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•FIRST    PART.    ••.•    . 

«   • 

tA  * 

M  POTHIER  was  bom  at  Orleans y  on  the  9^  6L  January^ 
•  1699,  of  an  honourable  family,  his  father  was  ^CfimfeHar  of 
the  Prefidial  there.  He  was  born  with  an  extremely  feebre^nftitu- 
tioa,  which  he  ftrengthened  by  temperance  and  fobriety,  and'by^he 
difpofitions  afterwards  excited  by  (ludy  and  application.  The  2mk<(^ 
like  the  body,  by  want  of  proper  exercife,  lofes  the  ufe  of  ify-; 
faculties,  which  are  rendered  torpid  by  ina£lion.  The  chief  ad-" 
vantage  of  an  inftru£lor  confifts  in  fubduing  levity  by  application^ 
in  regurlating  and  moderating  the  imagination,  in  forming  the 
judgments  in  giving  refources  to  the  mind,  by  accuftoming  it  to 
Tefle£l,  to  examine,  to  difcufs.  But  talent  in  inilru£iors  is  iiv- 
finitely  more  rare,  than  fuitable  difpofitions  in  pupils;  and  how 
many  perfons  are  rendered  incapable  of  ferious  and  connected 
ftudy,  for  want  of  adequate  cultivation  I 

Pathier  was  entirely  deftitute  of  fuch  aiTiftance.  He  loft  his 
father  at  the  age  of  five,  and  had  no  refources  for  his  education, 
but  in  Kimfelf.  The  College  of  Jefuits  was  then  very  feebly  fup- 
ported,  he  ftudied  there  with  advantage,  becaufe  perfons  of  genius, 
if  placed  ii)  their  proper  courfe,  are  indebted  for  their  progrefs 
only  to  themfelves.  The  great  authors  of  antiquity  were  his 
maftcrs  j  as  foon  as  he  was  capable  of  underflanding  their  works, 
he  conceived  that  relifli  for  them,  which  is  the  furcft  harbinger  of 
fuccefs.  Aflifted  by  a  happy  memory,  and  a  great  readinefs  of  per- 
ception, he  completed  his  ftore  of  erudition  without  afliftance, 
and  acquired  a  fund  of  literature,  which  he  ever  afterwards  re- 
tained, without  having  leifure  to  cultivate  it,  and  that  accuracy  of 
difcrimination,  which  is  the  moft  valuable  fruit  of  a  judicious 
ftudy. 
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He  graduated  in  the  fciencc  of  law,  (tl  fit  fan  droit)  in  tlie 
univcrfity  of  Orleans^  upon  which  be  was  deilined  to  reflcft  fuch 
great  celebrity;  and  had  there  even  lefs  affiftancc  in  this  purfnit, 
than  be  had  received  at  the  college,  in  the  cultivation  of  literature. 
The  profeffors  who  then  occupied  the  chairs  of  the  univerfity 
were  abfolutely  indifferent  .to  the  progrefs  of  the  ftwdents,  and 
fatisfied  themfelves  with  delivering  fome  unintelligibk  le£lures, 
without  deigning  to  accommodate  themfelves  to  the  capacity  of 
their  hearers.  What  they  taught  was  not  properly  the  fcience  of 
jurifprudence,  a  fcience  in  itfelf  fo  beautiful  and  luminous,  bilt  of 
which  they  prefented  nothing  but  the  perplexities  and  contradiftions, 
foreign  to  its  nature,  apfl(^hitTodnced  by  the  incapacity  and  infidelity 
of  the  compilers  o/It!h^.{^nde&s;  inftead  of  giving  an  inftruc- 
tivc  explanation  of -t^c  texts,  they  entirely  filled  their  leftures 
with  the  fubtlfi;  *]{Ubflion$  invented  and  multiplied  in  the  fchools 
of  controverCp^;-/'. 

Fropi  jl^ir.  motlc  of  tuition,  it  might  be  fuppofed,  that  their 
only  olji<?^*was  to  exclude  the  ftudents  from  the  fauftuary  of  the 
hws^  byltlic  difguft  which  their  inftruftion  was  calculated  to 
cx4;ite*|.  like  the  ancient  Patricians y  who  in  order  to  keep  the 
,  p^ccfe  in  fubjcftion,  concealed  from  them  with  fa  much  care  the 
••^((fmulae  of  adions;  and  appropriated  to  themfelves  the  knowledge 
"•/•••of  the  laws,  which  they  ftudioufly  enveloped  with  a  veil  of 
myftcry,  A  tuition  fo  dcfe£livc  could  not  fatisfy  the  folid  and 
judicious  mind  of  Poihier;  fortunately  he  was  capable  of  fur- 
xnounting  it;  he  perceived  the  defefts  of  it,  and  fupplied  by  his 
own  induftry  the  want  of  other  afliftance.  In  every  fcience  the 
firft  ftcps  are  attended  with  the  greateft  difficulty,  thefc  he  fur- 
mounted  by  the  ferious  ftudy  of  the  inftitutes,  aflifted  by  the  com- 
mentaries of  Vinniusy  and  tlius  prepared  himfclf  for  penetrating 
to  the  very  fources  of  juridical  fcience;  and  it  was.  ordained  that 
be  fiiould  exhibit  in  the  intercourfe  of  civil  life  the  moft  flriking 
example  of  every  focial  virtue,  and  become  the  oiracle  of  jurif* 
prudence  to  his  contemporaries  and  pofterity. 

He  decided  upon  embracing  the  funflions  of  maglflracy,  and 
was  received  a  counfellor  of  the  PrefidinU  in  1720.  His  choice 
of  iituation,  entirely  determined  that  of  his  ftudies  :  from  that 
time  literature  was  only  admitted  as  a  tranfient  amufement, 
and  he  was  afterwards  obliged  entirely  to  abandon  it,  by  the  mul- 
tiplicity of  his  occupations;  but  from  thefe  flbwers  he  had  gathered 
the  mod  valuable  fruits,  an  acquaintance  with  the  beft  authors, 
aud  the  habit  of  writing  in  Latin,  which  because  fo  necefTary  to 
him.  In  con verfation  with  h^s  friends,  hi^  memory  prefented  the 
fineil  pafiagcs  of  Horace^  and  of  Juwrialf   to  whcfe  forc^  and 
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eDefgy  oe  was  principally  attachedj  and  he  recited  them  with  a 
fpirit  pecaliar  to  himfelf. 

For  the  firft  ten  or  twelve  years  after  his  xcception,  he  joined 
to  tlie  ftudy  of  jurifprudence  that  of  religion  and  theoiogyt 
which  he  was  food  of  deriving  horn  their  fources,  and  principally 
(romSt.  jtugu/HtiyZad  thofe  great  men,  the  Mejfuwrs  de  Port  Royal ^ 
for  whom  he  had  the  higheft  veneration.  M*  Nicole  was  always  his 
favourite  author,  as  he  is  of  all  judicious  perfons,  who  prefer 
tolidity  of  reafoning  to  the  charms  of  eloquence. 

But  this  particular  ftudy  never  infringed  upon  the  duties  of  his 
employments.  His  great  facility,  and  a  rigorous  economy  of  his 
time,  gave  him  fufficient  opportunity  for  both.  He  was  Ac  firft 
magiftrate  in  the  bailliage  of  Orleans^  who  exercifed  the  right  of 
giring  an  (pinion  in  the  cafes  which  they  are  appointed  to 
leport,  while  under  twenty-five  years  of  age^  and  never  was 
a  deviation  made  from  the  general  pra&ice  with  greater  ad- 
nata^. While  he  was  beginning  in  his  ftudy  to  acquire  that 
fund  of  knowledge,  which  from  the  moft  aifiduous  applicarion  of 
f  fty  years  became  fo  rich  and  extenfive,  he  was  learning  the  ap- 
plicatipn  of  it  at  the  Palace  by  that  pradiice,  of  which  nothing 
can  fupply  the  deficiency.  To  this  he  added  frequent  converfarions 
widi  an  advocate  of  great  erudition ;  hi%  very  walks  were  conferen- 
ces; and  he  moft  frequently  afibciated  with  a  friend,  with  whom 
he  had  learned  Italian^  and  they  difcufied  the  queftions  that  oc* 
ctinred  to  them  in  that  language,  for  the  fake  of  preferving  their 
familiarity  with  it« 

He  had  fcarcely  attained  his  majority,  (25)  when  the  extent  of 
his  acquifitions  was  perceived  at  the  Palace.  When  he  had-to  ftudy 
any  fubjefl,  he  compofed  a  treatife  upon  it,  being  perfuaded  that 
the  beft,  and  perhaps  the  only  method  of  becoming  mafter  of  a 
fcience,  is  to  difcufs  it  in  writing.  The  neceifity  of  a  juft  con- 
ceptbn,  in  order  to  produce  a  juft  exprcffion,  of  arranging  his 
ideas  in  proper  order,  of  contemplating  them  in  their  various 
afpeAs,  habituates  the  mind  to  application,  and  accuftoms  it  to 
accuracy  and  method;  an  advantage  winch  can  never  be  acquired 
by  reading,  however  frequently  repeated. 

Pcibier  no  foqner  began  to  ftudy  the  digeft,  than  he  perceived 
that  invincible  attradion,  which  MalUbranehe  experienced  in  the 
leadmg  of  DefiatUs.    He  felt  his  vocation,  and  followed  it. 

The  laws  of  the  Romans  form  a  more  interefting  part  of  their 
hiftory  than  their  viAories  and  conquefts.  But  if  the  knowledge 
of  them  had  been  nothing  mosf  than  an  objeft  of  curibfity,  the 
hbour  <iS  PoikUr  would  have  only  been  of  moderate  utility,  and 
we  may  be  aflared,  that  he  would  not  have  undertaken  iu:  But 
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the  Roman  Uws  will  be  regarded  in  all  ages,  and  all  naticms^'af 
the  real  fource  of  right  and  juflice.  After  dedufiing  what  par« 
ficularly  concerns  the  manners  of  the  peopki  their  conftitution, 
and  forms  of  procedure,  the  remainder  is  derived  from  the  real 
principles  of  juflice  and  injuilice,.  applied  to  the  various  a£tions 
and  delations  arifmg  in  the  intercourfe  of  fociety. 

The  civil  law  became  therefore  the  principal  obje£):  of  his  ftudies; 
he  was  fixed  to  it  by  that  attachment^  which  is  the  pledge  and  har- 
binger of  fuccefs.  But,  the  farther  he  advanced  in  this  labour,  the 
more  fenfible  he  became  of  the  imperfe&ion  and  diforder  of  the  com- 
pilation of  the  Roman  laws  which  is  at  prefent  extant.  He,  was  Hot  dif- 
gufted  with  this  defed ;  without  his  knowledge  he  was  deftined  to 
x'epair  it.  Every  jurift,  fince  the  difcovery  of  the  pandeAs,  had  felt  the 
inconvenience* of  this  diforder,  and  had  furmounted  it  for  himfelf 
by  dint  of  application  i  but  none  of  them  had  ventured  to  remove  the 
difficulty  for  others.  It  would  not  have  occurred  to  Pothier,  if  he 
had  not  b^en  engaged  in  it  in  a/manner  which  prevented  his  de- 
clining it.  He  had  begun  the  employment  for  his  own  ufe; 
but  his  modefty  did  not  allow  him  to  form  the  defign  of  com- 
pleting and  publilhing  it.  He  judged  of  the  difficulty  of  the 
attempt  by  the  ill-fuccefs  of  Vigeliusy  a  celebrated  German,  who  had 
attempted  it;  but  he  had  finifhed  the  paratitles  upon  the  pandedsy 
and  this  was  making  a  flart.  He  had  alfo  formed  a  plan  for  re~ 
ftoring  the  order  of  the  texts,  and  had  executed  it  with  refpe£t  to 
ft veral  important  titles.  He  communicated  one  of  thefe  eifays  to 
M.  Prev6t  de  la  Janes^  Counfellor  of  the  Prefidialy  and  Profcflbr 
of  French  law;  who  judging  of  the  poffibility  of  fuccefs  from  the 
fpecimen  which  he  faw,  devifed  a  method  of  overcoming  the^ 
modefty  of  Pothier, 

He  apprifed  the  Chancellor  D'AgueJeau  of  the  merit  and  talents 
of  the  author,  of  his  plan,  and  his  fuccefs.  The  Chancellory  who 
difcerned  all  the  importance  of  the  undertaking,  requeded  M.  de 
la  Janes  to  encourage  Pbthier  to  proceed;  and  at  length  he 
promifed  what  was  defired  of  him,  and  devoted  himfelf  entirely 
to  accomplifhing.the  engagement.  He  fent  the  Chancellor  feveral 
fpecimens  of  his  progrefs,  with  which  that  magiflrate  expreiTed 
great  fatisfa£lion,  and  invited  him  to  come  and  converfe  with  him 
xefp^Aing  the  undertaking,  and  communicated  his  own  views  of 
its  perfe£tion  in  a  letter,  which  equally  manifeils  his  great  eruditions 
and  his*  fentinients  concerning  tliis  performance  ^. 

*  It  mtj  be  i^ceftaUe  to  lofeft  foliie  eztradt  from  (he  letter!  of  the  Ckaftcdltr  to  M» 
^eiJ^er,  tbcj  sre  to  be  found  in  the  Cabinet  of  Af.  de  Janet y  who  eolle^ed  them.  Thefe 
letlBri  nvinifcft  tbc  cndtiioo  of  the  Ckwitlkr^  hii  cft«Bai  for  the  aiithofj  and  the  i4esi  he  ha4 
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To  (hew  the  extent  and  value  of  the  labours  of  AL  Pothier,  It 
Is  necdTaiy  to  give  a  fketch  of  this  work. 


Ibracd  of  tbii  work,  the  execution  of  which  he  had  very  much  at  heart.  The  approbatioa 
of  facb  a  nan  as  D^Agae/eMu  ia  the  highe(l  of  conunendationi. 

The  firft  letter  has  not  been  found,  the  fecond  is  as  foiloyvs ;  , 

<*  I  have  received  your  woilc  upon  the  title  Dt  Soluttonbusy  and  fhall  take  the  advantage 
of  tbe  firft  moment  of  leifure,  to  examine  it  with  all  the  atter.tion  due  to  a  work  of  much 
difficolty  if  rigbdy  executed,  and  of  which  the  mere  undertaking  is  laudable.  1  ihall  com* 
imuucate  to  you  viith  pleafure  my  refledioos  upon  it,  in  order  to  affift  you  in  affording  to 
tbe  poblic  xiyt  fruit  of  your  labours. "^-Fc^   7,  1736. 

Third  letter:  *'  I  am  highly  gratified  with  what  I  have  feen  of  the  work  which  jou 
hnt  uodertakcn,  and  which  is  pretty  far  advanced,  upon  the  Roman  jurifprudence;  .and  I 
<K&ovcr  in  it  an  order,  a  neatnefs,  and  apredfion,  which  will  render  it  as  ufeful  at  tbe  under* 
tikiog  it  ii  laudable.  It  appears  (o  me,  that  it  may  be  canied  to  a  dill  greater  degree  of  per-> 
fedioo,  and  a  few  remarks  which  1  made  in  reading  it  may  have  that  tendency.  As  |t  would 
eccapy  much  time  to  go  at  length  into  this  fubje£^  in  writing,  I  fhould  be  happy  to  hive 
fcine  converiatioa  with  you,  in  order  that  I  may  lay  my  thoughts  more  fully  before  you  : 
your  vacation  is  approaching  j  and  if  yOu  would  take  the  opportunity  of  pafUng  two  or  three 
days  at  Parity  1  (haH  be  proud  to  be  acquainted  with  a  man  of  your  mrrit,  and  to  impart  to 
yooay  reflexions.  But  if  you  have  no  other  reafoni  for  bringing  you  here,  you  had  better  give 
ne  notice  of  the  time  when  you  thinkof  coming,  In  order  tbat  1  miy  acquaint  you  whether 
I  Aall  be  at  leifure  at  any  parucular  tune  that  may  be  convenient  to  you.  The  good  ufc 
wfaich  you  nuke  of  your  leifure  induces  me  to  pay  this  attention  to  your  time,  which  you  ^ 
v3]  regard  as  a  proof  of  the  efleem  with  which  I  am,  &c.**— &/f.  S,  1736. 

PMbiir  went  to  P^rri  in  confequencerf  this  letter,  and  bad  a  conference  with  the  Chan- 
ft/V,  whofent  him,  on  the  14th  September ,  a  paper  containing  his  view  of  the  perfe^ion  of 
tbe  work.  It  may  be  feen,  tbat  Potbier  availeJ  himfelf  of  it.  The  ChancelUr  ends  this  little 
meoioire  by  a  comparifen  of  the  work  of  f^tgeKus  with  tbe  plan  o£  Poti'ur,  which  it  fo  fu* 
poior  to  ic.     He  thus  exprefles  himfelf  x 

**  Tbe  work  of  yigeHtts,  who  had  in  contemplation  a  plan  very  ftmi'ar  to  that  of  Pctk'wr, 
would  be  of  great  fervice  to  him;  there  it  fomething  better,  and  more  ufeful  in  the  defign  of 
?«iur,  beciufe  he  only  uftis  the  terms  of  the  laws,  and  gives  the  text  in  its  purity  ;  inftead 
•f  which,  ytgertmt  writes  almoft  always  in  his  own  terms,  without  confining  bimfelf  to  the 
cxpreffiont of  <he  jiriftt,  and  contents  bimfelf  vttb  flatiog  tl;e  principles  of  the  laws  which 
he  refisrs  to.  *' 

Pttkier  was  accofteraed  to  fend  parts  of  his  work  at  different  times  to  D'Algtie/feau,  giving 
kia  an  account  of  his  progrefs.  as  may  be  obferved  by  the  mfwers  relating  to  them. 

**  I  obferve  wi'.h  pleafure  the  perfeverance  with  which  you  contiuue  to  apply  to  a  work  To 
walk  and  labot ious,  as  that  of  which  you  have  already  corapleated  a  confiderable  portion.  I  have 
leog  reproacbed  myfelf  for  my  filence,  with  regard  to  the  la((  fpeclmens  you  fent  to  me  ;  but 
k6de8  tbat  I  have  not  bad  fo  much  time,,  as  1  cruld  have  wifhed  to  write  to  you  upon  thie 
fobjcd,  I  think  it  will  be  better  to  let  vou  advance  in  your  woik,  with  which  I  have  been 
Boch  pleaied,  becaofe  the  remarks  which  may  be  made  upon  it  will  come  with  more  ad- 
vntage  after  a  revifioo  of  the  wb.>le  performance.  It  were  to  be  «i(hed  that  you  had  afTiftantt 
capable  of  diminifbiog  your  labours,  by  dividing  them  with  you.  VouwiU  favour  me  by 
^^aaiq.iog  jne  from  time  to  time  with  your  progiefs.*'— yaw.  l,  1739' 

<*  I  could  not  find  lime  fooner  to  anfwer  your  letter  refpeding  y  ur  great  woik.  I  per* 
ttt^ewitb  pleafure, '^hat  you  go  on  with  iodefjtigablc  application,  «rd  invioclble  courage. 
Theaoalyfes  which  are  to  be  placed  at  the  head  of  each  title  will  be  of  great  ufe  to  Audems  3 
tbcy  form,  at  it  were,  the  elements  of  civil  jurifprudence  }  you  will  be  tbe  &i&  to  profit  by 
tbe  views  which  this  work  gives  you,  by  bringing  what  you  have  done  fo  well  to  a  Aill 
fieaicr  fer'eajoo.  It  would  b<:  very  defirable  for  yuu  to  find  fome  ooe  who  could  aflifl  you 
with  rei;ard  to  the  notes :  I  cannot  fufTichsoly  praife  the  confiancy  and  diligencej  wiiji  which 
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The  law  of  the  twelve  tables  was  the  foundation  of  the  Roman 
civil  law.  This  celebrated  law,  the  principles  of  which  were  ob- 
tained by  fending  an  embafly  into  Gmce^  and  which  fo  many 
great  men  have  extolled  above  the  inoft  vaunted  works  of  the 
philofophersy  was  of  fingular  bteyity  and  fimplicity.  By  degrees^ 
the  aid  of  mterpretation  was  found  neccflary  in  applying  it  to  the 
multitude  and  variety  of  occurrences  |  this,  from  time  to  time,  oc- 
cafioned  an  immenfe  number  of  commentaries  and  explanatio|is« 
Thefe  various  expofitions  of  the  law  of  the  twelve  tables  were  the 
fource  of » what  is  called  the  Civil  Law,  in  a  ftri£i  fenfe^  and  a^ 
contra-diftinguiflied  from  the  laws,  (jus  frudentum  inUrpretatione^ 

t 

vel  difputatione  fori  introduHum^)  of  which  it  had  not  either  the 
chara£ler  or  authority.  The  Prators  adopted  this  jurifprudence,  b j 
which  they  found  a  method  of  molifying  the  law  of  the  twelve 
tables^  and  oT  mitigating  its  exceffive  ftrifbiefs;  and  as  the  new 
jurifprudence  was  not  as  yet  invariably  fixed)  they  announced  by 
their  edifis,  at  the  commencement  of  their  magiftracy*,  the  prin* 
ciples  by  which  they  intended  to  judge.  The  formulae  invented  iox 
the  profecution  of  anions  were  likewife  a  part  of  the  civil  law, 
which  had  become  fo  cdnfiderable  even  in  the  time  of  Cicero^  tha^ 
he  was  induced  to  complain  of  its  immenfity. 

I 

you  cottdoue  to  devote  yourfelf  to  7  work  fo  painful  and  immenica  nor  a^ure  you  with  hoi| 
much  efleem  1  am,  &c.*' — -^fig*  23f  1740. 

*<  You  will  take  the  trouble  of  letting  me  knew  to  what  the  necefTi^  eipence  of  a  copy 
of  this  work  will  aniou.tt.*'— ^mk  tOi  1741. 

Af.  Pctbiir  made  a  journey  to  Paris  in  1741 »  ai  appears  by  the  following'  letters^ 
4*  I  haTe  placed  your  AtA  raemoir  in  the  hands  ofM,  ^Arg'mfimf  who  is  not  lef&difpofe^ 
than  myfelf  to  procure  for  yon  every  accommodation  which  you  m>y  have  occafion  fbr^ 
in  the  impreffioQ  of  the  great  work  which  you  have  nearly  finiihed  with  indefatigable  labour. 
1  am  to  huur  from  him  to-rooriow  momin;,  and  if  you  will  call  at  my  houfe  in  Fdrit,  on 
Wtdnefday  moroing,  I  fliall  be  able  to  give  you  a  more  precife  anfvfer.**— A^irrA  3,  1742. 

Af.  Fvtkwr  publi/hed  his  profpe£lus  in  i744»  and  received  the  following  letter  from  the 
ChMctlUr  on  the  occafion ;— *f  I  received  with  much  pleafure  the  profpedlut  of  your  great 
work  $  you  know  how  much  I  approved  the  defign,  and  the  different  Ipecimens  of  it  which 
I  have  feen.  The  laft  which  you  have  had  printed  completes  the  favourable  idea  I  had, 
foiniy»d  of  your  work,  and  the  form  of  the  impreffion  and  the  charader  fcem  convenient. 
I  diall  take  ci're  toliave  it  announced  in  the  Journal  dtt  Sgavant,  in  order  to  procure  imme- 
diately the  greatelt  number  of  fubfcriptions'  poifih'e.  They  will  not  wait  long  if  ihe  im- 
pjreflion  of  the  pobHc  always  correfponded  with  the  merits  of  a  work.**— D/r.  6,  1744. 

4(  {  douht  not,  you  wiU  employ  this  year  as  ufefully  as  the  othen,  in  finifliing artd  printing 
the  great  work  which  has  occupied  you  fo  long,  and  which  appears  to  have  met  with  a  more 
favourable  reception  from  the  public.  If  the  two  titles,  DtVtrbentm  Signifoathnff  M^DeDi^ 
vi^i  HfgMrtsJitrisj^tifM,  are  entirely  6iuflied  on  your  part,  1  ibould  be  glad  if  you  wonJd 
fend  them  to  me,  or  bring  them  when  yon  may  have  occafion  to  vifit  P«rfi,  becaufe  I  have 
taken  fome  views  of  thefe  two  t'rtles,  from  which  I  think  you  may  derive  fome  advantage,  ii^ 
•rder  to  give  them  all  the  pcrfeStion  oeccflary«  if  you  have  not  already  anticipated  oie.*'— 
y«.  10, 1745. 

*  Otiginally  the  Pr^arj  judged  without  aoy  teftrtdion. 

Bat 
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Bat  whftt  prodigious  acceffions  did  It  afterwards  receive,  net 
only  by  the  Senatus  cmfulta^  which  under  Tihtrius  acquired  the 
force  of  laws,  and  by  the  conflitutions  of  the  emperors,  but  ftill 
more  by  the  decifions,  the  confultations,  and  the  writings  of  the 
jarifts,  Tr^batiuff  Labeo^  CapitOy  SabinuSy  Pr^ctduSy  Julianus^i  Afi-i^ 
umtip  Caiuiy  Scipuolaf  Pafiniany  Paulusy  Ulpiatiy  Aqytla^  and  many 
others  too  numerous  to  mention.  Their  decifions  had  not  die 
force  of  law  in  themfelves,  but  by  ufage  they  had  acquired  a  rery 
great  authority}  they  were  confulted  and  followed  in  juridical 
determinations,  and  were  regarded  as  a  kind  of  unwritten  law. 

The  civil  law,  derived  from  fo  many  different  fources,  had  in  a 
feries  of  time  become  an  immenfe  colledion,  and  its  extent  was 
fo  raft  as  to  threaten  its  ruin.  The  changes  which  took  place  in 
the  conftitution,  in  manners  and  religion,  after  Conftantinople  had 
become  the  feat  of  Empire,  had  netefiarily  produced  feveral  altera- 
tions  in  the  ancient  law,  and  the  knowledge  and  the  ftudy  of  it 
had  by  degrees  fallen  into  negleft. 

It  therefore  became  very  defirablc  to  conftruA  from  fo  many 
fcattered  materials  a  fiugle  and  regular  edifice.  How  fortunate 
would  it  have  been  if  fo  important  a  work  had  been  executed  in 
a  more  learned  and  enlightened  age,  inftead  of  Ijeing  deferred  to 
the  fixth  century,  when  it  was  undertaken  by  the  order  of  JuJUman^ 
at  a  time  when  tafte  had  degenerated^  and  barbarlfm  had  begun  to 
disfigure  the  Roman  Empire. 

A  work  which  would  have  demanded  one  of  thofe  illuftrious 
jurifts  who  had  not  appeared  for  many  ages,  was  committed  to 
Jnhonianus.  But  although  he  was  very  unequal  to  the  under- 
taking, he  might  have  rendered  it  lefs  defe£tive  if  he  had  employed 
the  requifite  time,  and  had  executed  it  with  more  mature  reflec« 
tion.  He  had  to  perufe  and  ab(lra£l  the  works  and  particular 
treatifes  of  a  multitude  of  jurifts,  forming  two  thoufand  volumes  $ 
he  had  to  compare  the  texts,  to  arrange  them  in  a  fuitable  order* 
to  retrench  a  great  number,  adhering  only  to  what  was  efiential^ 
to  feleA  upon  every  fubje£t  what  was  moil  important ;  to  remove 
contradictions,  without  neglefitng  to  (hew  the  different  opinions 
of  the  mod  diftinguiflied  jurifts  upon  controverted  queftions  \  to 
preferve  the  knowledge  of  tlie  ancient  law,  and  to  eftablifli  the 
alterations  which  hvid  been  made  in  it. 

He  allotted  only  three  years  to  this  labour }  and  with  what  ne* 
gligence  and  diforder  was  it  executed  ! 

The  ancient  law  is  disfigured,  not  only  by  want  of  accuracy,  but 
frequently  by  defign  -,  feveral  texts  are  altered  by  interpolated  addi- 
tions, for  the  purpofe  of  accommodating  tliem  to  the  new  fyftem. 
We  are  deprived  of  the  knowledge  of  the  ancient  manners  and  laws 

a  4  which 
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which  (Ull  exifted  in  the  time  of  Juftiniatt;  and  the  traces  which  are 
left  are  rendered  very  obfcure^  fo  that  it^is  only  by  dint  of  labour^ 
examination,  and  conjefture,  that  we  can  diftinguifh  what  was 
then  perfedily  clear,  and  might  eafily  have  been  prefervcd  from 
confufion.  We  have  only  fome  fcattered  fragments  of  the  law 
of  the  twelve  tables,  of  which  all  the  texts  ought  to  have  been 
inferted,  and  applied  to  their  different  fubjedis.  Irreconcileable 
^  antinomies  are  left  in  a  work  invefted  with  the  authority  of  law, 
by  blending  the  ancient  jurifprudence  with  the  modem,  and  by 
inferting  the  contradiftory  opinions  of  jurifts  of  different  fe£ts, 
without  indicating  the  caufes  of  this  oppofition,  and  forming  a 
decifion  between  them. 

The'  learned,  fince  the  revival  of  letters  and  the  invention  of 
printing,  have  laboured  with  incredible  diligence  to  repair  as 
much  as  poiEble  the  defeats  occafioned  by  the  inaccuracy,  the  inca- 
pacity, and  the  infidelity,  of  the  compilers  of  the  pandc£ls«  Lite- 
rature and  juridical  fcienceafibrd  each  other  a  mutual  af&flance.  The 
knowledge  of  the  Roman  law  ha,s  acquired  a  new  afpe£l,  by  the 
ftudy  of  the  Latin  language,  of  hiftory,  and  of  ancient  monuments, 
by  the  prevalence  of  found  criticifm,  and  by  the  refearches  of  an-i 
tiquity ;  and  men  of  letters  have  in  the  panders  difcovered  the 
folution  of  feveral  obfcure  fafts  and  ufages. 

The  jurifls  have  availed  themfelvcs  of  thefe  lights  to  diflipate 
the  obfcurity  which  overwhelms  the  compilation  of  Trlbomanuj;^ 
they  have  penetrated  by  difcgfTion  into  the  fenfe  of  difficult 
texts;  they  have  developed  the  ancient  law;  they  have  re-eflablifhed 
the  purity  of  the  texts,  reconciled  many  antinomies,  and  given 
X;fafons  for  thofe  which  would  not  admit  of  reconciliation;  fo 
that  nothing  remains  to  be  wifhed  for  with  refpeft  to  thedifcuflion 
and  underflanding  of  the  texts.  The  difference  between  the  glofs 
of  Accurftus  and  the  commentaries  of  Alciatus^  proceeds  from  the 
times  in  which  they  wrote. — Accurftus  flouriihed  in  the  beginning 
of  the  thiiteenth  century,  and  Alciatus  wrote  in  the  reign  of 
Francis  I. 

It  is  thus  that  the  fcicnces  are  brought  toperfeSion  by  the  accu- 
mulation of  fuccefBve  labours,  producing  by  degrees  a  fund  of 
riches  and  knowledge,  whrch,  without  fufFering  any  lofs,  is  con- 
tinually increafing.  Every  fcholar  adds  the  fruit  of  his  fludies, 
and  facilitates  the  fuccefs,  abridges  the  labour,  and  removes  the 
difficulties  of  thofe  who  follow  him.  They  may  go  fo  much  the 
farther  as  they  find  the  road  already  formed,  and  are  thus  enabled 
in  a  fliortcr  time  to  pafs  a  greater  fpace.  What  pains  and  time 
would  have  been  >fpared  to  thofe  who  have  devoted  themfelves  to 
the  ftudy  of  jurifprudence  by  the  work  of  Pothiery  if  it  had  ap- 
peared fome  ages  fooner.  I« 
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In  h€tf  notwithftanding  all  the  pains  and  refearches  of  fo  many 
jiirift$,  for  a  period  of  fix  hundred  years,  the  pandefts  dill  re- 
tained a  very  fenfible  defe£^,  which  was  extremely  prejudicial  to 
^  ftudy  and  ready  compreheniion  of  the  laws»  in  the  diforder  in 
which  the  texts  are  placed,  not  only  in  each  title,  but  frequently 
difperfed  in  titles  to  which  they  have  no  relation. 

Hic  principal  object  of  the  work  of  Potbier  was  to  remedy 
this  diforder.  It  is  intitled  Pandemia  Juftinianea  in  novum  Ordimm 
iigejl£y  and  forms  three  volumes  in  folio* 

He  preferved  the  arrangement  of  titles,  which  is  the  order  of  the 
perpetual  edi£l,  upon  which  the  juriil  had  commented ;  and  under 
cbefe  titles  he  arranged  all  the  texts  in  a  methodical  order,  not 
only  by  changing  their  place  in  the  title,  but  alfo  by  extrafting 
laws  from  titles  where  they  were  mifplaced ;  and  inferting  them 
under  thofe  to  which  they  had  the  greateft  relation. 

At  the  head  of  each  title  is  an  introdu£l:ion  containing  an  expo- 
iidon  of  the  fubjed  treated  under  it,  and  the  texts  which  contain 
the  definitions  and  firft  principles.  Clear  and  full  divisions  in  the 
courfe  of  the  title  facilitate  the  underftanding  of  it,  and  a  (Eft  the 
nemory.  The  laws  follow  each  other  by  eafy  tranfitions,  which 
difcover  their  gelation,  and  indicate  their  conne£tion.  All  the 
additions  of  the  author  are  diflinguifhed  by  Italics^  fo  that  the 
purity  of  the  text  is  completely  preferved. 

The  author  applied  himfelf  to  develope  the  ancient  law,  to  elu- 
cidate it,  and  to  indicate  the  changes  which  it  underwent.  He 
direded  his  refearches  to  the  other  parts  of  .the  digeft  which  con- 
tain the  traces  of  it,  to  the  inftitutes  and  conftitutions  of  Juftinian 
which  record  for  the  purpofe  of  abrogating  it,  to  the  paraphrafe  of 
V  Tbe^hiluj,  the  fragments  which  remain  of  the  twelve  tables,  the 
works  of  the  ancient  jurifts,  and  the  veftiges  of  it  which  are  dif- 
corered  in  hiftory,  and  the  other  monuments  of  antiquity. 

Of  the  laws  of  the  code,  fome  are  conformable  to  the  jurifr 
prudence  of  the  pande£ts ;  others  change  and  abrogate  it,  but  are 
ilill  neceflary  for  underflanding  the  texts  which  were  altered  by 
Tribottianusy  for  the  purpofe  of  adapting  them  to  the  new  fyftem. 
The  laws  of  the  code  which  confirm  the  ancient  jurifprudence  are 
ftatcd  entire,  b^ing  thofe  of  the  Emperors  anterior  to  Conjlantine. 
The  fubfequent  laws,  which  it  is  eafy  to  diftinguim  by  their  dif- 
fufe  and  barbarous  ftyle,  are  only  cited  by  wdy  of  extraft. 

Lailly,  the  author  has  placed  fhort  but  fufllcient  notes  to  fuch 
paffages  as  are  attended  with  difficulty,  either  on  account  of  anti- 
nomies, or  of  alterations  in  the  text ;  thefe  notes  arc  mod  frequently 
taken  fro.m  Cujasy  the  greateft  jiiri ft  fincc  the  revival  of  letters. 

Ue  unqueftionably  perufed  and  confulted  a  great  number  of 

books. 
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books^  for  the  purpofe  of  accomplifliing  this  great  work.  His  own 
library  was  confiderablci  and  he  had  alfo  the  ufe  of  the  public 
library  founded  by  M.  Proujieau^  dodor  of  the  Univerfity,  the 
greater  part  of  which  relates  to  jurifprudence.  But  the  books 
which  he  (ludied  thoroughly  and  continually,  as  might  eafily  be 
preceived  by  the  condition  of  them  in  his  library,  were  the  pandeds 
themfelves,  and  the  code,  which  he  muft  have  read  orer  a  great 
many  times,  and  rendered  fo  familiar  as  to  have  all  the  texts  in 
a  manner  prefent  together  \  the  works  of  Cujas^  and  thofe  of 
Dumoulin. 

The  two  concluding  titles  of  the  digeft  are,  De  Fertorum  Srgnt-- 
Jicatione  and  De  Regulis  Juris.  Pathier  rendered  thefe  titles  very 
important  and  extenfive.  They  contain  275  pages  in  folio.  In 
that  De  Regulis  Juris  he  has  comprifed  an  abridgment  of  the  whole 
law,  coUe&ing  from  all  the  books  of  the  digeft  and  arranging  in 
excellent  order  thofe  principles  which  are  fo  fertile  in  their  confe- 
quences,  and  which  the  Roman  jurift^  exprefled  with  fuch  dif- 
tinguiihed  precifion. 

It  appears  that  it  was  the  chancellor  who  firft  conceived  the  idea 
of  this  part  of  the  work,  and  recommended  it  at  the  beginning  of 
the  undertaking ;  that  M.  Potbier^  after  having  completed  thefe 
two  titles,  propofed  to  publiih  them  as  a  feparate  work,  but  that 
he  aflented  to  the  recommendation  of  the  chancellor,  who  pointed 
out  to  him  the  advantage  that  would  tcfult  from  terminating  the 
work  by  this  coHe£bion,  which  prefents  a  valuable  abftra£t  of  it 
formed  from  the  titles  themfelves, 

The  compofition  of  this  great  work  occupied  JIf.  Pothier  more 
than  twelve  years,  and  more  than  twenty  five,  if  we  hiclude,  as  i& 
reafonable,  the  time  which  was  employed  in  qualifying  himfclf  for 
it.  He  was  aflifted  in  the  execution  by  M.  de  Guienneyhn  advo- 
cate in  the  parliament,4iis  intimate  friend,  and  I  may  alfo  take  the 
liberty  of  naming  him  as  my  own,  Pothier^  who,  though  he 
had  a  great  fund  of  literature,  was  not  fond  of  a  poHQied  and 
omaipental  ftyle,  fumiflied  him  with  the  materials.  There  would 
have  been  no  preface,  or  only  a  very  Abort  one,  if  it  had  not  been 
undertaken  by  M.  de  Guienne.  He  alfo  contributed  a  confidcrable 
part  of  the  co^nmentary  upon  the  law  of  the  twelve  tables,  which  is. 
at  the  beginning  of  the  fecond  volume. 

With  refpeft  to  the  body  of  the  work,  although  he  onJy  under-. 

took  the  correftion  of  the  proofs,  his  labour  was  much  x^iore  ex-. 

tenfive  and  advcntageous.     He  was.  a  perfon  of  great  exn£lnefs, 

not  eafily  fatisficdj  a  good  critic,  and  a  fuitable  aifoqiate  for  Pothier^ 

who,  attending  only  to  the  fubftance,  would  have  ncglefted  feveral 

matters  of  detail  which  contribute  materially  to  the  perfeftion  of 

a  work. 
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9  woilc.  He  had  not  the  extent  of  knowlecige,  or  the  great  facility 
pf  PetbifTf  and  on  that  account  was  not  the  lefs  adapted  for  the 
labour  of  revifion.  If  he  met  with  a  text  which  required  to  be 
elacidated,  or  which  might  be  placed  with  more  advantage  in  ^ 
iiiffcrent  firuation ;  or  obfenred  the  negle£^  of  a  commodious  tran-; 
(ItioD)  he  communicated  his  remarks  and  objedions  to  PethUr^ 
irhich  produced  from  him  an  alteration  in  the  arrangement^  aq 
aplanationi  or  a  npte. 

Another  intimate  friend  of  Potbier  w^s  M.  Rouffeau^  advocate^ 
and  profeilbr  of  French  law  at  Paris^  Their  attachment  was  of 
long  (landing.  It  was  formed  at  Parity  where  Potbier  had  fre* 
qacntlj  fpent  fome  tioiCy  both  before  1730  and  afterwards.  He 
had  there  conferred  with  feveral  celebrated  advocates,  who  kept 
np  an  intercourfe  with  him^  and  entertained,  all  the  efteem  for 
him  which  he  merited.  But  his  correfpondence  with  Rouffeau  was 
continualj  and  always  turned  upon  their  common  ftudies.  They 
met  every  year  during  their  vacations. 

M.  Rouffeau  had  great  information,  an  excellent  judgment,  fo 
fcady  an  elocution,  that  it  was  difficult  to  follow  him  in  the  dif- 
cuffion  of  a  queftion,  and  fuch  a  wonderful  memory,  that  he  not 
pnly  recoUeAed  matters  of  fubftance,  but  cited  without  prepara- 
tion the  authorities  by  which  he  fupported  his  opinion.  It  was 
from  Iiim,  that  Potbier  learned  what  is  called  a£lual' jurifprudencCy 
which  he  did  not  always  approve,  but  which  it  is  neceflaryto 
know  ;  a  kind  of  verfatile  legiflation,  unfortunately  too  prevalent, 
and  which  would  fcarcely  exift  but  for  the  imperfection  of  the 
law8» 

Potbier  had  the  higheft  refpe£l  for  the  opinion  of  Rouffeau i  they 
generally,  but  not  always,  coinpided  in  their  fentiments.  In  fe- 
deral paflages  of  his  treatifes  Potbier  adduces  the  fentiments  of 
Rouffeau f  either  to  combat  them  or  to  confirm  his  own,  or  to  leave 
the  reader  to  judge  for  himfelf  upon  certain  queftions  with  refpe£t 
to  which,  without  offering  any  judgment,  he  dates  the  reafon 
diat  maiy  be  urged  in  fupport  of  one  opinion,  and  afterwards 
prefents  the  oppofite  opinion  of  Rouffeau, 

The  pande£is  formed  a  work  of  great  magnitude,  very  expenfive 
to  print,  written  in  Latin,  and  upon  a  fubje£l  the  (ludy  of  which 
is  with  us  very  much  negle£led.  It  was  difficult  to  find  book- 
fellers  willing  to  undertake  it ;  they  were  afraid  that  the  fale  would 
be  impoffible,  or  at  leaft  very  flow.  The  impreffion  however  went 
off  with  fufficient  expedition,  becaufe  the  greatcft  part  of  it  was 
taken  by  foreigners. 

The  only  criticifm  which  he  had  to  encounter,  was  that  of  a 
joumalilt  at  Lei^c^  who,  either  from  jealoufy  that  his  own  country 

had 
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had  not  the  honour  of'  fo  great  an  undertaking,  or  for  fome  other 
xnotive,  attacked  it  with  acrimony,  and  fpoke  of  it  as  a  work  in 
which  there  was  nothing  new  oi  interefting,  as  a  thing  without 
merit,  undertaken  with  a  view  to  procure  a  reputation  at  a  flight 
cxpence,  and  which  wanted  that  fund  of  erudition,  with  which  all 
juridical  writings  were  formerly,  and  thofe  of  the  Germans  dill  are 
overloaded. 

The  friends  of  Pothier  knew  him  well  enough  to  be  fatisficd 
that  he  would  not  take  the  trouble  of  writing  an  anfwer.  One  of 
his  colleagues  undertook  this  charge,  and  he  was  iirft  fhewn  the 
criticifm,  accompanied  with  the  anfwer  printed  as  a  letter  addreiT- 
ed  to  the  autliorsof  the  journal  des  Sfavans,  In  this  letter  it  was 
ihewn  that  the  German  critic  had  not  been  fenfible,  either  of  the 
merit  or  of  the  objcft  of  the  work ;  that  the  author  had  not  pro- 
pofed  to  make  a  commentary  or  to  engage  in  difcufTions  of  erudi- 
tion I  but  on  the  contrary  to  diminifli  the  ftudy  of  the  commen- 
taries which  is  ftill  more  laborious  than  that  of  the  laws,  to  render 
the  texts  mutual  commentaries  to  each  other,  and  to  illuftrate  them 
by  the  manner  in  which  they  were  conne&ed  and  arranged. 

While  the  firft  volume  of  the  PandeHs  was  printing,  Pothier 
fell  dangcroufly  ill }  upon  returning  from  a  vifit  to  one  of  his  col- 
leagues at  Sologne,  he  came  home  on  horfe-back  with  a  fever. 
He  had  never  before  been  ill ;  for  although  of  a  feeble  tempera- 
ment, he  had  preferved  his  health  by  regularity.  The  fever  was 
to  him  a  new  and  unkown  vifitation,  he  ftruggled  againft  it  for 
fome  days  without  knowing  what  it  was ;  and  then  inftead  of 
fending  for  his  phyCcian  he  went  out  to  confult  him,  and  afk 
him  what  was  the  caufe  of  the  indifpofition  which  he  fuffered. 
The  phyfician  immediately  perceived  what  it  was,  and  dire&ed 
him  to  return  home  and  go  to  i  bed.  The  illnefs  became  very  feri- 
ous,  and  his  life  was  defpaired  of. 

Happily  the  diforder  was  overcome  •,  but  his  recovery  was  not 
compleat :  he  was  deprived  of  the  ufc  of  his  limbs,  and  fubmitted 
with  great  compofure  to  this  privation  which  continued  fo  long, 
that  it  was  apprehended  it  would  never  be  removed.  He  felicitat- 
ed himfclf  in'  having  preferved  the  power  of  diligence  and  ap- 
plication. He  appropriated  a  greater  portion  of  his  time  to  ftudy, 
which  the  fedcntary  life  that  he  was  obliged  to  lead  gave  him  a 
greater  liberty  of  doing,  and  had  given  up  the  hopes  of  ever  re- 
covering the  -ufe  of  his  limbs,  after  having  tried  feveral  remedies 
without  efFeft,  when  it  was  conceived  that  his  power  of  walking 
might  be  prevented  not  fo  much  by  any  abfolute  defeft  as  by  long 
difufe,  he  was  advifed  to  endeavour  to  walk  by  the  afliftance 
of  two  puUies,  fixed  in  a  grove  attached  to  the  beam  of  his  cham- 
ber. 


Eloge  of  POTHIEA,        ^       .  13 

ber,  which  held  him  by  the  arms,  and  allowed  him  to  mpve  hi$ 
Cmbs,  without  their  having  to  bear  the  weight  of  his  body.  He 
ftibmitted  to  this  attempt,  and^by  degrees  recovered  the  ufe  of  his 
kgs  which  only  retained  a  degree  of  ftiffnefs.  He  had  been  a 
great  walker  before  his  illnefs.  He  afterwards  walked  fuiScient* 
]j  from  neceffity,  for  the  further  he  advanced  in  age  the  more  his 
occupations  multiplied,  fo  as  to  preclude  any  remiffion.  Whei^ 
lie  was  prefled  to  take  exercife,  he  anfwered  that  he  had  fufficient 
ID  pafling  between  his  own  houfe  and  the  court. 

The  ftudy  of  jurifprudence  had  already  began  to  revive  in  the 
vniTcrfity  of  Orleans.  M,  Prevoi  de  la  JaneSf  counfellor  of  the 
prefidial,  and  profefibr  of  French  law,  had  perceived  that  exten- 
fire  knowledge  is  not  fufficient  for  a  perfon  whofe  office  is  t* 
inftmd,  that  it  only  renders  him  ufeful  to  himfelf  in  a  Gtuation 
iflftituted  for  the  utility  of  others  \  unlefs  he  can  give  a  reliih  to 
kis  inftrudions,  and  iofpire  a  love  of  ftudy.  He  was  a  perfon  of 
rery  confiderable  merit  and  information,  of  a  polifhed  mind,  and 
▼ery  agreeable  converfation.  He  was  fond  of  young  men,  and 
had  the  art  of  attaching  them  to  him,  and  infpiring  them  with  an 
ardour  for  fuccefs.  This  talent  is  the  more  particularly  necefiary 
in  a  profefibr  of  law,  who  has  no  other  authority  than  that  o£ 
reafon  and  perfuafion.  His  pupils  are  in  that  critical  interval 
which  feparates  youth  from  manhood ;  and  are  often  the  more 
enamoured  of  independence  in  proportion  to  the  eagemefs  with 
wUch  they  have  longed  for  the  time  that  was  to  give  them  the 
pofleffion  of  it ;  and  if  they  happen  to  have  retained  a  fondnefs  for 
ftudy,  will  naturally  prefer  the  charms  of  literature  to  the  auf« 
teiity  and  drynefs  of  jurifprudence. 

M.  de  la  Janes  died  in  the  month  of  OBober^  1749-  The  chan* 
cellor  was  very  warmly  folicited  for  his  fituation.  He  well  knew 
the  merit  of  Pothier^  and  wiihed  to  give  it  to  him  :  Pothier  on  his 
fide  alfo  deCred  the  appointment,  as  well  from  his  attachment  to 
young  perfons  as  for  the  pleafure  of  inftrudion.  But  it  was  not 
hi$chara£ler  to  foIicit,and  his  timidity  was  an  impediment  which 
it  required  fomeaffiftance  to  overcome.  I  am  not  certain  whether 
Af.  Gilbert  Me  Voifitis  removed  this  obftacle  by  ofiering  him  the 
chair  on  the  part  of  the  chancellor,  or  whether  Pothier  had  the 
courage  to  furmount  his  natural  difpoHtion,  fo  far  as  to  intimate  to 
jlf.  Gilbert^  that  he  (hould  be  flattered  by  the  appointment.  How- 
ever this  may  be,  he  received  it  with  general  approbation.  His 
&tisfa&ion  cpuld  only  be  diminifhed  by  the  regret  of  having  M* 
Gujit  for  his  opponent,  and  of  feeing  him  difappointed  of  a  fitua- 
tion, which  he  could  not  have  failed  to  obtain  ngainft  any  lefs  for- 
jnidable  competitor.    He  had  only  wiflicd  for  the   appointment 

on 
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on  account  of  th^  plenfure  of  communicating  initru£liqi1f  ahdhe 
hoped  to  repair  the  failure  of  M.  Guyoty  by  inducing  him  to  accept 
a  divifion  of  the  emoluments.  A  confli£k  of  generoGty  pafled  be« 
tween  them  upon  this  occafion  equally  honourable  to  both  ;  Pothiet 
preiTed  atid  folicited  the  divifion  as  a  favour,  M.  Gi/yot  perfifted 
in  refufing  it ;  and  a  few  years  afterwards  received  a  joint  appoint* 
ment. 

There  is  a  complaint  of  the  ftudy  of  law  falling  into  decay.  The 
caufe  of  this  decline  is  the  more  ferious,  and  the  more  difficult  ta 
be  removed,  as  it  is  conne£led  with  the  general  (late  of  manners 
in  the  kingdom,  with  the  frivolity  of  the  age,  and  with  the  diffipa- 
tion  of  young  perfons  who  are  introduced  into  fociety  much  too 
early.  The  moft  able  and  beft  intentioned  mailers  can  only  ftrug« 
gle  againft  this  prevailing  caufe,  and  oppofe  it  by  their  afliduity, 
their  application,  and  their  courage.  Tlieir  fuccefs,  notwithftand«» 
ing  all  their  exertions,  will  be  confined  to  a  fmall  number  of  pupils 
defirous  of  profiting  by  their  afliftance. 

Potbier  fucceeded  a  profeiTor  who  had  began  to  infpire  emu-* 
htion ;  and  he  found  in  thofe  who  ftill  compofe  the  univerGty^ 
colleagues  impreflcd  with  the  fame  views  and  the  fame  zeal  as 
himfelf. 

The  moft  celebrated  men  are  not  always  the  ableft  mafters,  and 
even  the  depth  of  their  knowledge  feems  to  render  this  funflion 
the  more  painful  to  them  ;  and  to  be  an  obftacle  to  the  fuccefs  of 
their  inftruflions.  The  labour  of  compofition  has  nothing  but  what 
is  agreeable  to  a  perfon  who  has  purfued  the  regular  ftudy  of  a  fci** 
ence  ;  who  has  made  himfelf  mafter  of  it  as  a  connedlcd  whole ; 
and  is  familiar  with  all  its  parts.  The  ideas  which  he  pofTefTcs 
crowd  upon  him,  and  claim  an  arrangement  from  his  pen ;  if  his 
mind  is  difpofed  with  method,  they  aiTume  without  effort  their 
natural  order.  The  difficulties  which  occur  are  fo  far  from  re-' 
pelling  him,  that  they  are  an  additional  attraflion.  The  neceffity 
of  forming  a  dccifion  upon  important  queftions  compels  him  to 
look  for  objedions,  and  to  afTure  by  difcuffion  the  truth  of  the  fen^ 
timent  which  he  embraces. 

But  the  talent  of  inftru£lion  is  altogetlier  different,  and  is  feldom 
combined  with  an  extent  of  knowledge.  To  defcend  to  the  firft 
elements,  in  order  to  be  underftood  \  to  vary  the  information  and 
the  manner  of  prefenting  it,  to  be  wholly  occupied  with  others,  and 
entirely  forgetful  of  onefejf ;  to  be  accommodated  to  the  level  of 
every  capacity,  fo  that  the  floweft  intelle£l  may  comprehend  what 
is  prefented  without  complaining  of  negle£t ;  to  appear  to  have 
no  knowledge  beyond  what  is  communicated  at  the  moment ;  to 
return  to  the  fame  points  for  tlie  purpofe  of  imprefling  tliem  \  to 

4  defcend 
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defcend  front  principles  to  confequences  by  an  eafy  gradation;  to 
aroid  ftating  more  at  a  time  than  can  be  done  conveniently  and 
without  overloading  the  hearers;  to  exprefs  every  thing  with  method 
and  cieamefs ;  to  be  fatisfied  that  the  bearers  go  along  with  you, 
and  to  take  them  by  the  hand  to  aflift  their  progrefs.  Such  is  the 
t2lent  of  an  in(lru£lor ;  and  fuch  in  a  fuperior  degree  was  that  of 
Pstbifr.  He  had  even  the  flciil  of  fo  entirely  concealing  the  fu- 
pcriority  of  the  mafter,  that  the  (Indents  fuppofed  themfelves  to 
be  converdng  with  a  friend.  His  le£lttres  were  conferences>  in 
vhich  he  fopported  the  attention  by  queftions,  that  enabled  young 
men  to  dire£t  their  private  ftudies  with  more  advantage.  The 
qoeiUoji  was  addrefled  only  to  one,  and  all  endeavoured  to  find 
the  anfwer.  All  were  in  expe6lationj  becaufe  the  next  queftion 
might  be  addrefled  to  themfelves.  If  the  anfwer  was  difficult  in 
itfeif,  the  manner  of  putting  the  queftion  would  lead  to  the  folu* 
tion>  indicating  it  to  attentive  minds,  and  at  the  fame  time  leaving 
them  the  pleafure  of  inquiry  and  the  honour  of  the  difcovery. 
The  moft  trivial  obje^on»  even  fuch  as  manifefted  either  a  want 
of  proficiency}  or  the  ignorance  of  a  firft  principle,  was  attended  tOf 
and  anfwercd  with  kindnefs. 

Whoever  knows  the  efie£ls  of  emulation,  knows  the  efibrts 
which  men  are  capable  of  making  when  animated  by  fo  powerful 
an  incentive,  and  can  appreciate  the  progrefs  which  young  perfons 
vho  are  favourably  difpofed  will  make  under  fuch  as  mafter ;  and 
hisinterefting  manner  of  communicating  inftruflion  was  admira- 
bly adapted  to  increafe  the  number  of  them.  I  have  already  faid, 
that  Potbier  only  defired  his  appointment  on  account  of  the  plea- 
fure of  conveying  in(lru61ion,  and  that  was  the  only  advantage 
which  he  referved  to  himfelf,  as  he  divided  the  emoluments  be- 
tween the  poor  and  his  pupils.  Indead  of  the  examination  in 
Fraicb  law  which  ufed  to  terminate  the  courfe  of  ftudies,  he  fub- 
ftituted  a  public  difputation  on  the  fubjedis  of  tuition  in  the  pre- 
ceding year.  The  young  men  who  chofe  to  engage  in  the  con- 
teft,  prepared  themfelves  for  a  long  time  before  by  ferious  appli- 
cation^none  would  venture  to  enter  the  lifls  without  a  confidence 
if  cot  of  vi£iory  at  leaft  of  honour.  The  public  who  take  an  in- 
tcrcft  in  the  fuccefs  of  youthful  efForts,  felt  a  pleafure  in  attending 
tlus  confliA,  of  which  the  unlverfity  was  the  judge.  The  palm 
ofviAory  was  a  medal  of  gold,  adjudged  in  public,  the  other 
competitors  were  not  without  their  reward,  they  received  medals 
•f  filver. 

It  may  eaCly  be  fuppofed  that  the  combatants  were  not  vttf 
tender  towards  each  other;  the  difputation  of  each  competitor 
occupied  a  fittingi  during  which  all  the  others  were  his  opponents, 

and 
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and  he  had  to  oppofe  each  of  them  in  their  turns.  The  manner 
of  propofing  que(lions>  and  that  of  anfwering  them,  were  equalljf 
.  taken  into  confideration  in  awarding  the  judgment.  As  they  were  ' 
all  awar^  that  the  treatifes  which  had  been  le£iured  upon  during 
the  preceding  year,  were  as  familiar  to  their  opponents  as  them- 
felves,  they  found  it  neceffary  to  carry  their  rcfearches  further,  and 
derived  their  arguments  either  from  the  text  of  the  civil  law,  or 
Ac  authors  who  had  reference  to  the  fubjeft  ;  and  the  conflift  was 
b  ferious  that  the  judges  were  fometimes  obliged  to  reprefs  the 
ardour  of  it,  and  interpofe,  cither,  for  correSing  a  deviation  from 
the  fubje£l:  propofed,  or  to  ftate  with  greater  clearnefs  the  queftion 
which  had  been  couched  in  an  intricate  form  for  the  purpofe  of 
embarrafTuig  the  antagonid. 

Puhter  was  not  fatisfied  with  ehcouraging  his  own  pupils  ; 
nothing  perfonal  ever  entered  into  his  views ;  the  ftudents  of  the 
two  firft  years  who  were  deflined  afterwards  to  come  under  his 
tuition  equally  participated  in  his  favours,  and  frequently  even  in 
the  firft  year  they  were  attrafted  to  his  ledlures,  by  the  love  of  ftudy 
and  the  pleafure  of  information.  The  examination  upon  the  In- 
ftitutes,  and  the  Thefis  of  Bachelors  became  occafions  of  public 
refort ;  and  the  zeal  of  Pothier  was  always  perfe£lly  ileconded  by 
that  of  the  other  profeffors. 

During  the  courfe  pf  five  and  twenty  years  how  many  or- 
naments has  this  Jeminary  prefented  to  the  magiftracy  and  the 
bar.  t 

After  completing  his  great  work  on  the  Pandefts,  Pothier  en- 
tered on  an  immenfe  career  which  only  terminated  with  his  life. 
He  had  formerly  compofed  treatifes  for  his  own  private  ufe  upon 
all  the  fubjefls  of  French  law.  The  duty  of  inftruftiori  led  him 
to  go  over  them  anew ;  and  thofe  treatifes  are  in  manufcript  in  the 
hands  of  feveral  perfons.  He  would  have  retouched  them  ftill 
farther  if  he  could  have  found  time  to  have  attended  to  their  publi- 
cation* 

.  In  1 740,  Pothier  had,  in  conjunction  with  M.  PrevSt  de  la  Jaties^ 
and  M.  Poujfe^  publiflied  an  edition  of  the  cuftom  of  Orleans ^  .with 
notes.  This  edition  being  out  of  print,  and  the  bookfeller  being 
defirous  of  another,  he  requefted  Pothier  to  revife  it.  He  under- 
took the  charge  with  pleafure,  but  inftead  of  a  mere  revifion  he 
produced  a  work  entirely  di^erenc,  and  much  more  important  and 
ufef ul.  At  the  head  of  each  cuftom  he  added  a  fummary  treatife  on 
the  fubjeft  :  a  kind  of  commentary  infinitely  more  ufeful  than 
notes  \  which  being  only  relative  to  a  fingle  article,  give  the  mind 
-  no  conne£led  view,  and  are  as  detached  as  the  text  which  they  in* 
terpret.     He  fubjoined  notes  to  the  articles  requiring  elucidation, 

and 
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andthcrcarc  Conftant  references  from  the  notes  to  the  introduc- 
tion of  the  title,  and  from  the  introduftion  to  the  body  and  notes  ) 
conncding  the  whole  work  together.  Obliged  to  reftrain  himfelf 
by  the  limited  nature  of  his  fubje£by  he  has  adapted  his  (lyle 
accordingly ;  fo  that  this  work  prefents  an  excellent  abridgment  of 
his  trcatifes.  It  contains  every  thing  which  it  is  eflential  to  know^ 
ftatcd  with  neatnefs  and  precifion-,  and  whoevet  has  thcfe 
tvo  volumes  may  attain  an  adequate  knowledge  of  cudomary 
law. 

This  work  is  not  lefs  valuable  with  refpeft  to  the  cuftom  of 
Parts  than  to  our  own,  from  the  great  affinity  fubGfting  between 
them,  and  it  forms  a  complete  body  of  cuftomary  jurifprudencc, 
the  more  valuable  as  comjng  from  a  civilian.  For  it  muft  not  be 
fappofcd  that  the  cudomary  law  is  entirely  feparatc  from  the  Ro- 
man,  and  that  a  niere  knowledge  of  the  cuftoms  is  fufficient  for 
compoGng  a  treatife  upon  the  fubjefts  which  they  embrace. 

In  our  legiflation,  which  is  almoft  entirely  pofitive  and  arbitrary } 
icifon  has  fcarcely  any  influence  in  the  eftablifliment  of  principles. 
The  cuftoms  of  different  provinces  may  be  contradlftory,  and  irl 
hSL  often  arc  fo,  and  yet  they  are  all  true.  For  whatever  is  arbi-* 
trary  is  only  a  fingle  matter  of  fa£l ;  and  cannot  in  its  nature  be  a 
fubflantive  and  independent  truth.  There  are  doubtlefs  many  o£ 
thefe  detached  truths  or  fa£litious  principles^  in  all  legiflation  ;  for 
mitters  of  detail  can  only  be  regulated  by  pofitive  law.  Unfor«* 
tnnately  our  legiflation  is  fo  full  of  them  as  hardly  to  contain  any 
thing  elfe  ;  and  thofe  pofitive  laws  which  would  be  no  longer  ar-* 
bitrary,  if  they  were  founded  upon  any  reafons  of  real  neceffity 
or  utility,  are  for  the  moft  part  arbitrary  in  the  ftrifteft  fenfe  of  the 
tenn.  But  th«  jurift,  like  the  magiftrate,  makes  no  alteration  in  the 
hvs;  he  only  teaches  or  explains  them  as  he  finds  them  eftablifh-* 
ed,  and  he  reafons  juflly  upon  thefe  arbitrary  principles  when  he 
deduces  from  them  their  proper  confequences ;  when  he  corre&ly 
dliUnguiflics  between  the  oppofite  intercfts  which  arife  from  their 
interpretation,  and  applies  in  a  flcilful  and  judicious  manner,  the  fu- 
pcrior  rules  of  true  diftributive  juftice  to  their  conftruftion.  He 
unqaeftionably  enjoys  a  greater  fatisfaflion  when  he  is  direftly  en- 
gaged in  the  application  of  thefe  rules  themfelves,  and  in  inveftl- 
gating  the  pure  principles  of  natural  right,  the  adaptation  of  which 
to  the  multiplicity  of  a£iions,  and  the  various  relations  of  fociety, 
h  already  fo  extenfive. '  But  fince  to  thefe  laws,  at  once  fo  fimple 
m  themfelves,  andfo  fertile  in  their  confequences,  fo  many  others 
have  been  added  which  are  merely  arbitrary,  it  becomes  requifite 
to  ftttdy  the  laws  lad  mentioned,  in  order  to  regulate  the  various  in- 
tercfts and  a^ons  which  depend  upon  thefn.     But  what  a  difFer- 
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cnce  is  there  when  thefe  matters,  however  confident  with  the  real 
principles  of  juftice,  arc  treated  of  by  a  perfon  who,  never  having 
ftudied  any  thing  elfc,  plods  fervilely  within  the  narrow  circle  of 
human  inditution,  and  by  a  jurift  who,  poflcfling  the  powers  of 
taking  a  wider  range,  refpefts  this  legiilation  bccaufe  it  exids,  but 
who  avails>himfelf  of  the  fpirit  of  decifion,  and  the  extended  views 
which  the  fcience  of  jurifprudence  fupplies  for  the  difcuffion  and 
interpretation  of  pofitive  law. 

Such,  in  an  eminent  degree,  was  the  talent  oi  Dumouliriy  ^who  ap- 
plied in  fo  fuperior  a  manner  the  wifdom  and  intelligence  of  the 
Roman  law,  to  the  explication  of  our  own  municipal  ufages  \  fuch 
was  the  talent  of  Loyfeau^  of  our  commentator  Lalande^  and  a  very 
few  others,  who  may  be  felefted  from  the  crowd  of  pra£^icians 
and  commentators  by  which  we  are  overwhelmed. 

Such  was  the  talent  of  Pothier^  and  it  is  this  circumftance  which 
has  fo  greatly  enhanced  the  merit  of  his  refearches  upon  cuftomary 
law ;  and  which  excites  our  regret  for  his  want  of  leifure  to  pub- 
lifli  all  that  he  had  compofed  upon  thefe  fubjefts.  But  almoil 
every  man  of  fcience  has  excited  the  fame  regret.  In  the  fcienccs, 
and  efpecially  in'thofe  which  require  a  very  extenfivc  ftudy,  the 
greater  part  of  life  is  employed  in  acquiring  the  knowledge  re- 
q'uifitc  for  communicating  inftruftion  j  and  there  is  not  afterwards 
fufBdcnt  time  for  the  execution  of  all  the  plans  which  are  pro- 
jedled.  Genius  and  learning  infpire  refolution,  -and  produce  de- 
figns,  which  are  obllruGed  by  the  fliortnefs  of  life.  If  we  were  to 
dwell  too  intently  upon  this  circumftance,  we  fliould  fall  into  lan- 
guor and  inaflion,  and  we  fliould  not  even  attempt  what  is  aQual- 
ly  in  our  power,  unlefs  we  were  inftigatcd  by  the  hope  of  acconi- 
plifhing  what  is  beyond  it. 

Po/A/Vr  would  have  found  fufficient  time  for  f^tisfying  every  wifli 
with  refpeft  to  cuftomary  law,  if  he  had  not  engaged  in  another 
.work,  which  was  attended  with  the  moft  happy  confequences.  He 
undertook  to  compofe  a  treatife  hi  French  upon  a  fubjeft  the  moft 
important,  and  of  the  moft  neceflary  and  frequent  application  of 
any  in  the  fcience  of  jurifprudence,  and  the  principles  of  which 

can  only  be  colleded    from  the   Pandefts the  fubftance  of 

obligations  and  contrails,  intermixing  fome  difcuftions  confined  to 
the  particular  laws  of  France. 

He   publi(hed  in  1761,   the  Treatife  on   Obligations  in  two 
volumes,  as  the  foundation  of  the  other  treatifes  which  he  intend- 
ed afterwards  to  prefent.    This  work  had  the  moft  favourable  re- 
ception, and  has  paffed  through  two  editions.     It  will  always  be 
^regarded  as  a  claffical  and  cffential  produftion.     It  engaged  the 
.greatcft  (hare  of  the  author*g  application,  and  reqiired  the  moft 
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profound  and  extenfive  knowledge  of  jurifpnidence.  He  difcufled 
widi  equil  penetration  and  perfpicuity,  the  principles  refpefling 
die  divifibility  and  indiviGbility  of  .obligations  ;  a  matter  extreme- 
ly fnbde,  and  which  had  been  developed  by  DumouKn  in  a  par- 
ticnlar  vork  of  great  learning,  but  very  difficult  of  comprehenfion^ 
The  fabjefi  required  a  pretifion  and  method  which  were  wanting 
in  Dumulin^  whole  profundity  of  learning  feemed  injurious  to  his 
perfpicmty. 

Tie  Treatife  on  Obligations  announced  a  conne  Aed  feries  of  dif-* 
iertadoDS  upon  the  different  fpecies  of  contraAs.  The  author 
fiilfiJled  this  engagement.  Every  year  produced  a  new  work.  We 
ait  ignorant  what  he  projeded  further;  but  it  is  probable  that  he 
irooidhave  given  the  public  his  works  on  French  law. 

His  Treatifes  on  Contrads  have  the  advantage,  of  not  only 
embracing  the  knowledge  of  the  civil  law,  and  the  application  of 
its  principles  to  the  cafes  which  occur  in  courts  of  juilice  \  but 
likewife  of  affording  the  fureft  direAions  upon  matters  of  con«« 
fcience.  The  fubjefts  are  difcufTed  with  reference  both  to  legal 
isd  moral  obligation  ;  and  while  he  gives  us  information  how  the 
rights  refulting  from  our  contrads  can  be  judicially  enforced  ;  he 
teaches  us  to  be  juft,  to  forbear  demanding  any  thing  inconfiftent 
with  equity,  and  to  abilain  from  violating  the  rights  of  others,  even 
vfacn  it  can  be  attempted  with  fuccefs ;  a  moil  valuable  part  of 
jarifprudence,  which  conftitutes  the  eflence  of  morality,  and  is  of 
much  greater  extent  and  exadnefs  than  can  be  attained  by  any  ju- 
dicial determinations. 

Jurifts  al(Mie  can  hold  that  balance  of  immutable  juftice,  of 
which  human  jultice  prefents  no  more  than  a  faint  (haJow  and  an 
hunimaie  referablance ;  it  is  for  them  alone  to  afccnd  a  tribunal 
foperior  to  thofe  which  can  be  ere£led  by  human  authority,  and  to 
pronounce  with  rediitude  upon  the  rights  and  duties  of  man- 
kind. 

This  part  of  ethics  is,  doubtlefs,  likewife  within  the  province  of 
theolog^s,  and  they  ought  to  have  a  knowledge  of  it,  but  their 
mfonnation  fliould  be  received  from  jurifts.  Let  them  not  be 
aihamed  of  confulting  the  Roman  laws  :  they  will  there  find  upon 
almoft  every  fubjed,  pure,  exad,  and  luminous  decifions,  without 
die  knowledge  of  which  it  would  be  diffiqjult  to  inftru£):  perfons 
as  to  the  dire£tion  of  their  condudj  without  incurring  the  rifque 
cither  of  mifleading  them  by  erroneous  decifions  in  favour  of  their 
own  interefty  which  is  always  too  ready  in  illuding  the  di£lates  of 
integrity ;  or  of  alarming  and  difturbing  their  confciences  by  toa 
ievere  reftridiont.  On  this  account,  Pothier  did  not  like  to  fee 
matters  of  right  difcufied  by  theologians  or  cafuifts,  and  upon 
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thefe  points,  he  frequently^  confuted  the  author  of  the  conference^ 
of  Paris,  who  in  other  refpe£^s  pofTeiles  very  great  excellence* 
They  ought  to  feel  the  obligation  which  he  has  conferred  upon 
them,  by  enabling  them  to  apply  the  principles  of  juftice  to.  the 
infinite  variety  of  cafes  arifing  from  agreements;  and  can  have  no 
juft  apprehenfion  of  being  miftaken  in  following  tlie  decifion  of  at 
perfon  of  fuch  enlightened  underftanding. 

The  ftyle  of  PoihUr  is  Omple,  eafy,  and  for  the  moft  part  rather 
negligent.  It  accorded  with  his  character,  which  was  totally  defti- 
tute  of  affectation  and  parade;  but  at  the  fame  time,  it  is  extremely 
accurate,  and  cannot  be  charged  with  being  too  difFufe;  an  advantage 
which  is  fuperior  to  any  other  in  works,  that  are  read  only  for  the 
purpofes  of  indrud^ion,  and  the  want  of  which  cannot  admit  of 
any  compenfation. 

His  modefty  induced  him  to  fay,  that  he  wrote  only  for  the  life 
of  his  fcholars.  Some  jounialifts,  who  were  better  qualified  to 
judge  of  the  frivolous  publications  of  the  day,  than  to  appreciate 
the  value  of  juridical  enquiries,  confining  themfelves  to  this  fuper- 
ficial  view,  and  deciding  upon  the  intrinfic  merit  merely  by  this 
fimplicity  of  the  ftyle,  did  not  hefitate  to  repeat  the  judgment 
which  the  modefty  of  the  author  had  pronounced.  But  the  force 
of  truth  will  always  obtain  from  thofe,  who  are  competent 
to  form  an  adequate  judgment,  the  fentcnce  that  his'treatifts  upon 
contrafts  are  not  only  calculated  for  teaching  the  rudiments  of 
jurifprudence ;  but  that  the  moft  accompliftied  jurifts  will  read 
them  with  advantage,  as  containing  ^  perfe£t  reprefentation  of 
their  fcience,  and  that  the  treatife  on  obligations  is  a  work  of  the 
moft  diftinguifhed  excellence. 

Potkter  himfclf  admitted,  that  he  wrote  without  any  vegard  to 
ftyle.  He  attended  only  to  the  matter,  and  eXprefTed  his  ideas  as 
he  firft  conceived  them.  But  as  he  had  a  very  correft  mind,  his 
ideas  always  prcfented  themfelves  with  proper  order,  and  fell  into 
a  regular  arrangement.  His  plan  comprifed  his  whole  fubjeft,  his 
definitions  are  always  exa£^,  his  divifions  clear  and  methodical;  his 
renfons  for  doubting  and  deciding  are  placed  in  a  luminous  point  of 
view,  and  the  folution  finds  the  reader  inftrufted  by  the  difcufiion, 
and  prepared  to  acquiefcc  in  the  juftnefs  of  the  decifion.  He 
more  than  once  did  me  the  honour  to  fubmit  his  manufcripts  to  my 
rcvifion,  for  the  putpofe  6f  corredling  any  negligence,  or  prolixity: 
I  undertook  this  commiflion  wlicnever  he  requefted  it;  my  remarks 
were  neither  numerous  nor  of  much  importance,  notwitIiftandin|j; 
die  liberty  which  he  gave  me,  or  rather  notwithftanding  my  wifh 
to  pkafe  him  by  paying  the  attention  M'hich  he  defircd.  I  felt, 
that  if  I  had  comp'^iVd  the  work,  I  (hould  have  written  otherwifc 
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in  general,  bccaufc  every  perfon  has  his  peculiar  manner  of  writing; 
but  if  I  offt^red  to  polifh  the  (lyle,  or  to  prefent  the  queilions  in  a 
dificrcnt  manner,  I  perceived  that  it  would  be  neceflary  to  new 
model  the  whole,  and  that  the  (tyle  was  the  refult  of  the  fubftance, 
fo  that  it  could  hardly  ever  be  changed  without  a  lofs  of  perfpicuity. 
The  (ame  thing  was  experienced  by  fome  others,  to  whom  he  gave 
a  Gfflilar  commifEon. 

In  jurifprudence  as  in  medicine,  the  theory  of  the  fcience  acquired 
by  ftudy,  cannot  be  carried  into  cffcQt  without  the  habits  of 
pradice.  Potbier  was  equally  a  mader  of  this  part  of  the  fubjed, 
and  although  the  forms  of  procedure  are  veryvtirefome  to  a  fcieutific 
JQiift,  he  conquered  the  averfion  to  them;  and  has  left  manufcript 
treatifes  on  civil  and  criminal  proceedings*. 

To  the  acquifition  of  fuch  extenfive  knowledge,  he  united  all 
the  excellencies  of  a  magillrate  in  a  fuperior  degree.  Zeal  for  the 
fupport  of  juftice,  alEduity,  proitiptitude,  and  difpatch,  difintereft- 
cdnefs,  integrity,  firmnefs,  attachment  to  his  fraternity,  nor  was 
tbere  any  virtue  incident  to  his  ilation,  which  he  did  not  poflefs  in 
an  eminent  manner. 

He  had  great  fatisfa£lion  in  finding  his  tribunal  furrounded  by 
the  pupils  whom  he  had  taken  by  the  hand  to  lead  there,  whom  he 
had  formed  by  his  lefTons,  and  whom  he  continued  to  in(lru£l  by 
his  counfels  and  examples.  None  of  them  could  complain  of  hi< 
ding  that  tone  of  fuperiority,  which  his  age  and  merit  might 
bave  leaibnably  allowed. 

What  preciiion,  what  perfpicuity,  prevailed  in  his  reports! 
Without  going  into  ufelefs  details,  he  retrenched  the  extrinfic* 
matter  which  is  often  introduced  by  the  parties,  and  only  prefented 
d»  caufe  itfelf,  and  the  grounds  of  argument  on  the  refpeftive 
&des. 

la  the  judgment  of  criminal  affairs,  there  is  lefs  room  for  the 
fcience  of  a  jurift.  The  o\)\t€t  of  enquiry  is  only  the  proof  of  a 
fad.  But  what  attention,  what  juftnefs  of  mind,  efpecially  upon 
delicate  occaCons,  is  requiHte  in  weighing  the  indicia  and  circum- 
ftances,  in  diftinguiihing  the  degrees  of  probability,  in  avoiding 
to  confound  it  with  certainty,  and  in  drawing  the  line  between 
moral  certainty  and  judicial? 

Ptabter  evinced  an  equal  juftice  and  penetration  in  this  part  of 
his  duty.  He  was  equally  adapted  to  all  the  functions  of  magiilracy, 
and  completely  fulfilled  them.  Care  was  only  taken  to  avoid  a(&gn- 
Ing  to  him  cafes,  in  which  it  was  forefeen  that  the  queftion-j- 
Qiight  be  dircded,  as  he  coXild  not  fupport  tlie  fpedacle^  a  weak- 

*  There  arc  torn  printed  «rith  bis  works.  f  Tortttra. 
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nefs  which  proceeds  more  from  the  fenfibility  of  the  phyGcal 
organs,  than  from  moral  fentiment.  In  other  refpefts,  he  did  not 
decline  any  of  the  fun£lions  of  magiftracy;  with  which,  towards 
the  end  of  his  life,  he  was  very  much  engaged,  in  confequence  of 
the  death  of  the  other  magift rates. 

The  Preftdial  of  Orleans  is  indebted  to  him  for  its  re-cftaWi(h- 
ment.  Had  it  not  been  for  the  emulation  which  he  excited,  and 
the  perfons  whom  he  induced  to  embrace  th^  magiftracy,  the 
company  would  have  now  confifted  only  of  a  few  ancient  members: 
whereas  the  laft  twenty  years  have  been  its  moft  brilliant  epocha» 
rendering  it  a  fingle  exception  amidft  the  general  decline  of  tri- 
bunals. But  can  we  flatter  ourfelves,  that  this  generation  will 
be  replaced?  Can  we  exped:  that  this  partial  caufe  will  be  at- 
tended with  permanent  confe^uences,  and  produce  an  exception 
from  the  more  general  caufes,  which  are  occafioning  the  fecond 
order  of  magiftracy  to  fall  into  decay?  I  ftated  the  caufes  of 
their  decline  in  a  public  difcourfe  in  the  year  1763.  They 
certainly  have  not  diminifhed  (ince  that  time;  and  the  great  man 
who,  in  this  diftrid,  reprefled  the  influence  of  caufes  that  have 
betn  fo  powerful  in  every  other,  who  fingly  fuftained  the  credit 
of  his  tribunal  when  it  was  on  the  verge  of  ruin,  who  fo  greatly 
'  extended  its  fplendour  and  utility,  is  now  no  more,  and  it  is  certain 
that  he  will  not  be  replaced. 

Should  there  hereafter  arife  any  other  perfon  equally  great  as  a 
jurift,  (to  the  formation  of  which  charadier  his  works  may  eften- 
tially  contribute,)  where  will  the  man  be  found  who  to  his  depth 
of  knowledge,  his  juftnefs  and  penetration,  will  join  in  an  equal 
degree  the  qualities  of  the  heart ;  a  man  fo  good,  of  fuch  fim-« 
pHcity,  fo  modeft,  in  every  way  fo  refpeclablc  ?  He  feemed  out 
of  his  place  among  us  by  the  purity  and  (implicity  of  his  manners^ 
which  were  entirely  remote  from  the  falhions  of  the  times. 

It  would  be  much  eafier  to  give  an  account  of  his  works,  than 
an  idea  of  his  virtues;  and  this  part  of  his  panegyric  which  yet 
remains,  will  appear  very  imperfcft  to  thofe  who  had  the  happinefs 
of  enjoying  liis  intimacy,  and  the  example  of  his  private  life. 


SECOND    PART, 

The  life  of  a  man  of  fcience  is  feldom  very  fertile  in  eventSt 
which  are  calculated  to  intercft  our  curiofity.  Simplicity  and  uni- 
formity are  its  character,  and  its  only  aeras  are  thofe  of  his  works. 
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His  hiftoiy  is  Hie  tliat  of  a  nation,  whofe  goTemment  has  been 
long  exempt  from  ambition,  friendly  to  peace,  folely  occupied 
with  the  care  of  rendering  its  fubjefts  happy,  and  enlightened  in 
die  means  of  doing  fo.  The  annals  of  fuch  a  people  will  be  very 
bjntn;  when  you  have  learned  its  conftitution  and  adminiftration^ 
TOO  know  its  hiftory ;  it  will  be  the  fame  in  one  age  as  in  another, 
becaoie  die  chara£ler  of  order  is  uniformity. 

The  agitation  of  the  paflSons  is  the  caufe  of  events,  and  hiftory 
&  <mly  the  recital  of  the  cStCts  produced.  The  life  of  a  man  of 
fcience  is  the  more  happy,  as  it  is  the  lefs  replete  with  interefting 
occurrences. 

Sometimes  he  is  carried  again  ft  his  inclinations  amidft-tfae  ftormt 
of  life,  to  which  he  is  naturally  a  ftranger.  Circumftances  remove 
him  from  his  proper  fphere,  and  fubjed  him  to  the  paffions  of 
others,  or  raife  him  to  fltuations  which  expofe  him  to  their  con* 
tndidion.  His  life  then  becomes  interefting  at  the  expence  of 
his  repofe. 

Pfdhier  had  never  any  ground  of  eomplaint  from  the  paflions 
of  himfelf  or  others.  Nothing  difturbed  the  tranquillity  of  his 
mind,  no  adventitious  circumftances  deranged  the  plan  and  uni- 
formity of  his  life.  Nothing  occurred  to  give  him  pain  except 
the  lofs  of  his  friends,  to  whom  he  was  attached  with  great  (in- 
ccrity. 

Pcrfeftly  free  from  all  pecuniary  anxiety,  he  confecrated  the 
wliolt  of  his  lific  to  his  functions,  and  the  ftudy  of  jurifpru- 
dence;  he  had  no  other  duies  to  fulfil,  nor  any  other  inclination 
to  gratify. 

He  never  had  the  fmalleft  difpofition  to  marry.  Hefaid  that  he 
had  not  fufBcient  courage  for  it,  and  that  he  admired  thofe  who 
had. 

Celibacy  is  doubtlefs  the  beft  and  wifeft  courfe  for  a  man  frugal 
of  lus  time,  exclufively  devoted  to  ftudy,  and  peculiarly  anxious 
for  tranquillity.  This  condition  feparates  him  from  the  generality 
of  mankind,  it  fecures  him  from  many  evils,  ^nd,  by  limiting  the 
objeds  of  his  attachment,  relieves  him  from  the  principal  fources 
of  anxiety. 

No  perfon  ever  availed  himfelf  of  this  advantage  more  than 
PsthUrs  he  wifhed  to  enjoy  it  in  its  full  extent,  and  thought  him- 
felf cxcufed  from  all  attention  to  domeftic  affairs.  His  negligence 
in  this  refpeA  would  have  been  culpable  in  the  head  of  a  family. 
The  fault  in  him  became  refpeftable  from  the  motive  which  oc- 
cafioned  it.  It  originated  from  a  fincere  difregard  for  affluence, 
and  a  mod  difinterefted  chardfier  of.mindt    Hcj  however,  faw 
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only  the  negligence  that  was  produced  by  this  fd|itiment|  and  re- 
proached himfelf  for  it  iq  the  focicty  of  his  friends. 

He  was  appointed  Ecbevin*  in  1747.  We  muft  take  the  liberty 
of  obfervingy  that  this  appointment  was  rather  inconGderate. 
Why  (hould  it  be  wxflied  to  have  a  perfon,  whofc  time  is  to  yalu- 
able^  devote  a  portion  of  it  to  funflions,  which  would  be  mu(:h 
better  performed  by  others?  "Why  com{)el  a  perfon,  to  whom  the 
care  of  his  own  patrimony  was  too  burthenfomc,  to  charge  him- 
felf with  the  pecuniary  affairs,  of  the  public  ?  he  therefore  attended 
ycry  little  to  the  duties  of  this  employment. 

He  was  no  wife  calculated  for  the  details  of  domeftic  affairSi 
he  was  too  indifferent  to  matters  of  intereft,  to  fludy  *or  attend 
to  them.  Fortunately  he  had  a  faithful  domeflic,  who  obliged 
him  to  undertake  the  moft  effential  concerns,  and  relieved  him 
from  attending .  to  thofe  which  ^id  not  require  his  pe^fonal  inr 
terpofition. 

He  never  attempted  to  increafe  his  fortune,  and  only  left  it  as 
he  found  it.  His  difmtereftednefs  was  not  occafioned  by  the 
affluence  of  his  fortune,  which  was  more  than  fuificient  for  ajl 
his  purpofes;  but  proceeded  from  the  nature  of  his  chara£ler,  and 
from  a  rcii\  indifference  for  riches. 

If  he,  had  been  much  more  opulent,  he  would  not  have  lived 
in  ^  different  manner,  he  would  have  made  much  larger  donations, 
and  would  have  been  more  incumbered  by  a  more  extenfive 
fortune,  in  cafe  he  had  condcfcendcd  to  take  the  trouble  of  giving 
it  an  additional  attention.  If  he  had  confcnted  to  take  more 
pains,  it  would  only  have  been  from  a  motive  of  economy  ip 
favour  of  the  poor.  He  preferred  indemnifying  them  by  the  fru- 
gality of  his  life,  by  which  he  was  enabled  to  be  more  generous 
than  his  fortune  would  feem  to  allow.  He  was  juftified  in  thinking, 
that  he  difcharged  his  duty  towards  them  by  the  difpofition  of  a 
fuperfluity,  which  was  the  more  confiderablc,  as  what  he  applied 
in  neceffaries  was  very  limited.  He  regyf  tted  even  the  apount 
which  his  dqmeftics  expended  in  thefe  necefTaries  on  account  of 
his  l>calth,  and  they  fometimes  found  it  requifite  to  conceal  from 
him  the  price  which  they  gave  for  provifions.  The  Dames  de 
Patitvres  were  always  fure  of  finding  a  rcfource  in  him ;  he  re- 
ceived their  vlfits  with  gratitude  and  refpefl,  he  was  pleafed  with 
making  them  the  depofitaries  of  his  bounty,  becaufe  he  wi(hed  it 
^o  be  applied  with  difcretion ;  and  by  confiding  it  to  them,  he  was 
cafy  with  refpeft  to  the  diilribution^  and  did  no(  think  it  requifite 
to  afk  for  any  account* 

*  An  officer  who  hat  the  charge  of  the  p^uDivy  t^urs  of  a  to^n^ 

But 
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But  how  many  pcrfons,  whofc  indigence  W^s  accompanied  by  9 
ccruin  elevation  in  fociety,  applied  to  him  with  confidence  for 
tffiilance,  and  received  an  effedual  relief,  the  value  of  which 
vas  enhanced  by  the  tendernefs  with  which  it  was  adminifteredf 
How  many  children  did  he  put  forward  in  life,  by  defraying  the 
charge  of  their  apprenticefhip ;  a  relief  the  more  durable,  as  it  pre* 
Tsnts  the  acceflion  of  poverty  ?  How  often  have  diftant  provinces 
experienced  the  benefit  of  his  charities,  for  which  there  was  no 
other  folicitation  than  a  knowledge  of  the  miferies  that  excited 
them? 

How  many  good  works  did  he  perform  in  fecret,  and  which 
were  known  only  to  omnifcience  ?  In  times  of  general  calamity, 
he  would  have  exhaufted  the  whole  of  his  income,  and  left 
himfelf  detlitute  of  neceflaries,  if  his  fuperintendant  had  not  taken 
the  precaution  of  referving  fomething  for  daily  expenditure;  he 
concealed  his  money  from  her  for  the  purpofe  of  charity,  and  Ihe 
was  obliged  to  conceal  it  from  him  for  mere  fubfi  Hence.  This  did 
pot  require  very  great  management,  as  he  never  knew  the  amount 
of  his  money,  and  gave  her  his  key  whenever  (he  afked  for  It.  As 
long  as  he  found  any  money  he  took  it  to  give  away,  and  (he 
could  only  check  this  excefs,  by  threatening  to  take  up  goods  upon 
credit.  When  his  coffer  was  exhaufted,  the  repleni(hing  it  was 
alfo  the  care  of  his  fuperintendant;  ihe  was  obliged  to  difcover 
where  money  was  due  to  him,  and  prevailed  upon  him  to  fign 
receipts  to  enable  her  to  obtain  it. 

So  niany  yirtues  and  good  works  were  concealed  from  the 
knowledge  of  the  public  by  an  extreme  modefty,  and  the  fame 
difpofition  fo  entirely  influenced  all  his  a£tions,  that  it  was  the 
virtue  which  he  had  the  greatell  difficulty  in  concealing.  It  arofe 
from  a  fincere  humility,  by  which  he  really  preferred  others  to 
'himfelf,  and  prevented  his  conceiving  himfelf  to  be  poflefled  of  m 
mait,  which  was  confpicuous  to  every  other  perfon. 

Equally  difinterefted  with  refpef):  to  reputation  and  fortune,  he 
took  no  more  pains  for  the  one  than  the  other ;  but  there  was  this 
difference,  thajt  be  never  did  any  thing  which  had  the  tStfk  of 
advancing  his  fof tyne,  whilft  every  day  was  adding  to  his  re- 
putation, which  extended  without  his  knowledge,  and  contrary  to 
his  wiihes,  and  any  intimation  of  it  was  by  no  mean!  favourably 
received.  He  was  as  much  averfe  to  commendation  as  others  are 
to  reproach,  and  it  was  eafy  to  obierve  by  his  embarrafTment  and 

his  countenance,  that  he  was  ferioufly  difpleafed  with  it. 
To  be  indulgent  to  others,  to  be  afraid  of  failing  in  what  is  due 

to  them;  to  forbear  exa£ling  any  tiling  for  ourfelves,  is  the  true 

chara£ler  of  politenefs;  and  this  politenefs  was  as  prevalent  in  his 

character 


26  Eloge  of  POTHIER, 

charad:er»  as  the  modefty  which  occafioned  it.  He  was  only  de« 
ficient  in  that  fuperficial  politenefs,  with  which  the  generality  of 
perfons  are  fully*  fatisfied,  and  which  they  fo  frequently  pervert  by 
exprefling  fentiments  that  they  do  not  feel;  he  was  deficient  in  the 
manners  which  are  only  acquired  in  the  commerce  of  the  world, 
and  which  are  difpenfed  with  in  perfons  who  have  been  more  con- 
▼crfant  with  books  than  fociety,  cfpecially  when  they  have  nothing 
of  that  coarfenefs  and  afperity,  which  are  fomctimes  contraAed 
by  a  habit  of  ftudy  and  retirement,  without  diemfelves  being 
confcious  of  It. 

Pathler's  deportment  was  very  different  from  this.  Nothing  could 
be  imputed  to  him  but  an  excefs  of  diffidence,  which  rendered 
him  timid  and  embarrafled  in  the  company  of  ftrangers;  or  when 
he  was  forced  by  the  duties  of  propriety  to  appear  in  a  more  ex« 
tended  circle.  Upon  thefe  occaGons  he  found  himfelf  out  of  his 
element,  and  generally  requefted  one  of  his  friends  to  accompany 
him,  wliich  he  regarded  as  a  fignal  favour. 

Nature  is  frugal  of  her  gifts,  and  does  not  always  impart  a 
variety  of  them  to  the  fame  individual;  but  who  would  not  prefer 
the  allotment  of  Pothiery  however  deftitute  of  exterior  advantages? 
There  was  nothing  prepofleffing  in  his  figure;  his  ftature  was  tall, 
but  ill  conneded;  in  walking,  his  body  inclined  on  one  fide,  his 
gait  was  (ingular  and  inelegant;  in  fitting,  he  was  embarrafTed  by 
the  length  of  his  legs,  which  he  kept  twiftcd  together,  ( entrelaJfoH 
par  ies  contours  redoubles.)  There  was  a  peculiar  awkwardnefs  in 
all  his  adions  :  at  table  it  was  almoft  neceifary  to  cut  his  meat  for 
him;  if  he  wanted  to  mend  the  fire  he  placed  himfelf  upon  his 
knees,  but  did  not  fucceed  in  accomplifhing  his  purpofe.  The 
(implicity  of.  his  manners,  and  of  his  whole  appearance,  mi^ht 
ocite  a  favourable  impreflion  with  refpeft  to  the  goodnefs  of  his 
eharaSer;  but  gave  no  indication  of  the  fuperiority  of  his  mind. 
To  have  an  idea  of  that,  it  was  necefTary  either  to  judge  of  him 
by  his  reputation,  or  to  have  an  intimate  knowledge  of  him;  a 
tranficnt  vifit  mull  have  weakened  the  idea  that  was  previoufly  en- 
tertained of  him.  There  was,  however,  a  fpirit  and  vivacity  in 
his  eyes,  which  indicated  the  quicknefs  of  his  penetration;  but 
they  did  not  acquire  animation  until  he  became  interefled  by  the 
converfation. 

He  was  always  the  readied  to  indulge  a  pleafantry  upon  his 
own  figure  and  want  of  addrefs.  He  ufed  to  relate  in  a  good 
humoured  manner,  that  in  paifing  a  coffee  houfe  at  Paris,  in 
his  robe,  the  young  men  came  out  to  point  at  him. 

When  he  was  at  Parisy  upon  the  invitation  of  M.  D^jtgueffiaHf 
who  w'.flied  t    know  and  convcrfs  with  him  upon  the  work  in 

which 
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which  he  was  engaged,  he  called  at  the  Hotel  de  la  Chancclkriei  and 
was  told  that  the  Chancellor  could  not  be  feen.  He  went  away, 
and  intended  to  return  home  the  following  day,  if  his  friend^  had 
not  detained  him.  He  called  again  the  next  day,  when  the  Chan* 
cettor,  upon  being  informed  that  he  was  in  his  anti^hamber,  came 
out  to  him,  and  received  him  with  a  diftinflion,  which  afforded  con- 
fiderable  furprife  to  thofe  Who  had  only  formed  ^  judgment  of  him 
from  his  appearance. 

He  was  mild  and  affable  in  fociety,  gay  and  open  with  hi$ 
fribids,  of  a  franknefs  in  converfation  that  unbofomed  all  his 
thoughts,  his  tranquillity  was  never  difturbed,  nor  his  ferenity  over- 
clouded. He  had  a  fimplicity  which  it  is  pleafing  to  meet  with 
in  men  of  fuperior  minds,  as  it  tends  to  moderate  the  awe  in- 
ipired  by  their  merit.  This  fimplicity  would  fometimes  have  the 
appearance  of  fingularity,  fometimes  it  was  the  refult  of  an  exccfs 
of  reafon,  if  we  may  ufe  that  ezpreffion  to  diftinguiih  it 
from  the  ordinary  mode  of  thinking  and  zGting*  For  even  the 
moft  fenfible  perfons  in  many  cafes  follow  the  common  opinion,  in 
oppoGtion  to  the  di£lates  of  good  fenfe;  and  it  is  very  rare  to 
meet  with  a  perfon,  whofe  opinions,  being  folely  governed  by  the 
pure  fentiments  of  reafon^  cannot  appear  otherwife  than  fin- 
gular. 

He  was  averfe  to  contention  and  difpute,  was  never  perfonally 
offended  with  contradidion,  and  wondered  at  any  perfon  being 
difpleafed  at  another  differing  from  him  in  opinion.  But  he 
llrongly  adhered  to.  his  opinion,  not  from  an  attachment  to  it  as 
his  own,  but  becaufe  he  thought  it  correal,  and  the  extent  of  his 
information  would  not  fuffer  him  to  remain  undecided.  He  de- 
fended it  with  firmnefs,  and  ufed  a  freedom  of  oppofition,  which 
he  equally  admitted  to  others;  he  argued  wltK  living  perfons  in  the 
fame  manner  as  he  difculTcd  the  fentiments  of  an  author,  without 
feeling  any  other  interefl  than  the  difcovery  of  the  truth.  Authority 
alone  did  not  impofe  upon  him,  becaufe  it  is  not  a  reafon,  it  was 
only  an  additional  motive  for  difcufling  a  fubjeft  with  greater  care, 
and  giving  liis  reafons  a  force  and  cleaniefs,  which  might  counter- 
balance the  weight  of  authority. 

There  was,  therefore,  a  great  advantage  to  be  gained  from 
ftating  obje^iions  to  him,  and  entering  into  difputation  with  him. 
The  attack  excited  him  to  relinquifli  his  accuftomed  tranquillity, 
it  forced  him  to  refume  the  confideration  of  the  queftion,  to  dif- 
CU&  it  in  all  its  afpeds,  to  weigh  the  oppofite  arguments,  and  to 
eftablifh  his  fentiment  with  a  fullnefs,  and  in  energy  peculiar  to 
bimfelf. 

But  when  he  really  felt  an  intereft  in  a  proceeding  or  an 
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opinion,  (and  what  intereft  could  afFefk  him  but  that  of  truth, 
of  juftice,  of  public  utility  ?)  his  modefty  and  the  mildnefs  of  his 
charafler  did  not  preveift  his  maintaining  his  fentiment  with  a 
conCderablc  degree  of  warmth  and  vivacity.  If  he  was  ftrongly 
contradi£bed  upon  thefe  occafions,  he  would  fometimes  forget  his 
moderation,  become  animated  and  irritated  by  refrftance.  The 
words  then  prefled  upon  him  for  utterance^  and  he  could  not 
exprefs  at  once  all  that  he  wanted  to  fay ;  and  from  his  wifli  to 
perfuade,  he  enfeebled  the  powers  of  perfuafion,  which  naturally 
belonged  to  him.  A  harfhnefs  of  expreflion  would  fometimes 
efcape  him  that  his  heart  would  have  difavowed;  and  which 
was  certainly  not  inftigated  by  any  acrimony  of  fentiment ;  and 
which  the  zeal  that  incited  it  would  have  excufedj  if  people 
were  not  ordinarily  more  fenfible  to  exterior  cffcGts^  than  to  the 
motives  producing  them,  which  is  fo  far  reafonable  that  they  can 
only  form  a  judgment  of  the  latter  from  the  former.  Whoever 
had  feen  him  at  thefe  moments,  would  have  thought  him  eager 
for  viflory,  fufceptible  of  refentmcnt,  and  no  wife  averfe  to  ex- 
citing it  in  others  i  but  the  judgment  formed  upon  thefe  impref- 
(ions  would  have  been  very  erroneous.  No  man  was  ever  pore 
fimple,  more  mild,  more  devoted  to  peace,  more  remote  from 
animofity.  He  never  had  occaGon  to  pardon ;  for  pardon  fuppofes 
offence,  which  he  was  incapable  of  feeling.  A  failure  in  the 
attention  that  was  due  to  him-  could  not  irritate  his  difpofition ; 
and  he  was  dill  lefs  fufceptible  of  hatred  than  of  anger.  His 
reafon,  as  well  as  his .  religion,  would  have  precluded  it  from 
entering  into  his  heart ;  and  it  may  be  added  that  it  was  equally 
impoflible  to  conceive  a  hatred  againft  him,  or  even  to  feel  a  cold^ 
nefs  towards  him. 

His  zeal  and  ardour  upon  thefe  occaGons  were  as  great  as  his 
indifference  with  refpe£t  to  matters  pf  etiquette  and  ceremony, 
or  the  pretenfions  and  interefts  of  his  company. 

This  manner  of  thinking  and  judging  arofe  from  the  principles 
of  his  chara£ler,  which  was  naturally  inimical  to  contention,  upon 
fubjefts  that  did  not  appear  worthy  of  it.  He  fuppofed  all  other  . 
perfons  to  have  as  much  Gmplicity  as  himfelf,  to  be  equally 
replete  with  that  reafon  which  rifes  above  exterior  circum- 
fiances,  and  equally  indifferent  with  refpcft  to  what  orWy  concerns 
the  manner  of  thingS|  without  having  any  relation  to  their 
fubftance. 

To  this  mode  of  thinking,  and  to  the  opcnnefs  of  his  charafler^ 
we  may  attribute  his  cuftom  of  expreiTmg  his  opinion  aloud  at 
the  audience.  Scarcely  had  an  advocate  opened  a  caufe  before 
he  became  mailer  of  it ',  be  anticipated  all  tlic  arguments  of  the 

refpcfliVc 


itfpeAive  parties^  and  had  formed  a  judgment  within  himfelf 
almoft  before  the  bar  could  perceive  what  was  the  matter  in  dif- 
putc.  He  had  afterwards  only  to  obferve  the  manner  in  which 
the  cafe  was  fupported  and* defended.  -If  it  was  a  caufe  of  flight 
importancei  he  allowed  his  mind  to  amuf<;  itfelf  with  other  fubje£ts; 
if  he  exercifed  his  attention,  he  could  fcarcely  avoid  intimating  his 
concurrence  or  diflent  by  his  geftures,  or  by  a  half  utterance,  fo 
that  his  opinion  was  known  well  enough  previous  to  going  to 
confultation. 

But  he  allowed  himfelf  much  greater  liberty  when  he  preCdcd. 
The  fondnefs  for  difpatch,  which  is  confefTcdly  laudablci  but 
which  ought  to  be  kept  within  proper  limits,  carried  him  away, 
and  made  him  forget  the  patience  that  is  proper  for  a  judge,  and 
b  due  to  the  parties.  The  party  that  fails  in  a  conteft  ought  not 
to  hare  the  opportunity  of  complaining  tliat  he  has  not  been  heard. 
Nobody  will  ever  accufe  P$thier  of  entertaining  a  wi(h  to  didate 
the  judgment  and  concentrate  the  whole  authority  of  the  tribunal  in 
himfelf :  his  real  difpofition  was  too  well  known  for  even  malig-* 
nity  to  infer  from  thefe  Outward  appearances,  that  he  was  adiuated 
by  any  perfonal  confideration.  But  he  wiflied  for  expedition,  and 
in  caufes  of  fmall  importance  he  did  not  think  that  it  Was  poflible 
to  proceed  too  rapidly.  If  the  advocates  wandered  from  the  point 
in  queftion,  he  was  in  hade  to  bring  them  back  to  it ;  but  if  they 
advanced  an  improper  argument,  or  maintained  a  falfe  principle^ 
he  could  not  command  his  impatience,  and  interrupted  them  for 
the  purpofe  of  fixing  them  to  the  true  principles  and  arguments 
of  the  caufe.  The  audience  fometimes  degenerated  into  diflerta- 
tions  and  a  kind  of  conference.  His  friends  fometimes  remon- 
ftrated  with  him  upon  the  fubje£^,  which  he  approved,  but  he 
was  not  mailer  of  his  condu£l.  In  any  other  pcrfon  this  manner 
of  prefiding  would  have  appeared  at  lead  lingular.  But  he  was 
fo  rcfpe£led,  and  fo  remote  from  all  intention  of  giving  ofFence^ 
that  every  thing  coriiing  from  him  was  aflented  to. 

Thefe  details  may  perhaps  not  be  confidcred  as  mifplaced  on 
the  prefent  occafion.  We  have  a  pleafure  in  knowing  even  the 
(light  faults  of  illuftrious  perfons,  perhaps  becaufe  it  feems  to  place 
them  more  nearly  upon  a  level  with  ourfelves ;  perhaps  alfo  be- 
caufe thefe  trifling  dtitCti  commonly  accompany  an  excellence 
ef  difpofition,  and  are  only  the  too  prominent  cenfequences  of  it. 
They  are  calculated  to  depid:  the  man  as  he  was,  and  to  give  a 
more  familiar  repreientation  of  his  chara£ler. 

It  is  a  great  advantage,  efpecially  in  the  fciences  which  require 
continual  affiduity,  and  for  which  human  life  is  always  too  ihort, 
to  be  difengaged  from  any  foreign  purfuit  that  cannot  be  followed 

without 
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without  injury  to  the  principal  objed  $  and  ther«  is  much  merit 
in  refifting  the  wifti  for  extenfive  erudition ;  efpecially  when  it 
18  flattered  by  the  facility  of  fuccefs.  Pothier  might  without 
negle£ting  jurifprudence,  have  been  allured  by  fome  particular 
ftudy,  and  applied  himfelf  to  it  in  the  vacations.  He  had  cer- 
tainly been  attached  to  mathematics  and  literature,  and  had  already 
fufEcient^  knowledge  of  them  to  afford  an  inducement  to  extend  it. 
He  had  formerly  ftudied  geometry,  which,  although  originally 
incapable  of  producing  an  accuracy  of  judgment,  is  fo  well  cal- 
culated to  bring  it  to  perfe£lion.  He  had  like  wife  an  inclination 
and  taflie  for  literature ;  but  having  acquired  fufiicient  for  the 
purpofes  of  utility,  he  could  only  increafe  his  ftock  of  it  by  way 
of  relaxation,  for  which  he  never  found  fufficient  leifure. 

The  ftudy  to  which  he  mod  devoted  himfelf  for  the  firft  ten 
or  twelve  years  of  his  magiftracy,  was  religion.  He  endeavoured 
to  enlighten  his  faith  and  to  advance  his  piety.  His  attachment 
to  religion  arofe  from  an  intimate  convi£tion,  founded  upon  a 
knowledge  of  its  evidences,  and  ftrengthened  by  the  love  and 
praflice  of  its  precepts.  With  what  contempt  therefore  did  he 
regard  the  new  philofophers.  He  could  never  fpeak  of  them 
without  indignation.  He  bewailed  the  progrefs  of  infidelity  and 
the  corruption  of  morals,  which  is  the  eiFed  of  it. 

We  lament  the  fhortnefs  of  his  life,  we  regret  that  he  had  not 
time  to  complete  fo  many  other  treatifes  which  he  had  projeQed. 
Could  he  have  accomplifhed  thofe  which  we  have  if  he  had  applied 
himfelf  to 'extraneous  purfuits?  It  was  only  by  a  rigorous  eco- 
nomy of  his  time,  in  conjunftion  with  his  facility  and  penetration, 
that  he  could  be  equal  to  the  performance  of  fo  many  different 
occupations^ 

Nothing  can  be  more  admirable,  (ince  nothing  is  more  rare  than 
the  difcretion  and  moderation,  which  he  ufed  in  the  labours  of 
compofition.  That  kind  of  labour  which  is  the  mod  pleafant  and 
flattering,  eaGly  obtains  a  preference.  A  man  of  fcience  is  im- 
patient under  the  preflure  of  occupations  that  divert  him  from 
his  favourite  employment,  and  avoids  them  as  much  as  poflible. 
Pothier  might  very  eafily  have  conceived,  that  the  publication  of  his 
works  was  a  benefit  of  more  permanent  utility,  than  fo  many 
other  fervices  which  he  rendered  the  public,  and  have  deemed  this 
preference  a  fufficient  excufe  for  ncglefling  his  other  duties* 

We  may  entertain  the  fame  opinion ;  and  regret  the  time  which 
was  fo  meritorioufly  employed,  but  of  which  no  traces  remain. 
He,  however,  could  not  have  thought  or  aded  in  fuch  a  manner^ 
without  afcribing  to  his  works  a  greater  importance  than  his 
modcfty  would  have  allowed, 

BefideSj 
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Befides,  he  made  it  a  principle  to  reconcile  all  his  duties  with 
each  other.    Sparing  of  his  time  with  regard  to  recreation,  he  wa« 
prodigal  of  it  for  the  purpofes  of  utility ;  and  never  evinced  a 
greater  partiality  for*one  avocation  than  another.     No  perfon  was 
more  afliduous  in   his  attendance   at  the  court;  and  he  never 
omitted  his  lectures.     Upon  retiring  to  hij  (ludy,  he  examined  the 
procedures  on  which  he  was  to  report  i  received  vifits  which  are 
often  made  without  any  neceflity,  with  a  patience  very  uncommon 
in  a  perfon  fo  much  engaged  ;  he  gave  advice  and  anfwercd  letters, 
the  number  of  which  increafed  as  his  reputation  extended :  how 
many  Ikigations  has  he  prevented  by  the  prudence  of  his  counfels  I 
how  many  family  conteils  has  he  terminated  by  an  amicable  ar- 
nngement !  the  confidence  of  the  public  rendered  him  a  voluntary 
tribunal. 

Although  he  devoted  a  large  portion  of  the  day  to   employ* 
ment,  it  was  often  fully  occupied  without  admitting  any  parts  of 
it  to  be  allotted  to  compofition.    He  had  a  talent  of  leaving  an 
employment  and   refuming  it    with   equal  facility.     He  always 
quitted  it  without  fatigue ;  becaufe  his  moderation  extended  even 
to  lus  ftudies,  which  he  never  continued  during  the  night.     His 
fttppcTy  which  he   took  at  ieven,  dofed  the  labours  of  the  day* 
Hiis  plan  was  only  deviated  from  on  Wednefdays,  when  he  de* 
ferred  the  hour  of  fupper  until  eight ;  on  account  of  a  conference 
which  he  had  with  all  tlie  young  magiftrates,  and  with  feveral 
advocates,  whofe  pride  it  was  to  have  been  and  to  continue  his 
pupils.    Thefe  conferences  were  continued  without  interruption 
for  more  than  forty  years.    They  were  at  firil  held  at  the  houfe 
of  M.  Prevat  de  Janesy  and  upon  his  deceafe  Pothier  had  them 
at  his  own. 

In  the  courfe  of  a  life  thus  occupied,  a  (hort  journey  to  Rouem 
and  Havre  in  1 748  was  almoft  the  only  voluntary  interruption  of 
his  regular  purfuits.     He  had  always  entertained  a  wi(h  to  behold 
the  fea,  for  he  was  not  indifferent  to  the  contemplation  of  nature ; 
and  a  view  of  the  iromenfity  of  the  ocean  to  thofe  who  have  not 
been  accuftomed  to  it  is  truly  imprefiive,  as  befpeaking  the  great- 
nefs  of  him  who  formed  that  repofitory  for  the  formidable  element, 
and  afligned  it  its  proper  bounds.     On  his  return  from  Havre  he 
remained  fome  time  at  Paris  with  M.  Guyenne^  for  the  purpofe  of 
conferring  with  him  refpe£ting  his  edition  of  the  pande£ls.    I  had 
the  honour  of  being  his  companion  upon  this  journey.  M.  rHuiiiiery 
Ueutenant  particuiierf  was  alfo  of  the  party ;  I  was  then  in  my  firft 
year  of  law,  and  the  journey  was  no  interruption  to  my  ftudy,  I 
bad  the  inftitutes  with  me,  and  the  belt  commentary  poflible  was 

the  converfation  of  Pothier^  who  explained  them  to  me. 

While 
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While  he  wai  engaged  in  the  compofition  of  his  great  work,  tc 
was  obligot^Tor  the  purpofc  of  avoiding  interruption  in  it*,  to  with- 
draw in  fome  degree  from  his  other  occupations.  This  was  previous 
to  his  having  the  appointment  of  profcfTof . 

He  Mrent  to  pafs  a  part  of  the  fummer  at  Lu^  where  he  had 
the  advantage  of  repofe  and  folitude* 

After  obtaining  the  profeflbrfhip  in  1750,  he  only  went 
there  during  the  vacation  ;  and  the  time' which  is  ufualljr  allotced^ 
even  by  the  mod  afiiduous,  to  relaxation,  was  that  in  which  he  was 
the  mod  fully  occupied,  as  he  was  then  lead  fubje£t  to  interruption. 
From  Lu  in  a  great  degree  proceeded  his  various  treatifes.  He 
always  had  a  horfe  there  and  was  fond  of  riding.  It  is  eafy  to 
form  an  idea  of  his  appearance  on  horfeback.  His  rides  confided 
»n  going  every  Sunday  to  mafs  at  St,  Andrew  de  Chateaudurty  and 
paying  vifits  to  his  friends,  among  whom  Were  feveral  of  his  col- 
leagues, but  he  never  (lept  from  home. 

Orleans  ranked  at  the  fame  time  among  her  citizens  two  men  of 
rate  and  equal  excellence  in  different  kinds,  and  for  thirty  years 
thefe  two,  each  worthy  of  the  other,  reCded  together  in  the  fmall 
manfion  of  Lu, 

At  the  age  of  88  M.  Pichart  {Canon  of  St.  Atgnan)  dill  la- 
ments the  lofs  of  one  whom  he  had  not  expe£ked  to  furvive,  or 
rather  tranquil  as  to  the  lot  of  his  friend,  he  only  deplores  the 
misfortune  of  the  public.  As  profound  in  the  knowledge  of  the 
holy  fcriptures,  as  Pothitr  was  in  the  fcience  of  the  law,  he  was 
employed  on  thofe  learnqd  commentaries  on  the  facred  books  which 
are  equally  replete  with  genuine  piety,  and  valuable  information. 
Their  relaxations  confided  in  a  walk  cf  an  hour  after  dinner,  and 
a  converfation  of  the  fame  length  after  fupper ;  for  Pcthier  break-^ 
faded  too  early  to  have  the  company  of  his  friend  at  that  time.  It 
may  readily  be  conceived  that  their  converfation  would  have  con- 
fiderable  intered :  Potbier,  although  commonly  filent,  was  otherwife 
upon  fubje£ls  adapted  to  his  inclination,  and  he  always  found  in  M. 
Pichart  a  great  facility  of  fpeech,  and  an  cJx ten  five  fund  of  litera- 
ture, both  facred  and  profane.  He  had  fufficient  knowledge  to 
fupport  a  converfation  upon  the  fubjeds  which  were  familiar  to 
Af.  Pichart^  and  the  field  was  fufficiently  large  for  their  amufe- 
ment.  But  he  alfo  wiflied  to  convcrfe  with  him  refpefling  the 
Roman  law,  and  fpoke  in  fuch  high  terms  of  the  pandecls,  that 
his  friend  could  not  forbear  reading  them  ;  it  is  fuperfluous 
to  aflc  whether  he  was  fatisfied  with  having  done  fo. 

The  reputation  of  Pothitr  was   necefTarily  extended  with  the 

diffufion  of  his  works ;  and  he  had  during  the  courfe  of  his  life 

all  the  celebrity  which  aman  of  fcienc^'can  enjoy*    The  voice  of 

the 
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the  pubGc  acknowledged  him  as  the  greateft  jurift  of  his  age^ 
or  rather  as  the  greateft  fince  the  time  of  Dummlinsj  with  whom 
he  was  frequently  clafled.  Without  waiting  for  his  death,  the 
weight  of  authority  was  given  to  his  decifions,  and  the  higheft 
tribunals  hgve  ^a£ted  upon  the  citation  of  his  works ;  an  honour 
above  fufpicion,  and  the  greateft  which  a  jurift  can  receive. 

This  fentiment  prevailed  not  only  in  France^  but  arnongit 
foreigners,  by  whom  he  was  as  much  efteemed  ns  by  his  country* 
men.  His,  indeed,  are  not  works  the  utility  of  which  is  confined 
to  aiy  given  fpace.  Wherever  the  fcience  of  jurifprudence  (hall 
be  known  and  cultivated;  wherever  men  fliall  engage  In  con- 
tra£is,  and  have  occafion  to  appeal  to  the  principles  of  juftice  for 
deciding  the  controverfies  that^may  arife  from  them  ;  the  name  of 
Potbiir  will  be  known  \  his  works  will  be  ftudied  and  confulted. 
The  authority  of  fo  illuftrious  a  jurift  is  properly  that  of  a  legif- 
lator ;  or  rather  furpafles  it,  in  as  much  as  it  participates  in  the 
laws  of  juftice ;  and  as  thefe  immutable  laws  which  are  adapted 
to  all  mankind  are  fuperior  to  the  verfatile,  tranfitory,  and  ar* 
britary  difpofitions  which  men  have  been  pleafed  to  ercA  into 
laws* 

If  Poibiep  had  only  applied  his  afliduity  to  the  municipal  and 
parricular  laws  of  his  own  country,  his  reputation  would  have 
been  confined  to  the  fame  limits ;  but  he  is  a  jurift  for  all  times 
and  all  places ;  he  is  likely  to  have  even  greater  celebrity  in  countries 
where  jurifprudence  is  cultivated  with  attention^  than  in  France 
where  it  is^fo  much  negle£led,  where  places  are  purchafed,  and 
die  price  which  is  given  for  them  is  a  difpenfation  from  ftudy  and 
from  learning.  And  we  may  ^en  add,  that  if  he  was  a  ftranger 
to  his  country,  by  the  fimplicity  of  his  manners,  he  was  ftill  more 
fo  by  the  courfe  of  his  ftudies. 

If  he  had  been  bom  in  Germany^  the  princes  there  would  have 
difputed  which  of  them  (hould  have  attached  him  to  their  court, 
and  thofe  who  could  not  fix  him  with  themfelves,  would  have 
felt  a  pride  in  diftinguiihing  him  by  titles  of  honour.  With  us 
be  lived  as  the  moft  ordinary  perfon,^and  without  receiving  any 
diftin£lion..  He  was  himfelf  very  far  from  either  defiring  or 
fuppofing  that  he  deferved  any.  But  it  feems  furprifing  that  no 
fteps  were  taken,  for  difcharging  the  obligations  which  were  due 
to  him  from  the  country,  by  conferring  fome  diftin£lion  that 
would  reflect  a  greater  honour  upon  thofe  who  procured  fuch  a 
reward  for  modeft  merit,  than  upon  him  who  received  it. 

It  is  equally  aftonifiiing,  that  as  his  exellence  was  fo  well  known, 
he  was  never  confulted  upon  fubje£ts  of  legiflation  \  and  that  his 
talents  were  never  reforted  to  for  the  reformation  of  the  laws. 

Vol.  I.  c  He 
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He  would  have  been  the  foul  of  a  council  of  legiflation.  But,  hy 
a  fingular  fatality}  the  exiftence  of  merit  is  lefs  rare  than  the  em- 
ployihent  of  it  in  its  proper  fphere. 

It  is  not  for  us  to  complain  of  this  negle£t,  or  to  regret  that  his 
merit  was  not  raifed  to  a  more  fuitable  elevation.  We  poiTefled 
him  to  ourfelve8>  in  prejudice  of  the  general  utility  that  would 
have  arifen  from  his  exertions,  if  the  funflions  of  a  magiftrate  and 
profeflbr,  if  the  many  private  benefits  tliat  we  inceflantly  received 
from  him  had  not  occupied  the  whole  of  his  life.  Every  citizen 
had  the  benefit  of  his  counfels,  for  from  whom  did  he  ever 
withhold  his  information  ?  Every  man  of  worth  could  name  him 
as  his  friend.  The  poor  deplore  him  as  their  father.  His  gentle-' 
nefs  and  propriety  attracted  a  univerfal  attachment  and  refpe6):. 
It  is  not  every  one  who  can  appreciate  the  excellence  of  the  jurift  \ 
but  the  heart  is  the  mod  eflential  portion  of  the  man>  and  of  that 
perhaps  the  people  are  the  fureft  judges* 

His  death  was  therefore  a  general  grief.  The  public  are  not 
always  juft ;  their  view  of  the  worth  which  is  before  them  is 
fometimes  dimmed  ;  prone  rather  to  criticifm  than  to  admitationy 
frugal  of  their  efteemi  and  dealing  it  out  with  caution  and  re- 
ftri£bion  ;  they  cannot  agree  to  render  juftice  to  meriti  until  it  has 
departed  from  them.  But  the  charge  cannot  be  applied  to  the 
chara£ler  of  Pothur ;  death  has  only  confirmed  the  fentiments  of 
the  public,  without  augmenting  them,  which  is  the  moft  exalted 
panegyric,  and  the  moft  perfeA  proof  of  exalted  and  untamifhcd 
merit* 

However  extended  the  life  of  fuch  a  man  may  be,  his  death 
when  it  occurs  is  to  tlie  public  premature.  The  death  of  Pothier, 
appeared  the  more  fo  as  from  his  age,  which  was  only  73,  and  the 
regularity  of  his  life,  a  much  longer  duration  of  it  might  have  been 
hoped  for.  To  himfelf  it  would  have  been  fodden  if  the  whole  of 
his  life  had  not  been  a  continued  preparation  for  it.  He  had  expe- 
rienced neither  the  infirmities  of  an  advanced  period  of  life,  nor 
the  decay  of  old  age  ;  no  weaknefs  of  intelle£lual  faculties,  no  bodily 
pains,  none  of  thofe  apprehenfions  of  the  approach  of  death,  from 
which  even  the  moft  pious  hfe  is  not  always  a  protedlion. 

He  was  fnatched  away  by  an  illnefs  of  fix  days.  The  fever, 
although  fevere,  had  not  the  appearance  of  danger  \  on  the  firft  of 
March  he  felt  himielf  better  and  got  up.  He  was  fuppofed  to  be 
recovering,  and  he  entertained  the  fame  opinion.  In  the  evening 
he  fell  into  a  lethargy,  and  on  the  following  day  he  terminated  a 
life  fo  precious  in  the  eyes  of  God  and  man* 
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PART    I. 

^HE  fcience  of  jarifprudence,  although  one  of  the  moft  import- 
ant and  interefting,  which'  can  occupy  the  human  underftand- 
ing»  has  not  been  diftinguilhed  by  an  attention  proportionate  to  its 
bcrinfic  excellence*  It  has  been  too  generally  eftimated  as  a  mere 
coQeAionof  poGtive  rules,  the  knowledge  of  which  was  no  other- 
wife  defirable  than  as  it  might  be  conducive  to  immediate  intereft 
cr  fecurity,  or  of  technical  forms,  the  inftruments  of  profeflional 
employment.  Even  thofe  whofe  avocations  have  given  them  the 
opportunity  of  coireding  fo  palpable  an  error,  have  too  frequently 
a£lcd  upon  the  fame  impreflion,  and  limited  their  regards  of  law 
as  a  fcience  to  the  prafiice  of  it  as  an  art. 

Jurifprudence  is  by  the  ableft  writers  regarded  as  a  moral 
fcience  ;  and  any  controverfy  which  may  arife  with  refpeA  to  the 
propriety  of  the  term,  muft  be  verbal  and  unimportant.  It  eer-* 
uinly  is  a  fcience  which  regards  the  conduct  of  men  in  a  ftate  of 
fociety  ;  but  which  regards  it  under  a  particular  afpeA.  Mora- 
lity, fo  far  as  relates  to  its  obligatory  charader,  is  founded  upon  an 
individual  fentiment  of  reAitude  and  propriety ;  jurifprudence  is 
referable  to  a  rule  of  conduA  maintained  by  coercive  authority : 
the  ctkik  of  jurifprudence  is  to  maintain  and  define  an  extenfive 
portion,  but  only  a  portion  of  the  duties  enjoined  by  the  princi'> 
pk  of  morality ;  while  it  is  one  of  the  attributes  of  morality  to  con* 
form  to  the  more  pofitive  precepts  of  jurifprudence. 

The  definition  of  jurifprudence,  which  is  contained  in  the  pre«« 
fiminary  title  of  the  inftitutes,  as  being  the  knowledge  of  things 
human  and  divine,  the  fcience  of  what  is  juft  and  unjuft. 
*<  Dnjinarum  atque  bumanarum  rerum  mt'Uia^  ju/ti  atque  injttfti 
fAatia/*  has,  fo  far  as  relates  to  the  firft  member  of  it,  been  the 
foiirce  of  confiderable  altercation  between  the  juriftsand  philofo* 
pbers;  the  latter  claiming  it  as  their  own  exclufive  attribute^ 

€  2  whcpcas 
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whereas  the  former,  who  afcribed  to  themfelves  the  ftudy  of  true 
and  not  of  falfe  philofophy,  applied  the  definition  which  the  ftoics 
had  before-  given  to  philofophy,  to  the  fcience  of  jurifpru- 
dence. 

Hetneccius  has  a  particular  diflertation  upon  the  conteft  arifing 
from  this  definition,  in  the  refult  of  which  he  concurs  with  what 
had  been  before  obferved  by  his  m^x&cr  Vinnius^  that  it  was  not 
intended  to  afiert  generally,  that  a  knowledge  of  all  things  human 
and  divine,  was  included  in  the  fcience  of  jurifprudencc,  but  that 
the  firft  part  of  the  definition  was  explained  and  qualified  by  the 
laft,  and  that  the  meaning  of  the  whole  is  fuch.  a  knowledge  of 
things  human  and  divine,  as  relates  to  what  is  juft  and  unjuft. 

Perhaps  the  objeft  and  purpofe  of  the  definition  was  not  very 
fully  confidered,  at  the  time  of  its  being  applied,  (for  in  every  (lep 
of   the  preliminary  title  above  referred  to,  we  meet  with  terms 
and  definitions  which  have  a  charadler  very  oppofite  to  that  of 
mathematical  precifion  )     It  is  perfe£bly  clear,  that  a  confiderable 
portion  of  general  (cience  vs  requifite  to  the  pradice  of  law  and 
.  adminiftration  of  judice  in  any  extenfive  degree,  and  that  a  mere 
acquaintance  with  the  particular  rules  and  inftitutes  of  his  own 
profeiEon,  will  be  a  very  inadequate  foundation  for  the  chara£^er 
of  a  perfed):  lawyer :  for,  independent  of  thofe  principles  of  rea- 
foning,  which  from  particular  cafes  can  elicit  a  general  principle, 
and  having  difcovered  the  principle,  can  trace  the  confequences  of 
it,  independent   of  the  application  of  the  rules  ariOng  from  the 
common  principles  of  juftice  and  equity,  it  is  manifefl  that,  except 
in  certain  limited  departments,  the  objeds  of  enquiry  relate. much 
more  to  particular  circumftances  of  fa£^,  than  to  any  difpute  re- 
fpe£ting  the  rules  of  law  \  and  a  day's  attendance  at  Guildhall,  or 
the  fittings  of  Weftaiinller,  wHl  (hew  the  great  diverfity  of  fub- 
je£ls,  upon  which  fome  degree  of  previous  knowledge  is  efientially 
requifite,  as  the  courfe  of  trade,  the  common  occurences  of  fociety  ^ 
the  queftion  of  fanity  or  infanlty,  and  not  to, mention  other  par- 
ticulars, the  whole  clafs  of  cafes  which  turn  upon  the  charge  of 
negligence  in  any  occupation  or  employment,  but  the  a£lual  pur- 
fuit  of  all  the  minute  ramifications  of  particular  knowledge  would 
be  in  itfelf  impoflible,  and  would  prevent  an  adequate  attention 
to  ftudies  of  a  more  imperious  nature.     The  leading  rule  upon 
this  fubjefi;  therefore  appears  to  be,  to  acquire  fuch  a  general 
habit  of  attention  and  obfervation,  as  will  facilitate  the  powers  of  * 
perception  upon  any  particular  fubje£t  ^  and  whilft  an  abfolute 
acquifition  of  that   extenfive    knowledge,  which   may  be  at  all 
times  adequate  to  the  purpofes  of  profefiional  utility,  is  admitted 
to  b«  unattainable^  the  cultivation  of  as  large  a  portion  of  it  as 

circumftances 
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circnmftances  and  opportunities  will  allow,  is  very  ftrongly  to  be 
recommended  and  enforced^  a  yery  confiderable  portion  being 
cicntialiy  requifite  to  the  attainment  of  any  ufeful  and  honourable 
degree  of  profeiSonal  eminence. 

But  though  the  definition  of  Uipian  inculcates  a  very  ufeful  pre- 
cept, that  of  Heinecciujj  as  being  the  pra£iical  habit  of  rightly  in-: 
tcrpieting  laws,  and  duly  applying  them  to  particular  cafes— ► 
HaUtus  pra&tcus^  leges  reBe  interpretandiy  adpltcandique  rite 
qmhufvis  fpeceihus  occurrentihus — ^is  much  more  accurate  and  prc- 
cife. 

If  I  may  be  admitted  to  fuggeft  a  definition  of  my  own,  I 
would,  in  the  firft  place,  fpeak  of  general  jurifprudcnce,  as  that 
fciencc  which  regards  tlie  rights  and  obligations  of  individuals  in 
a  (late  of  fociety,  as  they  are  capable  of  being  prote£led  and  en- 
forced by  judicial  authority  ;  and  of  particular  jurifprudcnce,  as  a 
knowledge  of  the  rights  and  obligations  of  individuals  in  particu- 
lar communities,  as  they  are  a&ually  protedied  and  enforced  by 
judicial  authority  \  and  combining  the  two,  I  would  apply  the  ge- 
oeral  term  of  jurifprudcnce  to  the  fcience,  which  regards  the 
rights  and  obligations  of  individuals  in  a  ftate  of  fociety,  as  capable, 
of  being  proteded  and  enforced  by  judicial  authority,  accompanied 
with  a  knowledge^  of  the  manner  in  which  they  are  a£lually  pro- 
teded  and  enforced  in  particular  communities. 

This  definition  includes  the  objcAs  to  which  the  fcience  may  be 
applied,  and  the  knowledge  of  its  a£kual  application,  the  general 
principles  inherent  in  the  nature  of  the  fubje£t,  and  the  modifica- 
tion of  them  under  particular  circumftances,  the  grounds  of  obli- 
gation which  are  incident  to  all  communities  without  diftinflion, 
and  the  particular  forms  and  inftitutions,  by  which  in  difierent 
countries  thofe  grounds  df  obligarion  are  diverfified  and  main- 
tained. 

The  ilate  of  information  which  is  to  fatisfy  the  full  extent  of 
this  definition,  requires  a  full  and  accurate  knowledge,  as  well  of 
the  general  principles  of  natural  juftice  as  of  all  the  particular  fyftems 
of  human  law,  whether  conformable  to  or  deviating  from  thofe 
original  principles,  whereas  any  fubordinate  knowledge  is  a  partial 
applicadon  of  the  fcience  of  jurifprudcnce. 

In  endeavouring  upon  a  former  occafion  to  illuftrate  the  judi- 
dal  character  of  an  eminent  magiftrate,  I  confidered  it  as  a 
dedn&ion  from  his  general  condu£i,  during  a  long  and  ac- 
tive difcharge  of  the  important  duties  of  his  fituariou,  that  he 
regarded  jurifprudcnce  as  a  rational  fcience,  founded  upon  the 
univerfal  principles  of  moral  re^itude^.  but  modified  by  habit  and 

c  3  authority  ^ 
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authority ;  and  although  there  may  not  apparently  be  much  of 
novelty  or  peculiarity  in  the  fentiment,  exprefled  by  this  defcrip* 
tion,  I  believe  it  will  be  found  upon  a  careful  examination, 
that  it  is  a  fentiment,  *the  pradlical  attention  to  which  has 
been  very  far  from  correfponding  to  the  fpeculative  aflent  which 
it  mud  necefiarily  command,  and  to  its  intimate  conne£^ion  with 
the  welfare  of  fociety.  The  inftances,  of  a^ingupon  a  fimilar  im« 
preflion  are  of  frequent  occurre;ice,  but  they  are  too  much  detached 
and  infulated ;  the  deficiency  is  in  the  cultivation  of  thofe  in- 
quiries, which  will  aflift  the  mind  in  contemplating  the  fcience  of 
jurifprudence  as  a  regular  and  conneded  fyftem,  in  which  a  fa- 
miliarity with  the  whole  is  eflentially  conducive  to  an  accurate 
difcrimination  of  the  refpeftive  parts,  in  which  the  relative  in- 
fluence of  principle  and  authority  is  adjufted,  with  as  much  pre- 
ciiion  as  is  confident  with  the  quality  of  the  fubje^ ;  in  which 
principle  is  not  neceflarily  required  to  have  the  fupport  and  aflift- 
ance  of  authority  on  the  one  hand,  or  allowed  to  aflume  an  undue 
and  inconvenient  controul  over  it  on  thg  other,  and  by  which  the 
operation  of  authority  itfelf  is  regulated,  according  to  thofe  fixed 
and  certain  principles  which  are  moft  conducive  to  its  utility  and 
fupport.  Too  much  reliance  is  placed  upon  the  facility,  with 
which  the  mind  can  accomplilh  thofe  impprtant  purpofes,  accord* 
iug  to  the  inftantaneous  exigence  of  the  particular  occadon ;  too 
little  application  is  given  to  the  means  by  which  that  facility  may 
be  moft  efie£iually  acquired. 

The  contraft  and  oppofition  between  right  j!nd  wrong  is,  it  is  true, 
in  many  cafes  fufficicntly  ftrong  to  prevent  the  pofTibility  of  error, 
but  the  boundaries  between  conil idling  claims  are  in  other  cafes 
very  far  from  being  accurately  defined  j  a  coxxtQt  eftimate  of  the 
relative  force  of  oppofite  arguments,  can  only  be  formed  by  an 
adequate  inveftigation  of  all  the  different  principles  of  decifion, 
conneded  with  or  related  to  the  obje£k  of  inquiry ;  a  diverfity  in 
circumftances  apparently  flight  and  infigni Scant,  may  in  reality 
be  fufficicntly  great  to  afied  the  very  ground  and  propriety  of  the 
decifion. 

A  fubjefl  which  from  its  eflential  chara£ler,  cannot  always  be  fuf- 
ceptible  of  abfolute  precifion,  muft  often  require  the  aflfiftance  of 
analogy  ;  but  analogy  is  a  fource  of  argument  which  demands  a 
very  comprehenfive  acquaintance  with  the  various  and  fometimes 
oppofite  fttbje£ls  from  which  it  may  be  deduced.  If  a  refem- 
blance  between  what  is  fought  and  what  is  known  is  acknowledg- 
ed to  be  perfed  and  complete,  the  term  analogy  ceafes  to  be  ap- 
plicable, for  the  fubjedt  has  already  acquired  the  chara^er  of  cer- 
tainty \ 
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tainty ;  if  a  refexnblancc,  although  limited,  is  unoppofed^  it  maj 
without  ^fficulty  be  a£ted  upon  and  aiTented  to  ;  but  a  partial  re* 
femUaoce  er  afBnity  to  one  fubjed  may  be  oppofed,  by  a  diiFerent' 
refcmblance  or  affinity  to  another;  an4  the  preponderance  of  fi- 
militudctor  the  grounds  for  preferring  a  fmaller  fimilitude  in  what 
is  more  important  to  a  greater  fimilitude  in  what  is  lefs  fo»  may 
in  many  cafes  require  a  very  acute  and  attentive  difcrimination } 
but  it  muft  always  be  remembered,  that  analogy,  however  judici« 
oufly  conduced,  is  but  a  fecondary  and  inferior  ground  of  judg- 
ment \  tha(  it  reaches  only  to  conjefture  and  probability,  and  con- 
fequently  in  its  greateft  eminence  can  never  attain  the  height  of 
certainty  and  demonftration  (a). 

Tliere  is  no  part  of  jurifprudence  in  which  an  accurate  difcri« 
mination  is  more  eiTential,  than  in  determining  the  proper  limits 
within  which  thofe  principles  which  in  themfelves  are  fo  import- 
ant fiiall  be^applied  :  for  a  decifion,  which  is  perfedly  corre£i  as 
retting  upon  abftraA  reafoning,  may  be  manifeilly  erroneous  as 
oppofing  the  mandatory  didates  of  authority  ;  and  on  the  other 
hand,  a  mere  deciCon  of  arbitrary  authority  may  acquire  an  in- 
fluence, to  which  it  is  not  legitimately  intitled  by  alTuming  the 
rank  and  charader  of  a  principle.  And  although  certain  general 
principles  have  an  univerfality  of  applicatiox^  which  is  wholly  in 
dependant  of  circumttances,  there  are  others  which,  however  cor- 
re£t,  are  of  fuch  inferior  value  as  merely  to  induce  a  preponderance 
of  argument,  and  with  reference  to  which  the  certainty  of 
a  rule  of  condufl  is  of  infinitely  greater  importance,  than  the 
t%zQi  and  minute  propriety  of  the  rule  which  happens  to  be 
adopted.  Few  principles,  of  jurifprudence  are  of  higher  value, 
than  that  which  inculcates  a  juft  and  proper  acquiefcence  in 
authority. 

Whatever  can  aOift  in  the  acquifition  of  an  adequate  knowledge 

cfthe  general  principles  of  judicial  reafoning,  of  their  various  re- 

iitions,  or  oppofitions,  of  the  propriety  of  their  application  under 

exifting  circumftances,  of  their  limits  and  re(lri£iions,  muft:  cer* 

(«)2By  the  common  law,  a  peifoo  coovlAed  of  grand  larceny,  hariiig  *^fufl«red  the 
pooiibfDciit  of  biitf0encey  it  a  competent  wiuiefs,  but  perfoni  convided  of  petty  larceny 
KiMifl^  wholly  incompetentt  The  ftatute  jiGeo.  }*  c  3  5.  recites  this,  and  eoa^ 
ihiC  ttoperfoc  ibiU  be  an  locompctent  witncfi  by  reafoa  of  a  conviAion  for  petty  laiceay. 
TIm  f wftioo  •roTe  in  mx  iaferioc  courts  whether  a  perfon  convided  of  petty  laiceoy,  whoifej 
pioifliiDeat  had  tml  been  expired,  could  be  examined.  The  court  decided  that  he  could 
tm*  for  the  Icf  iilatare  could  not  intend  to  place  conviAioot  of  petty  larceny  in  adilKarent 
Sxnadott  ffwn  thole  for  grand  laiceay  1  the  Icgifiltura  had  declared  that  the  wttnds  ihoold 
ndC  be  iocompetnt }  the  court  decided  that  he .  was  fo  1  this^was  t  falfie  applicatioa  of 
analoiy,  for  U  «!•  «iiil«|r  0jp[^«M  19  dcikHmftratiMi, 

c  4  Cainl J 
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tainly  be  admitted   to  form  a  valuable  obje£l  of  fcientific  in- 
quiry. 

PoCtive  and  local  law  is  in  itfelf  an  objeft  merely  of  peculiar 
obligation  and  concern ;  the  acquifition  of  a  knowledge  of  it  is^ 
therefore,  in  its  immediate  application,  a  matter  of  confined  and 
limited  intereft,  while  the  very  term  of  general  jurifprudence  im- 
ports an  objeft  which  has  no  local  boundary  ;  but  if  juridical  prac-» 
tice,  according  to  the  beautiful  expofition  of  Blach/ione^  is  greatly 
aflifted  by  the  focial  quality  of  other  fciences,  by  hiftory,  by  logic, 
by  mathematics,'  by  experimental  philofophy  ;  if  even  the  illuftra* 
tions  of  poetry  can  properly  be  conneftcd  with  the  adminiftration 
of  juftice,  furely  it  mud  be  acknowledged  that  .an  extenfive  and 
familiar  acquaintance  with  the  judicial  fyftem  of  other  countries, 
is  in  a  peculiar  degree  calculated  to  produce  a  funilar  tStOt ;  the 
analogy  of  fubjefl:  is  the  moft  immediate  and  dire£t ;  an  illuci- 
dation  of  the  queftions  arifing  in  one  fociety,  may  be  deduced  from 
the  refemblance,  or  even  from  the  contraft  which  is  found  in  the 
inflitutions  of  another  ;  and  by  an  enlarged  and  general  acquaint- 
ance with  different  fyllems,  an  accurate  didinflion  will  be  form- 
ed between  thofe  great  and  fundamental  principles,  which,  being 
deduced. from  natural  reafon,  are  equally  difTufed  over  all  man- 
kind, and  are  not  fubjefk  to  alteration  by  any  change  of  time  or 
place,  with  refpe£k  to  which  there  is,  **  a  fbriking  uniformity 
among  all  nations,  whatever  feas  or  mountains  may  feparate  them, 
or  how  many  ages  foever  may  have  elapfed  between  the  periods  of 
their  exiftence,  and  thofe  laws  which,  proceeding  merely  from  po- 
iitive  inftitution,  are  confequently  as  various  as  the  wills  and 
fancies  of  thofe  who  enadt  them  [a)  5"  and  while  this  courfe  of 
inquiry  is  beneficial  to  the  jurift,  in  promoting  the  objeAs  gf  his 
profellion,  4t  will  be  no  lefs  interefting  to  the  philofopher  in  in- 
veftigating  the  permanent  ^Tttributes  and  cafual  varieties  of  the 
human  charafter.  If  the  hiAory  of  laws  is  lefs  engaging  than  the 
details  of  battles,  and  the  chronicles  of  events,  the  difadvan- 
tage  will  arife,  not  from  the  nature  of  the*  fubjeft,  but  from  the 
manner  of  prefenting  it. 

In  matters  of  evidently  poGtive  inftitution,  a  ftriking  refemblance 
and  conformity  9re  fometimes  difcovered  between  £!ie  fyftems  of 
different  countries^  which  may  be  the  effe£k  either  of  cafual  co- 
incidence, of  imitation,  or  of  fome  common  caufe ;  but  whatever 
may  be  the  origin  of  the  conformity,  if  the  general  principles  of 
the  fubjeds  are  analogous,  the  particular  expofition  of  any  inci. 

(«)  Sir  Wn.  Jonet't  pvfstorji  difcoarfe  to  the  fpcccka  of  ICctti. 
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dkntal  queftion  in  the  one  country  may  be  facilitated  by  the  pre* 
lious  difcuflion  of  it  in  the  other.  Sometimes  a  fyftem,  which 
i]]Km  the  whole  has  a  manifeft  fuperiority,  may  be  fufceptible  of 
improTement  from  adopting  the  accidental  particulars  of  another 
omfeffiKily  inferior,  provided  they  have  an  adequate  capacity  to 
blend  and  aflimilate  with  the  foreign  ftock,  into  which  they 
are  ingrafted. 

The  danger  to  be  principally  avoided,  in  rendering  one  fyftem 
of  jurifprudence  fubfervient  to  the   improvement  of  another,  is    . 
mere  fervility  of  imitation ;  whereas  the  purpofes  of  utility  can 
only  be  attained  by  a  careful  and  judicious  difcrimination.  Where- 
eter  a  queftion    arifes,   with  refpe£^   to  the  incorporating  an 
adrendtious  rule  of  decifion,  it  is  eflentially  neceflary  to  weigh  with 
matuie  deliberation  its  nature,  its  tendency  and  effeds,  and  in  par- 
ti-.olar  its  adaptation  to  the  fyftem  already  eftabliflied.    The  gene- 
ral excellence  of  any  fyftem  of  jurifprudence,  is  by  no  mqrans  fuf- 
fident  to  warrant  the  imitation  of  any  of  its  particular  decifions, 
without  cauUouOy  afcertaining  the  excellence  of  the  decifion  as 
reftiog  upon  its  own  inherent  merit ;  the  fource,  and  nature,  and 
relations  of  the  decifion,  are  to  be  duly  taken  into  confideration  ; 
it  mud  be  examined  whether  it  was  the  refult  of  any  local  or  tem- 
porary caufe,  the  confequence  of  any  peculiarity  in  the   general 
fjftem  of  which  it  conftitutes  a  part ;  or  whether  it  was  founded 
upon  principles  of  univerfal  application.  The  particular  circum- 
ftances  which  rendered  it  neceflary  in  Romei  to  tmGt  the  Lex  Pap^ 
fia  Popp^tay  for  the  difcouragement  of  celibacy,  can  have  no  legi- 
timate operation  in  directing  the  judgment  of  an  Engiijb  tribunal, 
with  regard  to  the  validity  of  a  condition  in  reftraint  of  mar- 
riage (fl).     However  excellent  a   difpofition  may  be,  confidered 
widi  reference  to  the  principles  of  abftrafi  reafoning,  it  cannot  be 
followed  with  propriety,  if  the  confequences  of  it  would    be   in- 
conGftent  with  the  authority  or  principles  already  fubfifting  in  the 
focicty  where  it  is  propofed.     Whatever  may  be  the  wifdom  of  a 
regulation,  or  the  advantage  of  imitaring  it,  it  cannot  be  fupplied 
by  judicial  conftruAion,  if  in  its  nature  and-charader  it  is  merely 
matter  of  pofittve  inftitution  ;  for  it  is  only  in  applying  the  prin- 
ciples of  correft  analogous  reafoning,  under  circumftances  of  a 
fimilar  bhara&er,  that  the  benefit  of  conformity  can  be  properly 
obtained ;  but  there  is  no  analogy  of  chara£ter  between  legiflative 
provifidh  in  one   community,  and  judicial  interpretation   in  an- 
other.'  Itisdefirable  to  define  and  reduce  to  certain  regulations, 
fubjeds  of  general  occurrence,  fo  far  as  is  confiftent  with  a  proper 

(«}  See  Sttckpole  v.  Bewunooti  |  Vef.  96. 
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liberty  of  condtt£l|  and  the  regulations  adopted  from  their  cntrinGo 
excellence  may  be  very  proper  objefts  of  imitAtion ;  but  it  is  im- 
pofllble  with  any  correAnefs  to  confider  this  regulation  in  the  fame 
point  of  view,  as  the  deciCons  which  are  illuftrative  of  a  common 
principle,  whether  in  the  fame  community  or  another.    Before  the 
ftatutc  of  frauds,  it  would  have  been  palpably  abfurd  to  have  re« 
jc£ted  parol  evidence  of  a  contra£l  of  fale,  to  the  value  of  io/« 
becaufe  the  ordonnance  of  Moulinesj  excluding  fuch  evidence  in 
cafes  exceeding  the  value  of  loo  livres,  had  been  found  beneficial 
in  France.     It  would  be  equally  erroneous  to  decide  a  queftion 
refpe£ling  the  freight  of  goods,  upon  a  mere  principle  of  confor- 
mity to  the  ordonnance  of  Louis  XIV.,  accompanied  by  a  favour* 
able  opinion  of  the  utility  of  the  enadment ;  for,   although  this 
ordonnance   is  in  many  refpe£l:s  an  exppGtion  and  application  of 
the  law  of  natural  reafoning,  it  in  others  is  avowedly  a  mere  ex- 
ertion of  pofitive  authority.     I  have  fome  doubt  whether  this  prin*^ 
ciple  has  always  been  fufficiently  attended  to  in  pra£lice.    In  the 
well  known  cafe  of  Luke  and  Lyde^  2  Bun  882.  i  3L  Rep,  the 
ordonnance  of  Louis  is  referred  to  generally,  as  one  amongft  other* 
authorities  of  foreign  law  in  fupport  of  the  decifion. 

In  the  eflay  which  I  fome  time  ago  fubmitted  to  the  public  on 
Bills  of  Exchange,  I  had  more  than  once  occafion  to  advert  to 
inftances,  in  which  the  poGtive  inftitutions  of  particular  countries 
appeared  to  have  been  erroneoufly  regarded  as  general  principles 
of  mercantile  law. 

In  furveying  the  laws  as  well  as  the  manners  of  other  countries^ 
certain  peculiarities  are  continually   difcernible ;  which  excite  ^ 
triumj^ant  exclamation    at  their  ftrangenefs  and   abfurdity.    It 
however  very  frequently  will  be  difcovered  upon  a  fair  inveftiga- 
tioUjthat  their  introduction  was  occafioned  by  fome  adequate  mo- 
tive   of  convenience  and  advantage,  that  their  continuance  has 
rendered  them  fo  habitually  familiar,  and  that  fo  many  'more  eflen»> 
rial  circumftances  have  acquired  an  intimate  and  fixed  connexion 
with  them,  that  an  alteration  ii^  them  might  be   attended  with 
greater  prejudice  than   utility.     Whatever  we  have   been  long 
accuftomed  to  we  neceflarily  look  at  without  emotion  j  and  aU 
though  it  would  be  ridiculous  to  imitate  the  apparently  unaccount- 
able fingularities  of  others,  the  mere  exiftence  of  fuch  fingularities 
cannot  reafonably  be  confidered  as  a  motive  for  difcrediting  the 
general  excellence  with  which  they  may  be  connected,  by  thofe 
who  rt^tO.  upon  tlie  impreffion  which  would  be  naturally  excited  hj 
circumftances,  which  from  their  conftant  occurrence  are  unnoticed 
by  thcmfelves.    The  letter  of  the  ambaflador  of  Bantam^  is  a 
happy  exemplification  of  this  ideii  with  refped  to  the  ordinary 
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cook  of  our  general  manners.  It  would  not  be  neceflary  to  call  in 
die  aid  of  foreignersy  in  order  to  excite  a  fmile  at  many  of  the 
fiBcming,  together  perhaps  with  fome  real,  abfardities  which  have 
iflgrafted  themfelves  into  our  laws.  Our  various  introduflions  of 
Jcbn  Doe  and  Richard  Roiy  our  folemn  procefs  upon  the  difleifin 
bj  Hugh  Hunt,  oar  cafually  lofing  and  finding  a  (hip  (which  never 
was  in  Europe)  in  the  parifli  of  St,  Mary  le  Bow  in  the  Ward  of 
Cbee^  our  trying  the  validity  of  a  will  by  an  imaginary  wager  of 
fire  pounds,  our  compafltng  and  imagining  the  king's  death,  by 
giring  information  which  may  defeat  the  attack  upon  an  enemy's 
fetdement  in  the  Antipodes,  our  charge  of  privately  picking  a 
pocket,  or  forging  a  bill  tmtb  force  and  arms,  of  negle£^ing  to  re- 
pair a  bridge,  agednjl .  the  peace  of  our  lord  the  king,  his  crown  and 
dignity  g  are  circumftances  which,  looked  at  by  themfelves,  would 
convey  an  impreffion  6f  no  very  favourable  nature,  with  refped  to 
the  wifdom  of  our  jurifprudence  y  but  we  know,  and  we  alfo  know 
that  it  is  the  judgment  of  thofe  who  have  no  motives  of  partiality^ 
that  the  general  charaAer  of  that  jurifprudence  cannot  be  the 
theme  of  too  exalted  a  panegyric,  and  the  refle£tion  may  prevent 
our  haftily  drawing  unfavourable  concluGons,  with  refpe£l  to  the 
juridical  wifdom  of  other  countries,  in  confequence  of  our  inability 
to  account,  upon  any  principles  of  rationality,  for  fome  of  their  par- 
ticular inftitutions. 

To  form  a  perfedand  adequate  fyftem  of  general  jurifprudence, 
it  would  be  Tcquifite,  after  taking  a  comprehenfive^  view  of  the 
different  modes  of  government  and  legiilation,  of  their  prevalence 
in  difierent  ages  and  countries,  of  the  caufes  of  their  (lability  or 
decline,  of  their  advantages  and  defers,  with  refpe^t  as  well  to 
their  natural  tendency,  as  to  their  particular  relations  and  connec- 
tions, to  proceed  to  the  examination  of  the  refpeftivc  objects  of 
juridical  fcience ;  to  the  qualities,  which  are  applicable  to  all  per- 
fons  in  general,  and  to  the  fpecial  circumftances  of  difcrimination, 
whether  proceeding  from  natural  caufes  or  particular  and<acciden« 
tal  relations,  to  the  different  fubjeds  of  property,  and  the  modes 
of  their  acquifitioui  direli^ion,  or  transfer,  to  the  caufes  of  perfon- 
al  obligation,  whether  arifing  from  compact,  from  accident,  from 
injury,  or  from  negled  y  to  the  public  duties  refulting  from  the  re« 
btion  of  each  individual  to  the  community,  of  which  he  forms  a 
member )  to  the  a£ls  of  aggredion  by  which  the  general  intereft 
andfecurityof  that  community  may  be  violated,  and  the  means  by 
which  they  may  be  repelled :  with  refpeft.  to  all  thefe   fubjefts, 
tracing  die  nature  of  the  confequences  which  would  refult  from 
the  nature  of  the  fubjeds  themfelves,  in  refpe^'to  the  duties  of 
morality,  operating  upon  the  perfonal  confcience  of  the  individual, 
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examining  how  far  the  obligation  thence  Reduced  U  peculiar 
to  that  particular  fphere,  and  neceflarily  dependant  upon  the 
voluntary  exertion  of  the  will,  and.  how  far  it  may  on  the  other 
hand  admit  of  coercion,  or  require  modification  from  external  au- 
thority, by  reducing  to  certain  limits,  and  giving  a  particular 
dire&ion  to  the  performance  of  duties,  which  in  their  chara£ler 
are  indefinite  and  imperfe£l,  and  afcertaining  the  fubje£is*upon 
which  natural  reafon  is  no  otherwife  concerned,  than  in  requiring 
that  it  (bould  receive  a  certain  and  definite  quality  from  pofitive 
law.  Having  completed  the  examination  fo  far  as  relates  to  the 
nature  and  charaftcr  of  the  refpe£Hve  fubjefta  of  enquiry,  it  mull 
be  continued  in  its  feveral  parts,  by  an  hidorical  inve{\igation  of 
the  manner  in  which  the  different  principles  have  been  applied  \ 
in  which  they  have  been  conformed  to,  or  varied  from,  in  the 
different  fyftems  which  have  adually  prevailed  j  to  which  mull 
be  added  a  relation  of  the  various  modes  of  adminillering  juftice, 
and  carrying  into  execution  and  tScGt  the  provifions  of  the  law, 
and  more  efpecially  of  the  manner  of  afcertaining,  in  cafes  of 
difpute,  the  exigence  of  the  fa£ls  to  which  thofe  provifions  are 
to.be  applied.  To  ftamp  a  proper  value  upon  the  production,  it 
mull  neither  be  too  much  confined  to  flight  and  fuperficial  al- 
lufion^  nor  enter  too  extenfively  into  minute  particulars  of  laboured 
and  profelfional  detail. 

If  is  unnccefTary  to'mention  how  diftant  we  arc  from  the  period 

in  which  a  fabric  of'fuch  extent  and  importance  can  be  completely 

cre&ed,  and  how  fmall  a  progrefs  has  as  yet  been  made  towards  it  ^ 

but  from  the  co-operation  of  various  hands,  the  obje£t  may  poflibly 

be  at  length  accomplilhed.    Some  may  employ  their  aflfiduity  in  the 

procuring  of  materials,  others  their  Ikill  in  adapting  them  to  tho 

defign  \  the  work  may  progrcffiyely  advance  in  its'  refpcftive  parts, 

upon  a  principle  of  unity  and  combination,  which  may  tend  to 

the.  completion  of  it  as  a  whole.     Some  valuable  contributions 

have  been  already  made  to  this  important  purpofe.     The  hiftoricai 

law  tra^s  of  Lord  Kaitns,  are  conducted  upon  a  very  judicious 

fyftem  of  invelligating  the  natural  principles  of  fome  of  the  moll 

important  objects  of  juridical  fcience,  and  tracing  the  application 

of  them  in  the  laws  of  Rome^  of  Scotland^  and  of  England ;  but 

a  comparifon  between  the  laws  of  Scotland  and  England^  condufted, 

I  think,  with  great  faimefs,  is  apparently  the  leading  obje£t  of  the 

undertaking;  to  an  inhabitant  of  the  fouthem  part  of  the  ifland 

the  work  will  be  lefs  attraf^ive,  than  it  might  eafily  have  been 

tendered,  in  confequence  of  the   terms  and   inltitutions  of  the 

Scotch  law  being  treated  as  already  familiarly  known,  and  the 

general  phrafeology  is  in  many  cafes  of  a  cbarader  to  which  the 
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foglifh  reader  is  unaccuftomed.    The  view  of  the  diftiirfHon  of  ^ 
ranks  in  fociety,  by  Profeflbr  Miller,  is  a  highly  interefting  and 
important  publication.     It  perhaps  may  be  confidered  as  referable 
xnore  particularly  to  the  (late  of  manners  in  the  different  ftages  of 
civilization;  but    the   conne£lion  between    manners   and  laws* 
which  pervades  the   enquiry,  attaches  confiderable  value  to  the 
workj  as  conducive  to  the  improvement  of  the  fcience  of  jurif- 
pnidence.     It  is  much  to  be  regretted  that  the  public  have  not 
more  extenfively  the  benefit  of  any  permanent  traces  of  the  in- 
(Irudions  of  this  eminent  perfon,  which  occafioned  fu'ch  general 
refoit  to  tlie  feminary  of  which  he  was  a  member ;  according  to 
the  unanimous  teftimony  of  his  merits,  he  had  a  very  peculiar 
felicity  in  prcfenting  the  obje£^s  of  his  fcience,  in  a  form  which 
was  equally  adapted  to  the  purpofes  of  amufement  and  informa- 
tion.   A  great  acceflion  would  be  made  to  literature  and  fcience 
by  an  accurate  view  of  the  le£kures  which  were  fo  attractive  in 
their  delivery  i  and  although  the  vivacity,  the  happy  illuftration^ 
the  engaging  manner  of  the  Profeflbr  would  be  loft,  the  materials 
which  remained  could  not  be  otherwife  than  highly  conducive  to 
die  afiiftance  of  thofe  who  were  defirous  of  profecuting  a  fimilar 
courfe  of  invefligation. 

The  introdufiion  of  Dr.  Croke  to  the  cafe  of  Homer  v*.  LiddiarJ, 
has  been  very  far  from  attrading  an  attention  commenfurate  to  its 
intereft  and  importance.  The  cafe  which  it  precedes,  like  every 
odier  judgment  of  Sir  Wjlliam  Scott ,  affords  an  accurate,  an  in- 
ftruftive,  and  an  elegant  view,  of  the  fubjeft  to  which  it  imme- 
diately relates  {a)\  but  certainly  there  is  fome  preverfion  of  relative 
importance,  in  rendering  that  cafe  the  principle,  and  the  eflay 
wWch  precedes  it,  the  acceflbry.  With  refped  to  fpace  (which  I 
admit  affords  no  very  imporunt  argument,)  the  cafe  occupies 
about  a  fifth  part  of  the  extent  of  the  introdudion  \  but  in  addition 
to  this  minor  conTideration,  the  analytical  view  of  the  principles 
which  regulate  fo  important  a  fubjcft,  as  the  intercourfe  between 
the  fexes,  the  valuable  effe£ls  refulting  from  the  permanent  con- 
nexion of  marriage,  and  from  the  difcouragement  of  promifcuous 
intercourfe,  adultery,  and  concubinage;  together  with  tJie  hif- 
torical  furvey  of  the  applidfation  of  thefe  principles,  and  of  the 
confcquent  diftlndions  between  the  legitimacy  and  illegitimacy  of 
the  offspring,  traced  through  the  feveral  periods  and  divifions  of 
fociety,  conducted  with  an  ability  in  every  refpcfl:  adequate  to 
die  undertaking,  will  convince  every  one  who  has  the  fati^fadion 
of  reading  the  performance,  that  the  learned  writer  has  done  great     - 

(«]  The  oitoic  of  the  co&oe£lion  between  illegitimate  children  and  their  parrnts. 
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.   injuftice  ta  hU  own  (hare  6i  the  publication/ bf  afligning  it  a 
fubordinate  charader. 

The  eflay  on  the  Law  of  Bailments,  is  a  work  of  which  com* 
snendation  would  be  manifeftljf  fuperfluous.  So  exquifite  a  fpecimen 
of  the  application  of  literature  to  jurifprudcnce,  however  long  it 
might  hare  been  fated  to  experience  an  unmerited  negledi,  could 
not  but  at  length  receive  the  meed  of  approbation*  But  whatever 
aflent  has  been  given  to  its  very  diftinguiihed  merit,  it  cannot  be 
denied  that  it  has  as  yet  produced  a  very  limited  ttk&  in  exciting 
a  difpofition  to  concur  in  the  accompliihment  of  the  grand  and 
important  defign,  of  which  it  may  be  regarded  as  a  part  and 
model.  Its  very  excellence  has  perhaps  contributed  to  the  di- 
minifhing  its  incidental  advantage,  for  any  attempt  to  emulate  can 
only  excite  a  mortifying  comparifon,  until  the  taik  ihall  fail  into  the 
hands  of  another  Sir  Wil/sam  Jones s  but  while  others  will  juftly 
dcfpair  of  approaching  die  fame  ftandard  of  perfe£iion;  while  they 
look  with  diilant  admiration  at  the  excellence,  which  they  are 
confcious  of  their  inability  to  attain,  their  induftry  and  zeal  for 
the  promotion  of  fo  defirable  an  obje6i  will  not  entirely  be  miC- 
direAed }  and  while  contemplating  the  fpecimen  before  them  as 
a  model,  they  difclaim  the  idea  of  competition,  they  may  ftill 
enjoy  the  fatiefadiion  of  contributing  in  an  inferior  degree  to  the 
attainment  of  the  valuable  purpofes  which  that  model  was  origi- 
nally intended  to  promote. 

The  tranflation  of  the  fpeeches  of  If<tusy  by  the  fame  admired 
writer,  with  his  prefatory  difcourfe  and  commentary,  are  alfo  to 
be  regarded  as  very  valuable  materials  for  the  fame  important 
purpofe. 

.  It  is  manifed,  that  in  every  endeavour  to  contribute  to  the  ad- 
vancement of  general  jurifprudence,  the  Roman  law  mull  occupy 
no  inconfiderable  portion  of  attention,  both  on  account  of  its  in* 
trinfic  excellence,  and  the  extenfive  influence  which  it  has*  had 
upon  almoft  every  judicial  fyftem  in  modem  Europe.  In  dire^ing 
our  attention  to  this  fubje£l,  we  (hall  perhaps  find  little  to  admire^ 
and  ftill  lefs  to  imitate,  with  refpeA  to  the  conftitution  of  the 
authorities  from  which  it  immediately  derived  its  obUgatpry 
chara^er.  If,  in  one  place,  we  are  difpofed  to  revolt  at  the  ex- 
ceffive  magnitude  of  imperial  power,  in  another,  we  (hall  not  fin4 
much  greater  room  for  approbation  in  the  prevalence  of  popular 
fedition.  In  the  various  diftributions  of  authority,  whether 
legiflative  or  judicial,  we  fhall  not  be  difpofed  to  refort  to  Rome 
for  models  of  perfe£iion;  but  in  the  opinions,  which  the  Roman 
jurifts  deduced  from '  the  pure  fourco  of  genuine  philofophy^ 
we  (hall  meet    with  innumerable    infttoces.  of  the  admirable 

union 


uxtton  of  wifdom  with  juftice>    In  which  the  force  of   truth 
is  ib  itfonglyi  manife(l>    that  to  be   aiTented   toj   it  is  only  re« 
quifite  to  be  feen«    We  (ball  fee  a  force  and  energy  of  expreflion^ 
4  fdicity  of  iUttftrationy  and  a  concifenefs  and  elegance  of  di^^lon, 
indicating  the  operation  of  minds,  poflefling  a  comprehenfive  corn-* 
mand  of  the  whole  of  a  fubje£l>   which  is  perceptible  ia  ita 
influence  on  every  individual  part.     We  fliali  meet  in  their  original 
fourccs  with   many   principles  and  n^azims,    to  which   we  are 
habitually  familiar,  and  which,  from  negleding  a  more  extenfive 
taoge  of  inveftigation,  we  have  been  accuftomed  to  confider  as 
entirely  our  own.     We  (hall  meet  with  inftrudive,  and  frequently 
vith  ^cxkiQt  guides  in  the  expoGtion  of  the  various  qt!!eftiond, 
which  aie  of  continual  occurrence  in  an  extenfive  range  of  focial  * 
imercourfe^  aiid  which^  in  the  abfence  of  pofitive  authority,  muft 
be  decided  upon  general  grounds  of  rational  jurifprudence,  where- 
in thofe    dod^ines,    which     are   moft    univerfally    aflented   tOj 
when  clearly  and  perfpicuouily  propofed,  are  not  always  in  them- 
fehfcs  the  mod  immediately  obvious*     Even  where  it  is  impoflible 
to  expe£b  a  fin^ilarity  in  the  fubjeAs  of  inquiry,  we  ihall  receive 
valuable  leflbos,  with  refpe£l  to  the  moft  judicious  courfe    of 
ioTciligarion.    A  very  curfory  examination  will  fatisfy  us,  that  of 
the  important  remains  of  this  celebrated  fyftem,  the  mandates  of 
attthoricy  bear  a  very  fmall  proportion  to  the  deductions  of  reafon« 
It  is  true,  that  thefe  remains  are  tranfmitted  to  us  in  a  very  im- 
peifeft  and  mutilated  ftate  \    that  the  hafty  and  unikilful  com-  i 
pilation  of  Trihonianus  has  obfcured  much  of  the  excellence  of 
Ul^n  and  Papinian;  tliat  the  work  profefling  to  be  a  digeft  of  all 
that  was  valuable  in  preceding  authorities,  is  fo  totally  deftitute  of 
arrangement,  that  many  important  paiTs^es  are  clafled  with  titles, 
with  which  they  have  not  any  kind  of  connexion;  and  that  in 
general,  the  opinions  having  the  force  and  efficacy  of  laws,  which 
arc  colhrted  under  each  particular  title,  are  placed  in  a  fuccefiion 
merely  accidental,  and  deftitute  of  all  regard  to  order  and  pro- 
priety.    It  was  a  foolifti  vanity  in  Jujlinian^  to  ordain  that  all 
fatoxe  appeals  to  the  exifting  law  fliould  be  referable  to  his  own 
authority;  that  the  correal  inveftigation  of  the  opinions  of  the 
jnrifts  who  preceded  him,  (hould  be  abfolutely  precluded  i  and 
that  the  compilation  made  under  his  aufpices,  (hould  be  the  only 
flandard  to  be  afterwards  referred  to.    It  is  a  queftion  of  con- 
troverfy,  how  far  the  exercife  of  his  power  was  extended,  whether 
it  confifted  merely  in  prohibiting  appeals  to  the  volumes  that  had 
been  prewiottfly  reforted  to,  or  whether  it  included  their  abiblute 
annihilation*    But,  after  every  deduflion  on  account  of  the  pride 
qf  Jy/UniM»^  and  the  inadequacy  of  Trihniasus,  it  fliouId  be  re- 
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garded  as  matter  of  fatisfaflion,  that  the  coUe Aion  was  a£tixally 
ordained.  It  might  in  other  hands  have  been  compofed  with 
greater  care  or  judgment;  but  that  it  was  compofed  at  all,  was  a 
circumftance  that  mud,  in  the  eyes  of  impartiality,  be  always  con- 
fidered  as  favourable  to  judicial  fcience.  The  law  had  at  that 
period  attained  a  very  cumberfome  and  inconvenient  immeififity, 
and  was  difperfed  through  a  great  number  of  different  volumes; 
the  period  of  its  authority  was  (unknown  to  the  Emperor)  at  the 
eve  of  its  extin^ion.  If  not  wholly  annihilated  in  the  ages  fuc- 
ceeding,  it  was  confined  within  limits,  which,  in  proportion^  to  its 
former  dominion  and  its  fubfequent  influence,  were  perfeflly  in- 
fignificarit;  and  in  the  long  feries  of  ages  involved  in  darknefs  and 
ignorance,  there  is  the  highefl  probability,  that  the  greater  part  of 
the  materials  that  had  been  thus  united  into  one  c6mpa£t  fyftem, 
would  have  perifhed.  Whether  at  any  period  the  digctft  had  been 
wholly  loft,  and  its  reftoration  .was  wholly  the  tS^Gt  pf  an  acci- 
dental difcovery  of  a  fingle  copy  at  Amalfi^  or  whether  fome  other 
copies  of  it  had  been  ftill  retained,  is  chiefly  a  queftion  of  an- 
tiquarian curiofityi  for  it  is  certain  that,  during  the  lapfe  of  feverai 
centuries,  the  knowledge  of  it  was  very  limited  and  confined; 
that  the  copies  known  to  be  in  exiftence  were  extremely  few,  and 
that  its  continuance  to  the  xra  of  refuming  its  more  than  priftine 
confequence,  during  a  period  when  fo  many  other  treafures  of 
learning  fell  Into  irremediable  decay,  was  the  refult  of  accident. 

The  reference  which  continually  occurs  to  the  two  fyftems,  or, 
as  they  are  ufually  called,  fchools  of  jurTfprudence,  the  maxims 
of  which  are  fuppofed  to  be  frequently  confufed  in  the  com- 
pilation of  Trihonianmy  renders  it  durable  to  ftate  an  out- 
line of  their  principal  diftin&ion,  which  cannot  ■  be  done 
more  fatisfa^orily  than  by  inferting  the  following  extraft  from 

Gravifta: 

"  Jurifprudence  was  divided  into  two  families,  the  Caffsam,  and 
the  Proculianu  The  reparation  originated  with  Atteius  Capita^  the 
pupil  of  Ofiliusy  and  Antiftus  Labeo,  tlte  pupil  of  Trebatius,  both 
of  which  inftru£tors>had  been  under  the  tuition  of  Tubero.  Capita 
adhered  more  clofely  to  what  had  been  tranfmitted  by  thofe  who 
had  preceded  him,  and  was  principally  attached  to  written 
authority.  Labeo^  with  a  certain  ardour  of  mind,  gave  more 
fcope  to  his  difpofition,  and,  trufting  to  the  efie£ts  of  his  wifdom,^ 
took  a  greater  range,  and  inclined  in  favour  of  novelty.  He  there- 
fore introduced  many  things  which  were  unknown  to,  or  un- 
attempted  by,  the  ancients.  Their  refpcflive  fcholars  adopted  the 
ipirit  of  their  preceptors.  Capito  was  fuccecded  by  Sabinus, 
from  whom  originated  the  appellation  of  the  SaUmanf,    Coffius^ 
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vho  fttccceded  Saiinus,  was  the  origin  of  the  term  Cnjftani. 
Labeo  was  fucceeded  by  Proculus,  Nerva  the  elder,  and  Pegafusy 
whence  arofe  the  Proculeiani  and  Pegaftanu  The  firft  received 
from  Capito  the  reverence  for  antiquity,  the  others  from  Laheo 
the  freedom  of  invention.  This  difference,  which  arofe  in  the 
rdgn  of  Tiberius^  continued  until  the  time  of  Antonius^ 

**  The  contention  of  thefe  fefts  at  length  wore  out  towards  the 
decline   of   jurifprudence,    and   as   the   ardou?  of    the  oppofitc 
difpolitions  began  to  cool.     Many  traces  of  this  diflention  re- 
main in  the  books  of  the  law,  and  we  have  ftill  many  remains 
of  the  conflidl  between  the  oppoGte  fchools;  which  Tribcnianus 
vas  not  fufficiently  able  to  guard  againfl,  although  Juflintan  held 
out  a  iironderful  promife  of  congruity.     This  promife   has  in- 
finitely  perplexed   the  ingenuity  of   thofe   who,  relying  on  hts 
veracity,  have  chofen  to  afcribe  the  difficulties  arifing  from  a  re- 
pugnancy of  opinions  rather  to  their  own  ignorance,  than  to  the 
negligence  of   the  compilation,   of  which  Cujas  affords   feveral 
inftances.     It  is,  therefore,  of  confiderable  importance  to  know 
which  fe£^  any  jurift  belonged  to :  and,  as  their  principal  dillerence 
confifts  in  the  Sabinsafu  inclining  to  equity,  and  the  Proculetans 
adhering  to  ftri£l  law;  their  oppofite  opinions  being  introduced 
into  one  entire  fyftem  have  occafioned  the  occurrence  of  different 
and  even  oppoGtc  deciiions  in  fome  parts  of  the  law.'' 

The  inconveniences  arifing  from  the  injudicious  manner  in 
w^hich  the  compilation  of  the  digeft  was  committed,  may  be  in  a 
great  meafure  obviated  by  the  more  accurate  arrangement  in 
which  the  law  is  prefented  by  Domat;  and  I  conceive  more  par- 
ticularly by  the  important  labours  of  Pothier^  in  his  edition  of  the 
digeft,  of  which  I  have  never  had  an  opportunity  to  obtain  an 
iafpe^tion;  but  of  which,  a  very  particular  and  fatisfadory 
account  is  given  in  the  Eloge,  whereof  a  tranilation  is  prefixed 
to  the  prefent  volume. 

The   mod*  eligible   courfe  of   conducting   the   (ludy  of    the 
Raman  law,  appears  to  be  the  ufe  of  the  Inftitutes  \  which  are  a  well 
arranged  and  accurate  compendium,  with  the  accompaniment  of 
fame  able  commentary,  and  a  reference  to  the  different  pafTages 
m  the  other  parts  of  the  law,  which  the  commentary  points  out 
for  the  purpofe.     I  am  not  fo  familiarly  converfant  with  the 
aumerous  expofitions  of  this  law,  as  to  be  enabled  to  pronounce 
which  of  them  is  abfolutely  intitled  to  preference  on  the  ground 
of  comparative  excellence;  but  there  can  be  no  difficulty  in  con- 
finning  the  reputation  which  is  juftly  attached  to  Vinnius^  as  one 
of  the  moft  valuable  and  inftruQive.    It  may  here  not  be  irrelevant 
to  notice  the  omii&on  in  the  inftitutes,  and  confequently  in  the 
Vol*  I*  d  various 
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varioas  writers  bjr  whom  that  work  is  ufed  as  the  bafis  of  their 
inftruftionsy  of  one  of  the  moll  important  obje£bs  of  juridical 
inquiry,  the  ciodlrine  of  evidence,  refpedling  which  the  more  ex- 
tenfive  collc£tions  of  the  digeft  and  code  furniih.very  valuable 
information.  This  fubje6l,  like  mod  of  the  other  branches  of 
judicial  fcience,  has  not  been  deficient  in  its  particular  com-* 
mentaries>  of  whom  tlie  moft  celebrated  are  Menochius  and  Maf- 
carduK  Of  the  former,  I  am  not  in  a  condition  to  make  any 
particular  obfenration.  The  latter,  in  the  compafs  of  four  large 
folios,  prefents  a  full  and  well  digefted  view  of  the  nature  of 
evidence  in  general,  and  of  the  different  proofs  which  are  appli- 
cable to  the  various  controvcrfies  that  may  occur '  in  the  ad- 
miniftration  of  juftice.  Everhardus  has  alfo  given  a  very  extenfive 
and  perfpicuous  view  of  the  different  applications  of  the  general 
piinciples  of  evidence ;  and  although  the  entire  perufal  of  thefe 
works  may  be,  perhaps,  confidered  as  an  appropriation  of  too  large 
a  portion  of  time  to  an  auxiliary  fcienre,  the  occafional  reference 
to  them  will  be  found  materially  to  facilitate  the  expofition  of  many 
important  qucftions  of  daily  occurrence  amongft  ourfelves. 

For  attaining  an  hiftorical  view  of  the  Roman  jurifprudence  in 
its  origin,  its  progefs,  its  principal  inditutions,  and  the  cultivation 
of  it  as  a  fcience  fubfequent  to  its  modern  revival,  the  work  of 
Gravim  may  be  confidently  recommended  as  prefenting  every 
important  information  in  a  fatisfa6lory  and  engaging  manner;  and 
this  (luiiy  will  be  found  not  lefs  valuable  for  its  afliilance  in  the 
illullrations  of  claflical  learning,  than  for  its  CMmefbion  with  the 
fcience  of  jurifprudence.  A  more  fummary,  hut  very  able  and 
elegant  expofition  of  the  fame  fubje<3:  is  contained  in  the  hiftory 
of  Gibbon,  ^The  writings  of  Heineccius  fe^m  adapted  to  a  more 
extended  and  particular  courfe  of  ftudyf  Taylor's  Elements  of 
Civil  Law  are,  perhaps,  more  than  any  other  work  calculated  to 
affift  in  the  expofition  of  the  mutual  relation  of  the  legal  fcience^ 
and  the  general  literature  of  ancient  Rome.  Dr.  £rown*s  Lefturcs  ' 
adopting  the  arrangement  of  Biack/lofie's  Commentaries,  will  in  si 
peculiar  degree  facilitate  a  comparifon  between  the  laws  of 
Rome  and  England.  Hoppertu  de  Arte  Jurisy  may  be  very  ju- 
dicioufly  reforted  to  as  a  ground-work  of  general  jurifprudence, 
with  a  fabric,  the  materials  of  which  are  almoft  entirely  Roman, 
It  is,  however,  in  many  cafes  fubje£l  to  the  obfervation,  that 
the  general  principles  are  rather  adapted  to  the  particular  fyflem, 
where  the  fyftem  fliould  only  have  been  reforted  to  as  illuf- 
rative  of  the  principles.  The  exiftence  of  particular  inftitu- 
tions  feems,  in  many  inftances,  is  to  be  regarded  as  a  (Efficient 
evidence  of  thi^lt  inherent  ncccffity  or  propriety.  My  own  par- 
tiality 


Inirodu£iion*  5 1 

tiality  for  this  fubje^l,  regarded  as  an  auxiliary  fcience,  might 
enable  me  to  ipcreafe  the  catalogue  (a);  but  an  acquaintance  much 
more  extenfive  and  familiar  than  any  which  1  have  had  the  oppor- 
tunity of  acquiring^  would  be  very  infufficient  to  appreciate  and 
pardcularize  the  advantage  which  might  be  derived  from  re* 
forting  with  proper  difcretion  and  moderation  to  the  numerous 
other  jurifls,  whofe  writings  evince  the  degree  of  regard  which 
has  been  paid  to  the  mandate  of  Jtifiimany  ut  rumo  neque  earum  qui 
ts  pr^fenti  juris  peritiam  habenty  tuque  qui  fojiea  fuerint  audeat  commtn* 
tarias  ttfdem  legibus  adneHere. 

In  adverting  to  the  laws  which  have  been  the  fubje£}:  of  the 

preceding  obfervationsy  it  will  be  requifite  (as  indeed  it  is  requifite 

in  CTcry  other  inquiry)  to  have  an  adequate  view  of  the  obje£l,  in* 

tention,  and  bearing  of  any  particular  propofition^    and'  of  th^ 

labje^  with  which  it  is  connefted,  before  an  adequate  judgment 

cin  be  formed*  by  a  mere  perufal  of  the  words*  of  its  juftnefs* 

and  propriety.     This  confideration  occurred  to  me  very  forcibly, 

opon  peruiing  a  triumphant   comparifon  of    the   defcription  of 

liberty  given   by  Sir  William  Blackjlone^  with  that  of  Floreniinus^ 

or  as  it  is  exprefied  with  the  abfurd  definition  in  Jufiinian^s  in* 

ftimtes*  as  being  naturalis  facultas  ejus^  quod  cuiqm  facert  libety  nifiji. 

fuid  vi  out  Jure  prokibetur — a  kind  of  liberty  which  it  is  faid  mult 

exift  even  under  the  greateft  defpotifm — a  flight  attention  would 

however  have  (hewn,  that  the  fubje£is  intended  to  be  defcribed  in  the 

two  places*  and  the  refpe^live  applications  of  the  term  by  which 

they  are  denoted,  are  eflentially  dififerent;  that  the  one  concerns 

the  chara£ler  of  the  relation  exifting  between  the  members  of  a 

oommunity,  and  the  governing  authority  as  being  marked  by  free* 

dom  or  defpotifm^  that  the  other  was  confined  to  the  peculiar  ftate 

of  certain  individuals*  as  contrafted  with  others  in  the  fame  focicty, 

to  the  diftin^on  between  freemen  and  flaves*  and  their  refpe£iive 

attributes  according  to  the  provifions  of  the  law*  to  the  legal  right  of 

.  exercifing  their  own  will*  and  the  legal  obligation  of  obedience  to  the 

will  of  another:  and  that  although  no  country  is  fo  defpotic*  but  that 

a  man  may  do  whatever  is  not  prevented  by  law  or  force*  the  diftri* 

htttion  of  the  inhabitants  of  fome  countries  may  render  it  neceflary 

to  fliew*  that  a  perfon  who  is  by  force  conftrained  in  his  a£tions*  may 

(till  be  free  in  refpe&  to  his  legal  rights  and  charafler.    I  have 

dwelled  nKNre  particularly  upon  this  inftance*  becaufe  I  conceive  that 

even-where  the  definition  of  the  civil  law  has  not  been  the  obje£l  of 

reprehenficHi*    the    application  of   it  has  not  been  unfrequently 

Ibonded  upon  the  fame  miftaken  notion  of  its  objed. 

(«)  Mr.  Bmtler't  H»ra  J&riJk^,  of  the  exiftence  of  which  I  wai  not  appriftd  at  thf 
tiflw  of  committing  this  ictrodu^oa  to  the  prefi»  cannot  be  nftotloiMd  ia  too  favour* 
iMe  terms  •£  recoaoieodation.  « 

da  It 
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It  i«  well  known  that  previous  to  the  revival  of  the  Roman  law, 
as  an  objed  of  general  attention^  the  feudal  fyilem  had  acquired 
a  very  extenfivc  influence  over  the  greater  part  of  Europe^  and  that 
the  fame  caufes  operating  upon  diiFerent  countries,  had  produced  in 
their  legal  inftitutions  a  very  confiderable  (imilitudey  accompunied> 
as  was  natural,  with  feveral  local  peculiarities.  This  fyltembeing 
primarily  referable  to  the  tenure  of  land,  and  only  afiefting 
other  fubje£ls  incidentally,  would  readily  admit  of  a  coalition  with 
the  Roman  law,  as  affording  a  general  expofition  of  the  rights  and 
obligations  of  perfons  refulti^g  from  the  principles  of  natural  rea- 
fon,  and  having  very  little  interference  with  the  eliding  inftitu- 
tions  to  which  it  might  be  attached*  As  a  rule  of  private  life, 
therefore,  it  might  readily  and  in  perfed  conliftency  with  the  in- 
ftitutions  which  already  prevailed  in  different  countries,  be  ad* 
mitted  as  a  ufeful  guide  of  judicial  determination.  The  admi* 
ration  of  its  excellence,  with  refped  to  the  expofition  of  general 
principles,  would  in  many  initances  naturally  lead  to  an  imitation 
of  its  particular  regulations  in  other  refpe£ts,  when  there  was  no 
repugnancy  to  the  municipal  fyftems  previoufly  exifting ;  and  a 
general  partiality  having  been  admitted,  the  fame  fpirit  of  imi- 
tation would  in  many  cafes  lead  to  an  alteration  of  the  ufages 
already  eftablifhed  fo  far  as  it  coold  be  done  confidently  with  the 
favourite  maxims  of  each  particular  community.  The  change 
would  in  fome  inftances  operate  gradually  and  imperceptibly ;  in 
others,  it  would  refult  from  the  immediate  intcrpofition  of  pofitive 
authority }  ibmetimes  it  would  originate  from  a  mere  fondnefs  for 
novelty,  at  other  times  be  di£lated  by  a  genuine  fpirit  of  improve- 
ment. But  under  all  the  various  modifications  in  which  the  new 
fyftem  of  law  was  introduced,  it  would  in  many  refpe£ts  have 
^  afpc£l  eflentially  different  from  that  by  which  it  was  diftin- 
guiflied  in  its  original  and  native  authority.  It  would  no  longer 
form  an  entire  and  independent  fubje£l,  but  would  receive  a  cha- 
rafter  and  impreflion  from  the  adventitious  fyftems,  with  which 
it  was  incorporated  :  the  diftrlbution  of  public  authority,  whether 
legiflative,  executive,  or  judicial,  would  continue  to  be  governed 
by  thfc  prc-<xifting  law  t>f  the  refpeftive  communities,  and  this 
circihnftance  alone  would  form  no  inconCderable  difference  in  the 
refpe£l!ve  fyfttms  of  jurifprudence.  In  many  other  refpefts  the 
jurifprudenceof  ^oi9Kf  was  local  and  peculiar.  Parental  authoritf^ 
in  the  modern  countries  of  Europe^  has  very  different  limitations 
'from  thofe  which  appear  in  the  colleftions  of  Jttfiinian.  The 
doflrine  of  adoption  and  emancipation  is -a  fubjefb  which  has 
not  at  prefent  any  exiftence*  The  vafliilage  of  the  feudal  fyftem^ 
had  but  a  flight  analogy  to  the  fervitude  of  Romt^  The  duties  of 
iVecdmen  and  the  rights  of  patronage,  the  fource  of  fo  many  legal 

regulations  , 
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rcgulsitions,  had  ho  longer  any  exigence.  Many  of  the  principles  of 
the  Roman  law  refpecling  private  tranfa£lions  were  reje£ted  as 
trifling  fubrilties.  On  the  other  hand,  many  regulations  of  a 
pontivc  nature  were  deemed  proper  objefts  of  imitation  \  and  the 
Rsman  law,  in  refpeck  to  contrails,  teilaments,  and  fome  other  ^ 
fabje£ls  of  general  intereft,  has  been  very  extenfively  adopted  ia 
ffioft  of  its  leading  particulars,  and  though  the  imitation  has  in 
every  cafe  been  partial  and  limited,  and  there  has  been  confider* 
able  diver  Sty  in  the  manner  and  degrees  in  which  it  has  been  pur- 
fued,  the  reference  to  a  common  origin,  and  the  ufe  of  fimilar 
terms  has  produced  a  very  confiderable  conformity  between  the 
diHercM  fyftems  in  which  this  principle  has  prevailed.  Through- 
oat  the  greater  part  of  Europe  the  law  of  one  country  may,  in  its 
principal  features,  be  generally  regarded  as  the  law  of  another;  and 
the  juridical  writers  of  different  countries  may  be  regarded  as 
flluftrating  a  common  fcience,  almoft  as  much  as  the  writers  upon 
any  general  fubje£l  of  phyfical  refearch.  It  is  manifeft  that  this 
conformity  between  different  countries,  wherever  it  can  be  attained 
without  prejudice  to  more  important  advantages,  mull  be  attended 
vith  confiderable  convenience,  and  very  much  facilitate  the  culti- 
vation of  a  general  intercourfe. 

At  a  period  fubfeqiicnt  to  the  revival  of  the  RomanXxv  as  a  fubjedl 
of  general  ftudy,  the  purfuits  of  commerce  acquired  a  magnitude 
and  importance  unknown  to  former  ages,  and  contrails  were  in* 
trodttced  with  a  view  to  its  fecurity  and  fiicility  of  which  no  traces 
had  occurred  in  preceding  ages.  The  neceflary  communication 
fttbfiiling  between  the  perfons  engaged  in  traffic  induced  a  fimi- 
larity  of  habit  and  character,  and  an  inftitution  of  common  ufages 
between  the  inhabitants  of  different  nations,  from  which  a  fyftem 
was  gradually  formed,  which  acquired  the  name  of  the  law  and 
cuftoms  of  merchants,  and  which,  fubje£t  to  the  particular  effed 
of  ibme  pofitive  regulations,  acquired  by  a  kind  of  tacit  confent 
an  citenfive  influence  and  authority  in  the  feveral  countries,  which 

were  interefted  in  maintaining  and  extending  the  general  inter- 
courfe. 

To  proceed  to  a  more  particular  application  of  the  general 

principles  already  referred  to,  the  law  of  France  previous  to  the 

revolution  (with  which  thi.'j  publication  is  more  panicularly  con- 

oe^ed)  is  founded  on  a  combination  of  the  Roman  law,  the  feodal 

fyftem,  the  general  Ux  mercatoria^  and  feveral  pofitive  inftitutions 

and  local  cuftoms.    ^The  Roman  law  had  a  very  diflFerent  degree  of 

influence  in  different   parts   of  the  country.     In  the  provinces 

bordering  upon  baly^  which  were^  called  the  Pays  de  droit  tcrit^  it 

iTtt  confidered  as  the  municipal  law  ^  in  the  other  parts  of  France, 
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called  the  Pays  de  eoutumes^ihe,  common  law  was  deemed  to  confHl 
in  certain  ufages  fubfifting  among  themfelves^  and  the  Roman  law 
was  only  regarded  as  written  authority  with  refpeft  to  the  prin- 
ciples of  natural  juftice  ;  but  even  in  thefe  the  application  of  it  was 
very  general  and  extenfivc,  and  it  appears  to  have  been  the  rule 
mod  frequently  applicable  with  refpeft  to  the  ordinary  occur- 
rences of  fociety.     A  great  diverfity  of  cudonis  prevailed  in  the 
diflFerentprovinces  oi  France ^  the  inconveniencesof  which  were  much 
felt  and  complained  of,  and  many  very  able  writers  were  engag- 
ed in  their  illuftration.     Pothier,  among  his  other  public  fervices, 
prcfented  a  very  valuable  expofition  of  the  cuftom  of  Orleans,     In 
many  cafes  where  the  cuftom  of  a  particular  province  was  filent, 
it  was  a  general  principle  to  decide  in  conformity  to  th9  cuftom  of 
Paris :  the  direft  authority  of  which  extended   over    a  part  of 
the  kingdom  nearly  equal  to  that  of  all  the  others  united.  The  term 
coittume  was  applied  not  only  to  the  fubfifting  ufage,  but  to  the 
diftrifl  in  which  it  prevailed.     The  legiflative  power  of  France y 
during  the  later  ages  of  the  monarchy,  was  vefted  in  the  king,  and 
was  exercifed  by  his  ifluing  ordonnances  and  ediAs,  which  only 
differed  from  each  other  by  the  former  commonly  embracing  a  vari- 
ety of  fubjeds,  while  the  latter  were  ufually  confined  to  a  (ingle  ob- 
jeft.    Thefe  a£ks  of  legiflation  were  not  deemed  to  have  acquired 
the  force  of  laws,  until  they  had  been  regiftered  in  the  parliaments, 
and  fometimes  regiftration  having  taken  place  in  one  parliament 
and  not  in  the  other,  the  law  was  obligatory  in  the  firft,  and  in- 
operative in  the  laft.     The  regiftering  an  ordonnance  was  not  an 
aft  refpefting  which  the  parliaments  had,  properly  fpeaking,  any 
difcrctionary  authority ;  btft  their  compliance  with  the  order  of  the 
fovereign  for  this  purpofe  was  frequently  delayed,  and  a  remon- 
ftrance  prefented  fubmitting  it  to  reconfideration.     Thefe  remon- 
ftrances  were,  I  conceive,  never  received  with  very  great  favour,and 
it  is  well  known  that  they  were  the  frequent  occafion  of  violent 
confli&s  between  the  parliaments,  more  efpecially  that  of  Parts^ 
and  the  crown. 

The  adminiftration  of  juftice  refided  in  the  fevcral  parliaments 
and  inferior  jurifdi(£lions  of  the  provinces  and  other  diftrifts  ;  but 
from  the  cafes  which  have  occurred  before  the  parliament  of  Paris 
it  is  evident  that  it  entertained  a  jurifdiftion,  at  leaft  in  feme  cafes, 
upon  fubjeSs  arifing  without  the  limits  of  the  province.  The 
jurifdiftion  of  the  parliaments  was  principally  exercifed  in  appeals 
from  inferior  tribunals,  but  there  were  fome  cafes  in  which  they 
exercifed  original  authority.  In  cafe  of  diflatisfaftion  with  the 
Judgments  of  the  parliament,  an  application  might  be  made  to  the 
c«uncil>  who  had  an  authority  to  refer  the  cafe  to  the  confideration 
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ofadiierent  parEament,  but  not  to  rorerfe  the  judgment  of  their 
ovn  authority.  The  number  of  tribunals  eftablifhed  in  Franct 
for  difiercnt  purpofes,  and  the  number  of  members  of  each  tribunal 
wasTeiy  great.  The  fale  of  judicial  offices  appears  to  have  been 
prtly  prohibited  by  law,  but  it  is  notorious  that  the  pra£lice  of  it 
was  Tcry  prevalent. 

From  the  number  of  judicial  appointments,  and  apparently  from 
the  facility  of  acquiring  them,  it  appears  to  have  been  common  to 
regard  diem  as  a  diredi  objed  of  profeffional  purfuit,  and  to  enter 
npoa  the  adminiftration  of  law  without  any  previous  praAice  of  it 
as  an^dvocate. 

Thefe  fituarions  were  open  to  perfons  at  a  very  early  ftage  o£ 
life.  In  the  £loge  included  in  the  prefent  volume,  mention  is  made 
of  PMir  taking  a  more  a^ive  part  in  the  court  of  which  he  was 
2  member  when  undor  the  age  of  25  years,  (the  common  period 
of  majority  in  France)  than  had  been  ufual  in  the  fame  diftrid. 
In  the  addrefles  which  it  was  the  duty  of  D^AgtuJfcau^  in  his  ca- 
pacity of  Advocate  and  Procureur  General,  to  make  to  the  parlia- 
ment of  Paris,  upon  the  opening  their  feilions,  we  fee  an  afiedation 
of  frivolity  frequently  expatiated  upon,  as  *a  prevalent  foible  incon« 
fiilentwith  a  due  regard  to  the  duties  and  dignitiesof  their  fituadon. 

The  fubje£ls,  of  which  the  law  took  cognizance,  were  more  ex- 
teofive  than  diofe  with  which  we  are  familiar  in  England.  Among 
other  inftances,  what  is  called  queftions  of  (late  were  very  prevalent; 
thefe  confifted  in  fuits  for  eftablilhing  the  relation  of  perfons  as 
members  of  a  family,  without  any  reference  to  rights  of  property 
dependant  upon  fuch  relation,  and  were  always  treated  as  objeAs 
of  very  folemn  and  important  attention.  The  condu£l  of  parties 
in  their  domcilic  relations,  fuch  as  the  making  an  adequate  pro- 
rifion  for  the  adult  members  of  their  family,  feems  alfo  to  have  fal- 
len under  the  direction  of  legal  authority. 

According  to  the  common  adminiftration  of  juftice,  the  com-^ 
j^ainant  prefented  a  memorial  containing  the  grounds  of  his  de- 
mand, with  the  legal  arguments  by  which  it  was  fupported,  and 
making  a  formal  conclufion  in  fome  degree  analagous  to  the  prayer 
of  a  bill  in  Chancery,  dating  the  judgment  which  the  court  was 
defired  to  pronounce ;  and  a  fimilar  memorial  with  the  exception 
of  the  conclufion  was  prefented  on  the  part  of  the  defendant ;  and 
the  merits  of  the  refpe£tive  parties  were  alfo  difcuiTed  by  the  oral 
pleadings  of  the  advocates ;  after  the  difcuffion  of  the  parties  was 
cdnpleat,  the  caf?  was  referred  to  one  of  the  judges,  or,  as  they 
were  called,  counfellors  of  the  court,  to  report  upon.  It  was  the 
duty  of  this  judge,  who,  with  reference  to  the  particular  cafe,  was 
called  the  reporter,  to  ftate  (as  I  conceive,  in  writing)  the  nature 
of  the  demand^  the  fa£ts  admitted  and  difputed^  the  points  of 
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law  ari£ng  out  of  thofe  fafis,  the  evidence  by  which  the  difputed 
fa£ls  were  fupported,  and  the  legal  arguments  adduced  upon 
the  refpe£live  points  \  to  thefe^  as  well  as  I  can  colle£i,  the 
opinion  of  the  reporter  was  fometimes  added  and  fometimes  not^ 
probably  at  his  own  difcretion.  The  report  was  communicated 
to  the  other  members  of  the  court  %  and  the  judgment  was  form* 
ed  upon  a  private  deliberation ;  the  fentence  alone  was  difclofed^ 
the  opinions  of  the  particular  judges  being  given  under  an  obliga- 
tion of  fecrefy.  In  the  parliament  of  Paris,  and  probably  in  the 
other  parliaments,  duties  fimilar  to  thofe  of  the  reporter  devolved 
upon  the  advocate  general;  who  upon  fuch  occafions  aded  as  an 
afreiTor,  and  his  review  of  the  cafe  was,  in  common  with  the  ad- 
vocates for  the  parties,  denoted  by  the  term  plaidoyers,  or  plead- 
ings (/i).  They  were  manifeftly  addrefled  orally  to  the  court>and 
after  ftating  fully  and  dtftin£Uy  the  feveral  points  and  arguments 
which  had  been  relied  upon  by  the  oppofite  parties,  he  fubmitted 
his  own  impreflions  with  refped  to  them,  taking  a  very  compre- 
henfive  view  of  the  feveral  legal  confiderations  which  might  tend 
to  influence  the  determinations,  and  ending  with  a  formal  conclu* 
(ion,  ftating  in  technical  language  the  judgment  which,  according 
to  the  circumftavces,  he  deemed  it  would  be  right  to  pronounce. 

In  this  courfe  of  proceeding,  as  in  all  others,  the  interefts  of 
juftice  might  fufier  from  the  perfonal  carelcflhefs  and  ignoranto 
of  the  officers  into  whofe  hands  they  were  committed ;  but  the 
general  tendency  of  the  proceeding  was  manifeftly-  to  fecure  a 
deliberate  and  adequate  attention  in  the  judge  to  the  arguments 
which  thofe  to  whom  the  interefts  of  the  parties  were  confided 
might  deem  it  material  to  adduce ;  and  the  fudden  momentary 
impreffion,  which  experience  fliews  not  always  to  be  the  leaft  ftrong 
where  it  is  the  moft  erroneous,  would  not  prevent  the  poflible 
advantage  that  might  eventually  refult  from  a  more  deliberate  con- 
federation. To  render  juftice  perfed,  evvry  effort  ihould  be 
made  to  render  it  fatisfa6tory  fo  far  as  that  obje£l  can  be  accom- 
pliflied,  conGftently  with  its  purity  and  accuracy ;  and  nothing  can 
more  effe&ually  promote  the  fatisfadlory  adminiftration  of  juftice 
than  to  convince  the  parties  who  have  an  intereft  in  it  that  thofe 
confiderations  which  to  them  have  appeared  eflential  were  not 
flurred  over  with  indifference  or  inattention  \  that  if  they  were  not 
found  entitled  to  a6ent,  they  at  leaft  were  not  haftily  rejeQed  as 
unworthy  of  examination. 

The  great  purpofes  of  juftice  can  never  be  much  aflifted,  by 
anfwering  a  ferious,  propofition  with  a  contemptuous  ejacula- 
tion. 

{a)  See  the  two  p'tadingi  of  JX'Jffufftw^  fibjoloed  to  the  foUowIot  Tolome. 

Forenfie 
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Forenfic  difcai&ons  appear  to  hare  been  generally  condudeil 
with  a  fpirit  of  fcience ;  and  confiderable  attention  Mras  paid  to  that 
kind  of  eloquence)  which  is  calculated  to  prefent  the  fubftance  of 
the  argument  in  its  mod  attradive  and  convincing  form»  without 
an  unTcafonable  addition  of  ornament  purely  adventitious.  The 
Coufts  CeUires  et  Interejfantes^  form  a  very  engaging  feledlion  «of 
cafes»  which  for  the  moA  part  amufe  the  attention  by  their  intereft 
and  vivacity,  while  they  conduce  to  the  extenfion  of  legal  know- 
ledge by  their  accuracy  and  good  fenfe.  I  am  induced  to  think 
diat  the  adminiftration  of  the  law  was,  notwithftanding  ftrong 
prohibitions  againft  it,  not  unfrequently  expofed  to  the  influence 
of  private  foltcitations.  The  occurrences  dated  in  one  of  the 
pieces  of  MarmonUl.  called,  <<  Tales  of  an  Evening,"  defcribe  the 
felicitation  of  various  parties  to  the  advocate  general  with  refpe£k 
to  his  report  \  and  although  publications  of  this  defcription  may 
not  appear  the  proper  fources  of  information  refpefiing  the  courfe 
of  judicial  pra£^ice,  it  is  obvious  that,  even  in  offering  an  imagi* 
nary  reprefentation,  a  circumftance  would  not  be  alluded  to  as 
matter  of  familiar  occurrence,  for  which  there  was  no  foundatioa 
in  reality.  I  have  alfo  in  works  more  immediately  referable  to 
the  fttbjefl,  met  with  incidental  remarks  upon  the  impropriety 
of  the  pra£lice  \  although  I  cannot  at  prefent  refer  to  particular 
paflages. 

There  appears  alfo  to  have  been  an  undue  interpofition  of  regal 
authority,  in  dire£ling  the  decifions  which  ihould  be  governed 
folely  by  unprejudiced  opinion.  Some  paflages  in  an  eztrad  from 
ordonnances  relative  to  procedure,  made  by  D'^^i^v,  contain  a 
manifeft  reference  to  this  circumftance  as  a  matter  of  ordinary 
occurrence;  and  his  letters  in  his  official  capacity  of  chancellor 
(hew  frequent  inftances  of  dtre£iions  to  the  judges  with  refpeft 
to  the  courfe  of  their  condufi ;  and  othet  inftances  of  reprehend- 
ing the  judgments  which  they  had  given  ;  and  although  the  par- 
ticular cafes,  fo  far  as  I  have  adverted  to  them,  are  compofed  folely 
of  intimations  founded  upon  the  juftice  and  propriety  of  the  fub- 
jeci,  it  is  obvious  that  fuch  an  interpofition  is  open  to  perverfioa 
for  improper  purpofes.  The  pofitive  and  abfolute  controul  which 
the  crown  pofTcfled  over  the  members  of  the  tribunals,  as  well  as 
over  the  other  fubje£is  of  the  country,  by  arbitrary  mandates  of 
hanifhment  anil  imprifonment,  had  neceflarily  a  -tendency  very 
detrimental  to  that  independance  of  judicial  proceeding,  which  is 
one  of  the  moft  eflej^ual  fafeguards  of  right  and  liberty.  In  the 
adminiftration  of  criminal  judicature,  we  find  many  circumftances 
which  have  been  very  properly  the  fubje&  of  reprehenfion,  and 
are  with  great  juftice  contrafted  with  the  fuperior  excellence  of  the 
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^rimiiial  law  of  England  i  the  courfe  of  fecret  exathinationi  the 
application  of  torture  for  the  purpofes  of  extorting  confeffion^  the 
horrid  torments  which  converted  juftice  into  crueltjy  the  involving 
the  members  of  a  family  in  the  guilt  of  a  relative,  not  merely  by 
the  indireA  tSt(k  of  confifcation,  but  by  a  dxred  and  immediate 
fentence,  are  fome  of  the  particulars  with  refped  to  which  the 
inhabitants  of  this  country  enjoy  an  honourable  and  valuable  dif- 
tin£Hon. 

The  writers  of  France  have  certainly  contributed  in  an  eflential 
degree  to  the  general  promotion  of  juridical  fcience  ;  many  of  the 
pofitive  inftitutions  of  the  country  upon  mercantile  fubjefts  con- 
tain a  wifdom  and  equity  that  have  rendered  them  judly  models 
for  imitation,  and  in  many  cafes,  where  they  are  not  founded  folely 
upon  the  dire£t  application  of  authority,  they  may  be  regarded 
as  a  corre£l  and  judicious  expofition  of  general  principles.  Upon 
the  whole,  although  a  mere  fafhion  of  imitating,  without  examina- 
tion,  the  law  of  France  would  be  a  manifeft  abfurdity ;  it  muft  on 
the  other  hand  be  evident,  that  an  attention  to  it  condu£ied  with 
difcretion  ^ill  frequently  afford  extremely  valuable  information  and 
fuggeftions. 

,  In  attempting  to  offer  any  general  obfervations  refpe£ling  the 
jurifprudence  of  our  own  country,  I  very  fenfibly  feel  the  arduous 
nature  of  my  prefent  undertaking ;  but  I  enter  upon  this  fubje£l 
with  the  confidence,  that  however  inadequate  I  may  be  to  do  juf- 
tice to  the  unparalleled  excellencies  of  our  conftitution,  no  perfon 
could  engage  in  fuch  an  inquiry  with  a  firmer  conviflion  of  their 
value  and  extent ;  no  perfon  could  come  to  the  difcuflion  of  the 
fubje£k  with  a  more  fincere  fpirit  of  attachment  to  them^  and  if  I 
venture  to  fuggeft  any  remarks  refpefting  the  inftances,  in  which 
fome  pradlical  improvement  may  be  adopted,  I  flatter  myfelf  it 
will  be  acknowledged  that  thofe  fuggeftions  are  intimately  con- 
ne£ied  with  its  acknowledged  and  exifting  principles,  and  are 
wholly  referable  to  fuch  accidental  circumftances  as  are  the 
natural  effeds  of  a  long  revolution  of  time,  and  a  gradual  altera- 
tion in  the  fituation  of  the  country^  I  hope  it  will  appear 
that  any  flight  acquaintance  which  I  may  have  acquired  with  the 
juridical  fyftcms  of  other  countries  has  confirmed  the  preference 
to  our  own  \  «  they  are  only  my  vifits,  but  this  is  my  home."  The 
fureft  pradical  teft  of  the  excellence  of  a  government  is  the  com- 
parative comfort  which  for  a  fucceffion  of  ages,  and  independently 
of  the  perfonal  qualities  of  perfons  in  authority,  or  other  adventitious 
circumftances,  is  enjoyed  by  the  great  body  of  the  people,  fubjeft 
to  its  controul  and  enjoying  the  benefit  of  its  prote&ion  \  and  the 
application  of  this  teft  will  furely  not  be  attended  with  any  con- 
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fidenble  fificulty.     Although  much  of  the  a8:ual  inpptnefs  of 
each  mdividaal  muft  refult  from  circumftances  peculiar  to  him* 
fdf  pt  is  impoflibk»  where  a  general  cScSt  appears  to  be  produced^ 
to  doubt  the  operation  of  a  general  (^aufe.    The   gradation  of 
fecictj  in  this  country,  to  the  forereign  on  the  throne  from  the 
inmate  of  the  me'aneft  cottage,  with  no  abrupt  and  fenGUe  inter- 
fals,  is  greatly  calculated  to  promote  the  cotnmon  enjoyment  and 
latisfidion,  and  to  render  the  fereral  clafles  of  which  the  com- 
munity is  compofed  mutually  fubfervient  to  the  benefit  of  eack 
odier.    While  the  affluent  receive  the  affiftance  of  the  induftriousy 
the  induilrious  participate  in  the  benefit  of  that  affluence,  which 
gtres  their  exertions  a  proper  direfiion  and   a  fuitable  reward* 
The  general  ftate  of  fociety  prefents  no  obftacle  to  the  well  dired- 
ed  fpirit  of  individual  advancement ;  no  man  looks  at  him  who  is 
next  above  himfelf  as  placed  in  a  fituation  of  inacceffiUe  fuperi- 
ority ;  and  however  powerful  the  operation  of  particular  contin- 
gencies muft  neceffarily  be,  however  numerous  the  failure  of  in- 
dividual exertion,  the  great  fum  of  public  felicity  is  manifeftlf 
much  enlarged  by  the  perception  that  there  are  no  abfolute  innv 
pediments    to  difcourage  the   fpirit  of  exertion,  or  check  the 
progiels  of  improvement.     While   the  greater  and  more  diftin- 
guiihed  inftances  of  advancement  muft  from  their  very  nature  be 
die  portion  of  a  few,  the  pofHbility  of  their  attainment  may  ani- 
mate the  difpofitions  of  all ;  and  while  the  particular  purfuit  h 
often  attended  with  difappointment  in  its  ultimate  objed,  tlie  in- 
termediate progrefs  becomes  a  valuable  acquifition,  and  even  the 
leaft  fuccefsful  competitors  have  an  alrooft  infinite  fuperiority  of 
enjoyment,  over  any  which  could  bepoflibly  attained  in  the  fancied 
ftate  of  general   equality,  or  commonly   expeftpd  in  a  fociety 
where  the  various  ranks  were  diftinguiflied  by  marked  and  diftant 
intervals  of  reparation.    While  that  abfolute  inviolability  is  attached 
to  the  perfon  of  the  fovereign,  which  fliall  protect  the  general  har- 
mony of  the  community  from  being  difturbed  by  the  machinations 
of  fadious  ^mbition,  the  fplendors  of  the  fovereign  are  the  fplendors 
of  the  country,  the  powers  of  the  fovereign  are  the  adive  but  re- 
gulated energies  of  the  country,  their  exercife  (fubjeQ;  to  the  com- 
mon influence  of  human  infirmity)  may  be  often  accompanied 
by  error,  but  the  fituation  of  the  perfonage  in  whom  they  are  in- 
vefted  can  feldom  offer  an  inducement  to  prevert  them  by  defign  ; 
and  while  the  facrednefs  of  his  charader  afibrds  a  fecurity  from 
perfonal  refponfibility,  the  higheft  exertions  of  his  prerogative  are  « 
incompetent  to  prevent  the  refponfibility  of  thofe  who  violate  the 
legal  rights  of  his  meaneft  fubjed.  The  Rations  of  dignity  which 
follow  thofe  Immediately  refulting  from  the  relation  of  kindred 
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to  the  crown,  prefent  to  all  who  are  engaged  in  the. offices  of  re- 
ligion and  juftice  a  pledge  and  reprefentation  of  the  honour  and 
importance  attached  to  their  refpe^^ire  avocations ;  the  numbers  en- 
gaged in  adual  competition  for  thefe  elevated  diftin^iions  are  fmall, 
but  to  manifeft  and  evince  the  propriety  of  fuch  flattering  diftinc- 
tions,  is  an  intereft  which  afie£ls  and  pervades  the  whole.  The 
hereditary  portion  of  the  legiflature,  receiving  frequent  accef&ons  in 
individuals,  diftinguiihed  by  their  valour  or  their  learning,  offers  an 
honourable  motive  to  ufeful  exertion,  and  at  the  fame  time  induces 
a  peculiar  degree  of  intereft  in  fupporting  the  permanence  and  ftabi- 
lity  of  inftitutions  of  general  benefit  to  the  community,  and  oppofes 
a  'ftrong  barrier  againft  the  enterprifes  of  rafli  experiment  The 
other  fource  of  legiflative  authority  has  a  more  immediate  connection 
with  the  general  mafs  of  the  community.  The  fi£lion  that  afcribes, 
contrary  to  all  hiftorical  fad,  the  idea  of  a  perfonal  and  aflual  repre- 
fentation of  each  individual  member  of  the  community  to  this  im- 
portant branch  of  the  conftitution,  has  been  the  fource  of  much  re- 
flexion upon  the  difcrepancy  between  the  a&ual  pra£lice  and  the 
theory,  whicb^  though  merely  a  deduQion  from  it,  is  treated  as  its 
eflence  and  foundation. 

It.  may  readily  be  agreed,  that  if  it  were  propofed  to  frame  a  new 
legiflative  aflembly,  with  authorities  fimilar  to  thofe  of  the  Houfe 
of  Commons,  a  confiderable  variation  from  the  prefent  fyftem  of 
election  might  be  deemed  advifable  |  but  the  exifting  conftitution 
of  the  Houfe  of  Commons  was  not  formed  upon  any  principles 
of  theoretical  invcftigation,  but  refulted  in  a  great  degree  from  fe- 
veral  accidental  circumftances  \  and  I  tlunk  it  is  at  leaft  very  much 
to   be    doubted   whether  it  would    be   attended   witli    any   real 
advantage  to  ajter  a  fabric  which  has  fo  long  been  riveted  and 
cemented  together.     A  mere  change  would  be  naturally  attended 
with  detriment,  and  it  would  be  very  far  from  judicious  to  make 
the  matter  a  fubjedl  of  hazardous  experiment  \  even  thofe  who 
entertain  the  opinion  that  an  a£lual  improvement  might  be  attain- 
ed, may  find  it  not  unimportant  to  confider  whether  the  whole 
advantages  of  the  meafures  v/hich  they  would  wifli  to  adopt  would 
clearly  and  unequivocally  counterbalance  the  probable  mifchiefs 
that  might  accompany  it.     The  fcheme  of  univerfal  fuffrage,  which 
by  many  is  regarded  not  only  as  a  perfefl  theory,  but  as  a  natural 
right  that  cannot  be  withheld  without  oppreflion,  has  never  appear- 
ed to  me  to  be  that  which  would  be  moft  beneficial  in  the  framing 
an  entirely  original  conftitution ;  for  although  it  is  perfedUy  clear 
that  the  rights  and  intercfts  of  every  member  of  fociety  are  equal- 
ly facred,  it  by  no  means  follows,  that  all  the  members  of  fociety 
are  equally  enlightened  in  refpefl  to  the  means  of  fecuiing  and 
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promoting  the  gteeral  advantage  of  the  whole,  that  all  are  actuat- 
ed by  an  equal  intereft  and  regard  for  its  maintenance  and  pre- 
fervation;  the  aAual  experience  of  popular  eledlions  does  not 
erince  that  there  is  the  greateft  concern  for  the  public  interefty 
where  there  is  the  neareft  approach  to  univerfal  fuffirage,  or  that 
dlic  qualities  of  a  ufeful  legiflator  are  identified  with  thofe  of  a 
popular  candidate.    There  is  a  fufficient  univerfality  of  reprefen- 
tation  for  etery  purpofe  of  pra£lical  utility,  when  there  is  a  fuf- 
ficient community  of  intereft  between  the  members  of  the  legifla- 
tuie  and  the  general  body  of  fociety  \  when  the  makers  of  the  law 
ha?e  the  fame  obje6ls  to  promote,  and  the  fame  obligations  to  ful- 
fil, as  the  individuals  mod  remote  from  any  concurrence  in  their 
appointment ;  when  they  are  difcouraged  from  afluming  any  im- 
proper or  dangerous  prerogatives  to  themfelves,  by  the  reflexion 
that  after  a  limited  period  they  are  to  return  to  the  ordinary  mafs 
of  (bciety ;  when  a  public  difcufiion  prevents  the  furreptitious  in- 
troda£lion  of  meafures  hoftile  to  the  general  principles  of  the  con« 
iliturion,  or  the  general  welfare  of  the  public  ;  when  the  perfons 
conilituting  the  legiflative  aflembly  are  colle£ied  from  almoft  all  the 
various  clafies  of  men  which  have  fufficient  elevation  in  fociety  to  ren- 
der them  proper  depofitaries  of  a  fhare  in  the  charge  of  fupporting  the 
common  benefit.    The  permanence  of  one  branch  of  the  legifla- 
turc  and  the  fiu£^uation  of  the  other  are  together  a  great  fecurity 
againft  mutual  encroachments,  on  regularity  and  order  on  the  one 
fide,  or  on  freedom  on  the  other,  in  a&s  which  muft  require  their 
mutual  concurrence.     I  am  far  from  fuppofing  the  exiftence  of  an 
Utopian  ft  ate  of  abfolute  pecfe£tion,  in  which  no  perfonal  con- 
fiderations  interfere  with  the  diflates  of  public  duty  ;  but  with  re- 
'  fpefi  to  praAical  confequences,  there  does  not  appear  to  be  any 
adequate  reafon  for  thinking  that  a  different  plan  of  parliament- 
ary ele£Hon  would  afford  a  greater  fecurity  againft  the  influence 
of  the  common  defe£ks  and  imperfeflions  of  human  nature. 

It  may  here  not  be  irrelevant  incidentally  to  obferve,  that  ob- 
je£ls  of  general  legiflation  have  not  of  late  received  any  very  con- 
iiderable  attention,  and  that  difcuffions  unconne£led  with  any  tem- 
porary political  agitation  for  the  rooft  part  excite  very  little  in- 
texeft.  Thebrge  additions  which  are  annually  made  to  the  ftatute 
book  art  almoft  entirely  referable  to  the  immediate  exigencies  of 
govenmient,  or  to  matters  of  very  limited  concern.  I  am  by  no 
means  difpofed  to  recommend  an  officious  difpoGtion  to  introduce 
changes  in  the  law,  without  adequate  motives  of  apparent  utility; 
but  the  various  alterations  which  rcfult  in  the  application  and 
cSeSi  of  laws  from  the  mere  lapfe  of  time  require  a  correfpon- 
dent  alteration  in  the  laws  themfelves  \  the  various  inconveniences 

which 


6s  IniroduSm* 

which  are  actually  expetienced  in  the  courfe  of  pra£lice  point 
mit  the  neceflity  and  propriety  of  meeting  exifting  evils  with  ade^ 
quate  remedies* 

The  variety  of  detached  and  independent  provifions,  made  with 
leference  to  fimilar  obje£ls,  are  frequently  calculated  to  embarrafs 
and  miflead,  and  manifeft  the  great  advantage  that  would  nfult 
from  a  fyftematic  and  conne£ted  view  of  the  law,  upon  each  par- 
ticular fubjeA  of  material  importance,  and  the  reducing  it  into 
proper  order,  by  fupplying  deficiencies,  and  removing  defefks.  The 
pra£lice  of  making  fucceflive  alterations  upon  the  principle  of  re* 
ference  to  prior  provifions,  frequently  introduces  a  fet  of  amended 
amendments  and  explained  explanations,  of  which  even  the  enume«* 
ration  is  perfe&ly  ludicrous,  and  of  which  the  a&ual  confequepces 
are  often  extremely  inconvenient  \  when,  probably,  the  entire  new 
modelling  i>i  the  whole  would  be  attended  with  fmaller  trouble^ 
than  properly  adapting  the  addition  to  the  pre-exifting  fyftem. 
Sometimes  a  legal  provifion  is  introduced  to  ef{e£luate  a  defirablo 
obje£l,  but  with  refpedl  to  which  the  particular  intereft  of  its  fup-* 
porters  on  the  one  fide  is  only  oppofed  by  a  general  and  contin-* 
gient  intereft,  which  may  happen  to  attach  to  any  individuals  of  the 
community  on  the  other  \  and  it  would  be  a  very  ufeful  though 
certainly  not  a  very  fplendid  application  of  vigilance  and  talent,  to 
prevent  fuch  provifions  being  extended  in  oppofition  to  the  juftice, 
which  may  be  fairly  due  to  thofe  who  may  happen  to  be  eventual- 
ly afie3ed  by  them.  The  compofition  and  expreflion  of  a£ls  of 
parliament  is  a  matter  which  appears  to  be  by  no  means  regarded 
with  an  attention  equal  to  its  importance.  To  take  an  adequate 
and  comprchenfive  view  of  the  fubje£t,  for* which  it  is  intended 
to  provide ;  to  contemplate  the  feveral  efieds  which  it  may  produce 
with  relation  to  the  various  occurrences  that  may  fall  within  its 
operation  ;  to  pay  a  peculiar  regard  to  the  perfpicuity  of  the  Ian-* 
guage  \  to  avoid  the  oppofite  extremes  of  a  vague  generality  and  a 
verbofe  minutenefs  of  detail,  are  obje£is  of  no  light  or  fuperficial 
attainment ;  but  require  extenfive  knowledge  and  underftanding, 
wd  very  deliberate  and  attentive  confideration.  How  far  this 
attention  is  applied,  I  fear  it  would  refie£t  no  peculiar  credit  oit 
Britijb  legiflation  to  inquire.  A  circamftance  which  is  fometimes 
complained  of,  and  I  conceive  with  juftice,  is  the  overloading  an 
a6l  of  parliament,  prepared  upon  due  confideration  by  perfons  who 
have  applied  a  regular  and  conne£ked  attention  to  the  fubjed,  with 
additional  claufes  fuggeftcd  by  others  to  whom  it  is  newly  prefent-* 
ed ;  the  accordance  of  thefe  provifions,  with  the  regular  production 
to  which  they  are  fuperadded,  can  only  be  fecured  by  a  very  cau- 
tious and  judicious  examination;  and  although  I  am  far  from  of^ 
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fering  an  objeAion  to  any  proper  attempts  to  ameliorate  the  pro* 
pofals  which  may  be  offered  for  the  improvement  of  the  law,  I 
think  it  highly  requifite  that  every  interference  for  the  purpofe 
ibould  be  accompanied  with  adequate  circumfpeflion.  It  is  a  cota^ 
xnon  obfervation,  that  members  of  the  legal  profeflion  are  not  in  ge« 
neral  diftinguilhed  for  parliamentary  talent.  Whether  the  habits 
acquired  by  forenfic  difcuffion  are  peculiarly  inconfiftent  with  poli^ 
tical  akercatioQy  I  am  not  prepared  or  at  prefent  concerned  to  ex- 
amincy  but  can  have  no  difficulty  in  affirming,  that  the  profeffional 
gentlemen  who  have  the  honour  of  feats  in  the  .legiilature,  would 
confer  a  very  eztenfive  obligation  on  the  country,  by  applying  ai 
foitable  affiduity  to  the  objeds  that  have  been  juft  referred  to.  It 
isobfervable  that  in  the  expofition  of  a£ls  of  parliament,  the  wifdom 
Qftbe  lepjlature^  or  the  idea  of  the  legiflature,  or  the  intention  of  the 
U^JIaturef  is  fometimes  referred  to  in  a  manner  which  appears  to 
indicate  a  fuppofition,  that  every  fyllable  in  every  a£t  of  parliament 
is  weighed  with  the  moft  fcrupulous  attention  by  a  confiderablc 
portion  of  thofe  invefted  with  legiilative  authority ;  that  all  the 
confequences  and  relations  of  every  provifion  are  fcrutinized  with 
the  greateft  accuracy ;  that  there  is  no  redundancy  of  expreffion^ 
or  miftake  of  legal  inference.  Poffibly  there  may  be  upon  the 
whole  confiderablc  utility  in  the  admiffion  of  this  principle,  with* 
oat  inquiring  too  ftrif^ly  how  far  all  thofe  attributes  which  are 
applied  of  courfe  to  whatever  is  (lamped  with  legiilative  authority 
would  be  afcribed  to  the  materials,  if  tlie  (lamp  were  out  of  the 
queilion ;  but  it  is  clear  that  this  confideration  affi>rds  an  additional 
motive  for  thofe,  who  are  folicjtous  of  promoting  the  excellence 
of  our  judicial  fyftem,  to  exert  their  talents  in  rendering  the  i^St 
as  nearly  as  poffible  conformable  to  the  fuppofition. 

That  portion  of  the  law  of  England  which  is  not  founded  upon 
written  authority  admits  as  extenfively  as  any  fyftem  of  jurifpru- 
dence  that  has  ever  exifted,  the  influence  of  general  principles  of 
juftice  and  propriety.  Thofe  parts  of  the  common  law  which  are 
of  a  pofitive  nature  are  of  courfe  partly  founded  upon  canfes  of  si 
k>cal  and  peculiar  nature,  and  partly  derived  from  the  various 
countries  from  which  the  prefent  inhabitants  derive  their  origin^ 
the  refpe&ve  laws,  like  the  refpeAive  languages,  forming  con- 
fident parts  of  a  general  combination.  Many  (imilarities  are  known 
to  exift  between  the  laws  of  England  and  thofe  of  Germany ^  from 
which  we  in  a  great  meafure  derived  the  model  of  our  moft  valued 
inftitution,  the  trial  by  jury.  I  am  enabled  to  fpeak  with  a  greater 
degree  of  perfonal  knowledge,  of  a  very  great  affinity  fubfifting  in 
many  reipefls  between  the  bws  of  England  and  France*  The  im- 
mediate effe^  of  the  Norman  Conqueft  upon  the  juridical  ftate 

4  of 


A 


^4       '  *     IninduHion^ 

of  England  are  fufiiciently  notorious  ;  and  in  the  exifting  laws  of 
die  refpcAive  countries,  as  they  (lood  previous  to  the  xra  of  the 
late  awful  revolution,  many  traces  ftill  remained  of  the  commott 
origin,  which  could  be  reforted  to  with  mutual  benefit  in  the  in-* 
▼eftigation  of  fubje£ls  which  had  not  acquired  an  adventitious 
chara£ter  from  peculiar  circumftances.  The  cuftom  of  Brittany^ 
as  expounded  by  UArgentri^  is  well  known  to  refieft  conGderable 
light  upon  our  fyftem  of  real  property  (/i).  Much  as  the  intrbduc-' 
tion  of  the  Roman  law  amongft  us  was  oppofed  by  our  anceftort, 
and  much  as  we  are  indebted  to  them  for  the  motives  and  efFcdls 
of  their  refinance,  our  earlieft  writers  derived  their  maxims  of  ra- 
tional jurifprudence  from  this  celebrated  fyftem  \  and  even  with  re- 
ipe£l  to  fome  matters  of  a  more  pofitive  nature,  the  principle  of 
imitation  is  manifeftly  difcemible.  While  mod  of  the  countries 
in  which  the  Roman  law  is  received  with  authority,  and  a£icd  upon 
as  a  part  of  their  own  immediate  conditution,  have  reje£ied  the 
ibrmalities  of  adions,  and  the  feveral  {inGt  and  technical  rules  with 
which  they  were  accompanied,  the  fpirit  of  thofe  formalities  has 
prevailed  in  England  very  extenfively  }  the  allegations  in  the  Roman 
tribunals,  with  its  exceptions  and  replications,  have  a  great  ana- 
logy to  our  fcience  of  fpecial  pleading  in  the  circumftance  of  bring- 
ing the  matter  in  difpute  to  a  precife  and  diftinfb  point  of  affirma- 
tion and  denial ;  although,  with  refpedl  to  verbofity  and  compref- 
fion,  the  two  fydems  are  diflinguiihcd  by  a  (Iriking  contrail  and 
oppofition;  but  in  mod  other  countries,  the  ftatements  of  the 
oppofite  parties  are  entirely  informal,  and  often  leave  the  matter 
in  variance  very  indiftinft  and  unintelligible.  The  neccffity  that 
engagements,  to  acquire  an  obligatory  force,  fliould  either  be 
founded  uppn  an  adequate  confideration,  or  be  marked  by  a  cer- 
tain peculiar  folemnity,  is  common  to  England  and  Rom^  i  the 
effefls  of  a  deed  in  the  one  are  very  fimilar  to  thofe  of  a  ftipula- 
don  in  the  other  ;  and  the  term  nudum  paffum  is  adopted  from  the 
ancient  fyftem  into  the  modem,  to  denote  the  invalidity  of  an  en- 
gagement not  attended  by  either  of  thefe  eifential  requifites }  but 
this  do£^rine  does  not  prevail  in  moft  of  the  modem  fyftems.  The 
fun£lions  of  the  prxtor  in  committing  daufes  to  the  deeifion  of 
judges  appear  to  have  a  refemblance  evidently  more  than  acciden- 
tal to  the  office  of  the  chancellor,  in  ifluing  original  writs  i  the 
jurifdidion  of  the  fame  officer  in  ipitigating  the  ftriAnefs  of  law^ 
is  the  profefied  and  avowed  objefl  of  imitation  in  the  Englj/b  pro- 

(a)  It  Ufoggcfted  to  me  as  thii  il^eet  is  palfiog  the  prefsy  that  there  it  a  valuable  work 
by  Mr.  HouMrd  iUuftritive  of  the  coafofinitj  of  the  Norman  and  EngHJb  law  of  real 
propertj, 
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teedings  in  equity.  T  apprehend  that  the  exceffive  jealoufy  which 
fonncily  prevailed  with  refpcft  to  the  law  in  queftion,  fo  as  to  ren- 
der ercn  the  knowledge  of  it  almoft  a  matter  of  terror,  is  now  pretty 
generally  diflipated ;  but  there  ftill  appears  to  be  a  difinclination 
to  the  ftudy  of  it,  while  at  the  fame  time  many  of  the  par- 
ticular cafes  in  which  it  has  been  reforted  to  for  the  purpofes  of 
iIluftration,are  acknowledged  to  form  fome  of  the  mod  valuable  ma-)* 
terials  of  our  judicial  fyftem.     Perhaps  the  excellent  commentaries 
of  Sir  Wiiiiam  Blackftone  may  not  have  been  wholly  inoperative 
in  continuing  the  former  prejudice ;  for  although  he  very  fufiS- 
cxently  acknowledges  the  general  merits  of  the  Roman  law,  he  fre- 
quently takes  the  opportunity  afforded  by  particular  fubje£ts,  of 
pbcing  in  a  confpicuous  point  of  view  the  fuperiority  of  the  laws 
of  England  *j  a  circumftance  which,  in  referring  to,  I  by  no  means 
offirr  to  cenfure,  for  it  is  clearly  the  attribute  of  a  valuable  mem- 
ber of  fociety  to  render  his  fellow  citizens  duly  fenGble  of  the 
peculiar  advantages  of  the  conftitution  under  which  they  live.     If 
the  defign  of  efie£tuating  this  purpofe  has  been  t^e  caufe  of  ex- 
citing a  lefs  favourable  impreflion  of  a  different  fyftem  than  is  con- 
fonant  to  its  real  excellence,  or  of  repreffing  a  difpoCtion  to  culti- 
vate it  with  an  adequate  attention,  it  is  certain,  as  well  from  the 
example  as  from  the  more  direfl  opinions  of  the  learned  comment 
tator,  that  the  confequence  is  merely  contingent  and  accidental. 
Befide  the  more  general  analogies  which  have  been  above  alluded 
to,  and  befide  the  acknowledged  excellence  of  the  civil  law,  re- 
garded  only  as  acolIeSion  of  written  reafon,  it  muft  be  recollected 
that  certain  courts  in  England^  and  the  ordinary  courts  of  Scotland^ 
acknowledge  the  courfe  of  that  law  as  the  general  bafis  of  theit 
proceedings  ;  and  although  the  difcuflions  in  the  firft  inftance  are 
condufied  by  advocates  particularly  conne£):ed  with  the  courts  re- 
ferred to,  the  inquiry  in  the  laft  refort  admits  the  participation  of 
advocates  and  judges  of  the  Engii/b  law  ;  and  with  refped):  to  cafes 
arifing  in  Scotland,  the  argument  and  decifion  are  for  the  moft  part 
entirely  under  the  management  and  diredion  of  Englijb  lawyers. 
It  would  be  fuperfluous  to  dwell  at  length  upon  the  charafteriftic 
excellencies  which  diftinguifh   the   adminiftration  of  the  law  of 
England,  and  which  have  been  the  fubje£b,of  fuch  juft  and  general 
admiration.  The  appointment  to  judicial  fituations  is  founded  upon 
a  long  experience  in  the  praAice  of  the  law,  upon  a  well  eftablifhed 
reputation  of  learning,  ability,  and  integrity:  the  very  fufpicion  of 
impurity  of  conduct  is  a  fentiment  which  never  enters  for  a  mo- 
ment into   the  moft  heated  imagination ;  the  interference  of  the 
executive  powets  of  the  ftate  is  abfolutely  unknown  ;  all  judicial 
proceedings  are  conduced  with  the  moft  perfcdt  publicity;  and  the 
Vol.  I*  e  general 
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general  mafs  of  the  conimunity  have  an  extenfive  participation  iil 
the  application. of  thofc  laws,  to  the  operation  of  which  all  arc 
equally  fubjeft,  and  the  purity  of  which  every  member  of  fociety 
has  an  equal  intereft  to  preferve }  a  participation  which  is  not  a  fa- 
vourite didindlon  conferred  upon  particular  individuals,  but  an 
honourable  duty,  which  every  perfon  poflcffing  a  very  moderate 
portion  of  real  property  is  in  his  turn  called  upon  gratuitoufly  to 
difcharge,  a  duty  which  in  the  immediate  exercife  of  it  may  flight- 
ly  afFeft  the  convenience  of  the  individual,  but  which  adds  to 
his  general  importance  iii  fociety,  which  enlarges  a  valuable  fartii- 
liarity  with  his  rights  and  obligations,  and  which  is  efFe£tually  com- 
pcnfated  by  the  fecurity  that  he  derives  from  the  exercife  of  a  fimi- 
lar  duty  by  thofe  who  .have  a  common  intereft  with  himfelf  in 
the  fair  and  equal  diftribution  of  juftice.  It  appears  to  me  that 
whatevcrdefefts  may  accompany  the  adminiftration  of  the  law,  they 
refult  either  from  the  natural  infirmities  of  temper  which  are  in- 
feparably  conne£^ed  with  human  nature,  and  which  no  conftitution 
of  government  can  entirely  prevent  the  effefkof,  or  from  circum- 
ftances  that  may  be  obviated  in  a  manner  pcrfedlly  confiftent 
with  the  fpirit  and  principles  of  the  exifting  fyftem.  Whatever 
may  be  the  frame  and  conftitution  of  the  law  itfdf,the  complexioo 
of  it  wUl  in  fome  degree  be  necefiarily  affe£ked  by  the  particular 
habits  and  difpofitions  of  thofe  who  are  intrufted  witli  ^its  expod* 
tion ;  and  of  courfe  will  iludbuate  according  to  the  different 
charaders  of  thofe  on  whom  that  diftinfiion  may  be  fucceffively 
conferred.  To  preferve  a  proper  medium  between  too  rigid  and 
inflexible  an  adherence  to  precedent  and  authority,  too  ftri£t  and 
literal  conftrudtion,  and  too  unlimited  a  discretion,  is  an  objed; 
which  requires  the  moft  accurate  judgment  and  the  moft  aiTiduous 
attention  j  with  whatever  propriety  this  medium  may  commonly 
be  obferved,  there  will  occafionally  be  fome  defle£lion  from  it,  and 
the  deflexions  of  the  fame  individual,  be  the  frequency  of  them 
greater  or  lefs,  will  for  the  moft  part  be  influenced  by  the  general 
bent  of  his  difpoCtion  j  and  fropi  the  inclination  on  the  one  fide 
or  the  other,  a  certain  fafliion  will  arife,  which  cannot  be  wholly 
prevented,  but  whic!h  it  is  dcfirable  as  far  as  poDSble  to  correft. 
The  moft  eflFcftual  means  of  accomplifliing  this  purpofe,will  be  by 
ai»  habitual  confideration  of  the  principles  which  conneft  the  la- 
titude or  ftridnefs  of  judicial  difcrimjnation  with  the  general  inte- 
reft of  the  community.  The  cfiefts  of  requiring  precedents,  of 
adhering  to  precedents,  or  of  deviating  from  precedents,  of  in- 
veftigating  or  foregoing  the  inveftigation  of  principles,  diflFer  ia 
infinite  degrees  according  to  the  infinite  variety  of  fubjefts,  and  no 
rcafoning  can  be  correft  vhiUi  attempts  to  decide  the  fubje£k 
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uurerfally  and  indircriminatdy  by  the  application  of  a  general  rule« 
In  the  abfcnce  of  precedent,  the  recurrence  to  principle  is  a  liberty 
which  is  pretty  commonly  admitted  $  although  to  what  extent  the 
admiiEon  {hall  be  carried  is  a  fubje£l  upon  which  there  is  much  di- 
▼crfity  of  opinion.     Wherever  an  oppofition  to  precedent  is  pro* 
pofed9  the  difcuflion  of  its  propriety  muft  aflume  the  fuppofition 
that  the  precedent  is  contrary- to  principle,  for  otherwife  there  is 
nothing  in  difpute ;  as  if  it  is  contended  that  the  principle  and  the  pie* 
ccdentare  in  unifon,  the  argument  aflumes  a  di£Ferent  fliape  and  turns 
npon  an  entirely  difierent  queilion.     I  conceive  that  nothing  can 
be  more  repugnant  to  a  true  conclufion  upon  this  fubje£i>  than  the 
attempting  to  fix  an  univerfal  rule  as  applicable  promifcuoufly  to 
all  kinds  of  cafes;  and  that  nothing,  on  the  contrary,  can  tend  more 
cflentially  to  the  corred  expofition  of  the  fubje£l,  than  a  due  atteo- ' 
tion  to  the  effeAs  which  would  refult  from  the  adherence  to  an 
erroneous  precedent,  or  fet  of  precedents  on  the  one  hand,  or  a 
deviation  from  them  on  the  other,  and  a  careful  examination  of  the 
preponderance  of  detriment  or  advantage,  as  applied  to  the  different 
2nd  oppofite  fubje£ls  upon  which  the  queftion  may  be  propofed. 
I  have  in  various  inftances,  in  the  following  fheets,  entered  into 
paitjcular  difcuflions  with  reference  to  this  principle,  and  have  upon 
one  occafion  dilated  upon  the  fubje&  with  conCderable  particu- 
larity.  The  leading  points  which  appear  to  me  to  deferve  con* 
fiJeiation  are,  ift.  Whether  the  precedent  is  merely  referable  to 
arbitrary  queftions  of  pofitive  law,  or  a£Fe£is  the  general  princi- 
ples of  right  and  juftice.     2d.  Whether  the  confequences  of  a 
iccurrence  from  precedent  to  principle  'will  have  the  efieA  o£ 
difturbing  property  held  under  a  confidence  of  the  exifting  date 
of  the  law,  or  will  chiefly  have  a  mere  profpe&ive  operation  by 
corre£ling  in*  (uture  what  has  been  erroneous  in  the  paft.    Fully 
agreeing  that  the  general  prefumption  is  in  favour  of  the  reAitude 
and  propriety  of  the  precedent  that  has  been  eftabliOied,  and  that 
it  is  incumbent  upon  thofe  who  afl^ail  it,  to  demonftrate  its  impro- 
priety,  I  conceive  that  the  fpirit  of  adherence  is  often  carried 
too  far,  that  the  admitted  prefumption  is  too  often  refted  upon  as 
anabfblute  conclufion,  and  that  arguments  fubmitted  in  oppofition  to 
it  are  repelled  with  too  frequent  acrimony,  and  without  an  ade- 
quate attention  to  the  feveral  confiderations  which  are  properl]^ 
calculated  to  influence  tlie  decifion.    On  the  other  hand,  trtien 
a  fjnnt  of  reform  happens  to  be  the  prevailing  fentiment,  fufficient 
attention  is  not  always  paid  to  the  propriety  of  retaining  what 
might  have  perhaps  been  otherwife  more  judicioufly  arranged  at 
firft,  but  cannot  now  be  fubverted  .without  inducing  greater  prc« 
jvdice  than  advantage. 
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It  may  have  the  appearance  of  prcfumption  to  advert  to  the  dufy 
of  affording  to  every  advocate  df  every  party  an  equal  and  impar- 
tial attention,  and  of  requiring  equally  from  all  the  fame  refpefl- 
f ul  deference  y  to  allude  to  the  impropriety  of  admitting  an  almoft 
di£latorial  familiarity  from  one,  and  reprefling  another  by  a  man- 
datory authority  or  a  fupercilious  indifference,  whatever  may  be 
the  difference  between  their  refpeftivc  ranks  and  talents ;  or  to 
imagine  the'  poffibility  of  private  intimacy  being  allowed  to   in- 
fluence the  reciprocal  demeanour  of  the  advocate  and  the  judge^ 
I  iirmly  believe  that  all  who  have  occupied  the  higher  ftations  in 
the  adminiilration  of  juftice,  for  a  long  fucceffion  of  years,  would 
juftly  revolt  at  the  fuggeftion  of  having  knowingly  or  intentionally 
afforded  a  fubjcS  for  the  application  of  fuch  refleflions*     That 
iimilar  effe£bs  have  not  bccafionally  refulted  from  inadvertence,  I 
cannot  equally  affirm ;  and  witliout  infinuating  the  flighteft  refer- 
ence to  particular  circumftances  or  perfons,  it  is  difficult  to  be- 
lieve that  the  imputation  of  a  particular  advocate  having  the  ear  of  a 
court,  which  is  not  unfrequently  applied  in  fa£^,  is  always  applied 
without  fouitdation.     The  unfavourable  influence  of  fuch  a  pre- 
ference upon  the  due  admlniftration  of  juftice  muft  be  extremely 
manifeft  \  and  the  duty  of  guarding  with  anxious  folicitude  againft 
its  unconfciou6  and  inadvertent  operation  cannot  too  extendvely 
awaken  the   attention  of  even  thofe  depofitaries  of  public  juftice 
-who  would  have  the  moft  indifputable  right  to  repel  with  indigna- 
tion the  charge  of  intentional  partiality.      The  fame  conflderations 
will  apply  to  giving  a  countenance  in  any  other  manner  to  the 
aiTumption  of  an  undue  fuperiority  by  one  advocate  over  another, 
and  the  encouraging  an  imperious  -and  diftatorial  tone,  with  re- 
fpeft  to  the  difcuffion  of  matters  in  difpute  between  theni.     Al- 
though it  muft  be  allowed  that  any  fuch  confequcnces  will  in  fuperior 
courts  be  in  a  great  degree  prevented  by  the  wifdom  of  the  judge, 
yet  the  thing  fometlmcs  does  exift,  and  when  it  does  it  militates 
ai^alnft  that  equal  and   impartial    diftribution  of   juftice    which 
fliould  be  preferved   with  the  moft  anxious*  circumfpcftion,  not 
only  again  ft  thofe  manifeft  encroachments  which  are  open  to  im- 
mediate obfervation,  but  alfo  ag-ainft  the  more  dangerous  influence 
of  caufes  that  are  only  counteracted  by  vigilant  attention,  and  arc 
not  accomnanied  by  any  intentional  mifconduft. 

There  are  certainly  many  things  incident  to  the  fituation  of  a 
judge  which  have  a  great  tendency  to  fatigue  the  patience  and 
irritate  the  temper  ;  but  in  proportion  to  the  internal  tendency  of 
any  fituation  to  excite  particular  infirmities,  is  the  vigilance  which 
it  is  requifite  to  apply  in  their  correflion ;  the  petulance  and  ill 
tcnipei^  of  a  jud^e  are  not  the  ridiculous  and  infignificant  weak- 
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acfs  of  an  individual,  but  a  trefpafs  on  the  rights  of  flie  public, 
vhich  xnaj  be  attended  with  confequences  of  the  ihoft  exteniive 
and  permanent  nature.  But  whatever  neceflity  there  may  be  for 
coneding  the  cafual  aberrations  ariCng  from  particular  infirmity, 
thefubjeft  acquires  a  great  additional  impartance,  when  a  fimilar 
j(b]tQi\(m  can  he  applied  to  a  prevalent  fyftemj  and  a  conne£ied 
principle.  I  allude  to  the  excei&ve  eagernefs  for  expedition  and 
difpatchi  which  is  often  regarded  as  tlie  hi^heft  mark  of  judicial 
acdicnce,  and  which  is  fometimes  indulged  to  a  degree  that  moit 
^dentially  afie^ls  the  dignity  and  interefts  of  juftice.  No  perfoa 
liasjefs  inclination  than  myfelf  to  commend  a  dilatory  and  trifling 
prolixity  in  the  adminidration  of  the  law,  or  to  withhold  a  proper 
approbation  from  any  arrangements  which  may  promote  its  cele* 
litr,  fo  far  as  that  objc£l  can  be  obtained  confidently  with  the  due 
prefervation  of  its  more  important  advantages^  I  cannot  however 
bat  think  that  a  greater  degree  of  rapidity  than  this  principle  war- 
rants not  only  has  a  frequent  eadftence  in  pradice,  hut  too  gene« 
rallj  attra&s  an  approbation  to  which  it  certainly  is  not  entitled* 
Hiis  courfe  of  procedure  may  increafe  the  advantage  of  the  law 
as  a  trade,  but  can  never  promote  the  honour  of  it  as  a  profeflion, 
or  advance  the  excellence  of  it  as  a  rule  of  condu£2,  or  an  indru« 
fnent  of  juftice.  I  think  I  (hall  not  be  fufpe&ed  of  wifhing  to 
encourage  a  difpoGtion  in  advocates  to  confume  unnecefiarily  and 
therefore  improperly  tlie  time  in  which  the  pubKc  have  fo  exten- 
five  an  intereft,  or  to  claim  a  greater  portion  of  that  time  than  is 
requiGte  for  the  fair  and  adequate  fupport  of  the  interefts  for  which 
they  are  engaged,  and  the  expofitien  oi  the  general  principles  of 
hw  and  juftice  with  which thofe  interefts  are  conne<9:ed  ;  but  par- 
ties  have  a  right  to  claim  the  ferious  and  deliberate  confidcratioa 
of  the  topics  which  it  is  thought  material  and  important  to  pre* 
{entoa  thetr  behal£  No  man  ihould  have  an  opportunity  of 
aiferting  with  truth  that  his  arguments  were  flurred  over  with  hurry 
and  negle&  Hie  earneftnefs  to  fave  a  fmall  portion  of  time 
may,  contrary  to  the  real  demands  of  right  and  juftice,  involve  a 
family  in  ruin ;  an  efied  which  will  moft  frequently  occur  in  cafes 
where  the  mere  amount  of  the  property  in  diipute  is  the  moft 
trifling  and  infignificant. 

As  the  expYeflions  of  a  judge  in  a  particular  cafe  become  after- 
irards  a  rule  of  law,  they  (hould  be  weighed  with  cautious  accu- 
racy and  with  full  confideration  of  all  their  confequences,  fo  as  to 
prerent  the  mifchiefs  that  muft  arife  from  exalting  an  ^nrror  into  a 
principle.  The  ftrongeft  opinions  upon  momentary  impreffion 
are  not  always  found  to  be  the  moft  accurate  upon  deliberate  rc- 
Ic^ons  but  after  the  impreffion  has  been  peremptorily  a£ted  upon^ 
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the  reflefkionmay  come  too  late  to  afford  ah  effectual  remedy  (a). 
The   pleadings    of    UAgueJfeau^  as   Advocate   General,  among 

their  other  excellencies,  contain  a  ftriking  illuftration  of  the  princi- 
ple, which  I  am  endeavouring  to  inculcate ;  it  is  impoflible  to  read 
any  of  thofecompoiitions,  without  perceiving  that  no  argument  which 
had  been  deemed  material  by  the  parties  was  difmiffed  without 
a  deliberate  examination,  or  with  no  other  notice  from  the  advifers 
of  the  court,  than  a  captious  interruption,  or  a  contemptuous  fneer. 
The  feelings  of  perfonal  intereft  might  render  a  party  diflatlsfied 
with  the  reafons  which  were  afligned  for  an  opinion  in  oppofition 
t6  them,  but  he  never  could  complain  that  he  had  not  been  fully 
heard,  or,  that  hjiving  been  heard,  it  was  only  to  be  treated  with  de-^ 
rifion,  acrimony,  or  negle£l;.  The  courfe  of  proceeding  never  pro- 
duced any  of  thofe  fcrambles  for  attention,  which  certainly  are  not 
unknown  in  the  Englijb  tribunals.  Perhaps  it  may  be  thought 
with  truth  that  the  immenfe  quantity  of  bufinefs  which  is  brought 
before  our  courts  would  not  allow  a  perfe^l  imitation  of  that  full 
and  minute  expofition  of  the  arguments  of  the  parties,  which 
appears  in  the  pleadtngs  alluded  to ;  and  the  difference  between 
the  functions  of  an  affeflbr,  who  is  to  elucidate  all  the  points  which 
may  be  material  for  the  confideration  of  the  court,  and  that  of  tho 
judge,  who,  if  any  one  point  is  fufficient  to  warrant  a  decifive 
conclufion  on  either  fide^  may  difpenfe  with  examining  the  others^ 
will  in  many  cafes  render  it  fuperfluous  \  but  the  fpirit  and  tem- 
per of  them  may  be  recommended,  where  the  precife  mode  and 
form  of  their  arrangement  cannot  or  need  not  be  applied.  The 
prevalence  of  that  attachment  to  celerity,  which  may  fometimes 
not  undefervedly  incur  the  charge  of  precipitation,  mull  in  a  great 
meafure  be  afcribed  to  the  vaft  quantity  of  bufmefs  which  a  very 
fmall  number  of  perfons  is  appointed  to  difcharge,  and  which 
abfolutely  demands  that  every  regard  (hould  be  paid  to  expeditionj 
which  is  not  attended  with  the  prejudice  of  juftice. 

When  an  argument  is  condufted  by  the  advocates  engaged  in  \t 
upon  certain  principles,  I  think  it  is  very  feldom  beneficial  for  the 
court  to  ground  its  determination  upon  fome  detached  confideration 
kept  in  refervje  by  themfelves,  and  which  would  perhaps  have  ad- 
initted  of  explanation  or  corredlion,  and  even  upon  due  attention 

(«)  I  coneeiT^  that  tbe  publication  of  N\ji  Prius  determinations  and  the  admiiCon^ 
•f  ihem  AS  legal  aurhotities,  m»y  be  attended  with  conHderable  detriment,  unle(t 
the  uiTc  of  tbem  la  legarded  only  as  evidence  of  tbe  fattlilUr  couiTe  of  prafiice,  or  as  illuf* 
tra<ivcof  tbe  priocipies  of  KCurate  reafoning  ;  to-confider  them  as  binding,  in  oppofitioa 
to  whar^  o^on  ioveitigatioOy  may  appear  to  be  the  true  legal  conclufion  \iponany  fubjcQj^ 
vrould  be  giving  them  a  llation  to  which  they  hafp  no  picteu&ons  on  the  ground  ot 
utility.    . 
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maj  hxfc  been  declined  by  the  council  as  Irrelevant  to  the  real 
qucdion  in  difpute.  The  fair  and  corred  courfe,  when  obferva- 
dons  occur  as  material,  which  have  not  been  adduced  in  argument, 
is  to  fuggeft  them  to  the  attention  of  the  counfclj  and  to  allow 
them  to  receive  a  full  and  unprejudiced  difcufllon. 

Wherever  the  nature  of  the  fubjcft  will  admit  the  fa£is  to  be 
afcertained/  and  the  law  rcfulting  from  them  to  be  referved  "for 
more  ferious  conGderation,  it  is  extremely  deGrable  that  the  judge 
(hould  not  ftop  the  courfe  of  proceeding  in  a  trial,  on  account  of 
his  own  impreflions  of  the  law,  (ince  if  he  commit  an  error  in 
admitting  the  inveftigation  of  the  fa£t$  to  proceed,  the  only  injury 
which  can  arife,  is  an  unnecefTary  confuroption  of  time  ;  whereas^ 
if  he  erroneoufly  intercept  the  courfe  of  inquiry,  he  occaGons  an 
onneccilary,  and  frequently  a  very  detrimental  ezpence  and  delay 
in  the  renewal  of  an  examination,  whiclvmight  have  been  perfe£ted 
vithout  prejudice  in  the  Grft  inftance.  Every  court  (hould  always 
ftudy  to  promote  fuch'an  arrangement,  as  will  have  the  eiFe£l,  if 
their  own  origmal  fentiments  (hould  be  wrong,  of  admitting  the 
confequences  of  them  to  be  reAiGed  with  the  greateft  facility. 

The.  law  has  In  moft  cafes  afforded  the  parties  engaged  in  liti«» 
gation,  an  opportunity  of  a  folemn  and  full  difcuflion  of  any  legal 
queftions,  connefked  with,  or  affefting   tlie  matter  in   difpute* 
The  general  difpoGtion  of  the  judges  to  allow  fuch  difcuilionsy 
whenever  the  legal  advifers  of  the  parties  are  of  opinion  that  there 
is  a  proper  ground  for  it,  has  very  much  brought  into  difufe  the 
proceeding  by  which  the  fame  efFef^  Is  in  the  power  of  the  parties 
diemfelves,  and  a  bill  of  exceptions  is  fo  little  in  ufe,  that  although 
it  is  avowedly  no  mark  of  difrcfpeft  to  the  judge,  whofe  opinion  it 
fnbjc£ls  to  further  inquiry ;  it  is,  when  reforted  to,  almoil  always 
accompanied  by  an  apology.     Sometimes,  however,  judges  decline 
allowing  the  refervation  of  a  cafe  upon  points  which  counfel,  after 
deliberate  conGderation,  ^  conceive  to  be  material ;  and  upon  apply- 
ing for  a  new  trial,  the  report,  from  the  hurry  and  confuGon  which 
frequently  acqompany  a  trial  at  Nift  Prius^  docs  not  always  fully 
enable  the  party  to  obtain  the  advantage  which  he  would  have 
had,  upon  the  more  formal  mode  of  taking  his  objeflion;  and  even 
the  difcufilon  in  the  fuperior  courts  is  now  and  tlien  condu£led 
more  fummarily  and   with  lefs   attention   than  it  would  be,  if 
(ubjed  to  further  reviCon,     The  expcnce  of  a  bill  of  exceptions 
is  fometimes  obje£ted  to,  but  I  much  doubt  whether  it  is  not 
commonly  exceeded  by  that  of  a  fecond  trial  at  the  afTizes.     The 
principal  defef);  in  taking  this  courfe  is  that  it*  can  only  be  rendered 
available  upon  a  writ  of  error,  and  I  conceive  that  a  conGderable 
improvement   might  be   introduced  by  admitting   a  note  of  an 
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objeSipn  to  be  tendered  at  the  trial,  with  liberty « to  turn  it  kitb  X 
bill  of  exceptions,  in  cafe  of  an  adverfe  deciGon. 

It  has  fometimcs  been  regretted  by  the  court  of  King's  Bench, 
that  juftices  in  quarter  fcffions,  who  exercife  an  cxtenfive  though 
not  a  very  confpicuous  authority,  fliould  not  be  under  a  legal  obli- 
gation to  fubmit  their  opinions  to  reconfideration ;  hut  Lord  Kinyon^ 
recently  before  his  death,  rather  intimated  a  difapprobation  of  the 
facility,  with  which  fuch  revifion  was  allowed,  and  expreffed  a  wifh 
that  juftices  would  not  fuffer  cafes  to  be  referved,  except  where 
they  entertained  a  doubt  upon  the  point  which  they  decided.  I 
have  had  an  opportunity  of  feeing  this  opinion  very  extenfively 
a£bed  upon,  and  cannot  but  think  that  the  magiftrates  would 
dft  at  leaft  as  judicioufly,  in  prefuming  that  perfons  of  profcf-r 
.iional  knbwledge  and  experience  would  not  require  fuch  revi(ioi\ 
without  an  adequate  motive,  than  in*  taking  for  granted  the 
dbfolute  infallibility  of  judgments  pronounced  upon  the  impref- 
fion  of  the  moment,  in  courts  where  legal  fcience  is  certajnly 
only  an  accidental  quality,  and  where  the  determination  often  de-* 
pends  not  fo  much  upon  the  fuperior  reafon  of  the  cafe,  as  upon  the 
fuperior  adroitncfs  of  the  advocate  engaged  in  it.  The  greatelt 
degree  of  confidence  is  not  an  infallible  criterion  of  the  greatefl: 
degree  of  accuracy ;  and  in  praflice  I  have  commonly  found 
the  grcateft  readinefs  in  admitting  a  revifal  of  their  opinion,  in 
thofe  who  were  poffcffed  of  the  greateft  reflitude  of  judgment; 
and  I  may  add,  that  I  have  fcldom  feen  that  facility  abufed  by  im-* 
proper  Applications.  In  this  reference,  as  well  as  in  many  others 
in  the  following  pages,  to  courts  of  quarter  feffions,  I  am  influ- 
enced not  fo  much  by  any  conGderable  importance  in  the  imme- 
diate fubjeS  as  by  a  refleftion  upon  the  cxtenfive  principles  whicl^ 
ought  to  a£^uate  the  adminiftrationof  juftice  in  all  its  ramifications^ 
and  the  deviations  from  which  are  beft  illuftratcd  by  inftances  pro- 
duced from  fourccs,  in  their  nature  more  peculiarly  fubjecl  to  them. 

It  is  certain  that  the  great  principle  of  Magna  Charta,  nulli  ne^ 

gahimus^  nulli  vendemus  jiijlitiam^  is  too  often,  fruftrated,  in  confe- 

quence  of  the  expence,  at  which  alone  the  claims  of  juftice  can 

be  attained,  and  that  the  maxim,  that  the  law  is  equally  open  to  the 

rich  and  the  poor,  will  too  frequently  admit  the  reply  given  by 

Mr.  Horne  Toohe  to  Lord  Kcnyofiy  that  **  fo  is  the  London  tavern  j'* 

the  obtaining  a  verdift  for  a  debt  of  forty  (hillings  is  often  atr 

tended  with  an  expence  of  more  than  forty  pounds,  when  poflibly 

the  only  fruit  of  it  will  be,  the  imprifonment  of  the  defendant's 

pcrfon  ;  fo  that,  according  to  common  prudence,  it  will  be  generally 

more  advifeable  to  forego  a  juft  claim,  or  to  fubmit  to  an  improper 

demand  for  a  moderate  amount,  than  to  agitate  the  queftion  in  a 

judicial  conteft.     A  notion  is  fometimcs  entertained  that  it  is  de« 

firable 
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finUe  to  render  the  law  ezpenfive  and  inaccelTiLle  In  order  to 
prerent  and  reprefs  the  fpirit  of  litigation ;  this  is  merely  an  in^ 
ftance  of  the  common  error  of  arguing  againft  the  ufe  of  anj 
fubjed»  from  the  abufe  by  which  it  may  be  perverted ;  and  the 
argument^  if  true  in  principle,  would  go  the  kngth  of  excluding 
the  interference  of  the  law  altogether.  I  agree  that  it  is  defirable 
to  difcourage  a  wanton  and  vexatious  habit  of  litigation  as  exten- 
iiTcIy  as  a  due  and  proper  attention  to  the  eficftual  prefervatibn 
of  right  and  juftice  w'dl  admit,  but  further  than  that  it  is  impoflible 
to  proceed  without  inducing  the  confequence  that  has  been  men- 
tioned ;  and  any  arrangement  which  may  prevent  the  failure  oC 
juftice  from  an  apprehenfion  of  ezpence,  muft  in  its  general  cSkSt 
be  a  deiirabie  obje£^,  ^ 

In  almoft  every  country  there  is  a  provifion  for  allotting 
caufes  to  difierent  tribunals  of  greater  or  inferior  dignity,  ac- 
cording to  their  relative  value  pr  importance ;  the  attention  of 
die  higher  courts  being  confined  to  fubje^s  which  have  a  cer« 
tain  degree  of  magnitude. .  To  advert  to  countries,  the  lawa  of 
\rhich  have  a  connection  with,  or  relation  to,,  thofe  of  our  own  y 
in  Inland  there  is  a  procefs  called  civil  bill,  for  recovering  in  a 
fummary  manner,  before  barrifters  appointed  with  a  falary  for  every 
county,  all  debts  under  the  value  of  2o/. :  in  Scotland^  the  (heriff^ 
who  is  always  an  advocate,  is  a  judicial  officer  with  a  permanent 
appointment,  and  has  cognizance  of  civil  caufes  to  a  confiderable 
amount :  in  ^merica^  debts  under  the  amount  of  ten  pounds  are 
recoverable  before  juftices  of  peace. 

In  mod  corporate  towns  in  England^  civil  juftice  is  adminiftered 
at  a  comparatively  inconfiderable  expence ;  and  nothing  can  be 
more  clear  than  that  the  fame  tScQ.  might  be  generally  and  efiec- 
tually  obtained,  with  very  great  facility,  in  refpe£l  to  the  country 
at  large,  in  perfedi  conformity  to  the  exifting  laws  and  conftitu«> 
tion,  by  merely  correcting  the  effeAs  that  have  refulted  from 
the  long  efflux  of  time  Gnce  tlie  prefent  diftribution  of  legal  autho- 
rity was  eftabliflied,  by  giving  to  the  county  court,  diredly  and 
immediately,  that  jurifdi^ion  vhich  it  already  pofiefles  derivatively 
by  a  writ  of  juftices,  by  rendering  its  procefs  efie&ive  in  att^iching 
to  it  the  general  incidents  of  a  court  of  record }  and  fubftituting 
for  the  aflfiftance  of  the  perfon  who  may  happen  to  have  the  ap'^ 
pointment  of  under  iherifF,  the  regular  attendance  of  a  profeffional 
judge  fele&ed  by  the  crown.  One  of  the  great  elFeCts  of  fucb  a 
legalation  would  be,  affording  an  opportunity  to  the  judges  of  the 
fuperior  courts  to  apply  a  larger  portion  of  time  to  the  more  im« 
poitant  cafes  to  which  their  inquiries  would  be  confined,  than  can 
at  prefent  be  allowed^  amidft  the  multiplicity  of  bulinefs,  from  a 

great 
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great  portion  of  which  they  might  be  rcHcvcd  without  the  flightcft 
detriment  to  the  public. 

To  ah]tGt  to  any  fuch  arrangements  on  the  broad  ground  of 
difcouraging  innovation,  would  be  completely  ridiculous,  provided 
the  meafure  upon  fair  examination  (hould  be  found  to  have  the 
profpeQ:  of  real  utility.  It  has  long  (ince  been  obferved  by  one 
of  the  moft  enlightened  of  mankind,  that  the  greatefl  innovator  is 
time.  Refufing  to  adspt  a  change  of  condu£t  to  a  change  of  cir- 
cumftances,  is  as  little  confiftent  with  wifdom,  as  offering  to  con- 
tinue for  the  man  the  meafure  of  habiliments  which  was  fuited  to 
the  boy. 

Gmfiderations  of  oeconomy  are  (lill  lefs  calculated  to  interfere 
In  the  fcale  of  reafon  with  the  admiflion  of  fuch  regulations,  as 
.  vpon  a  fair  and  correA  inquiry  might  appear  to  be  ufeful  and 
judicious.    'CEconomy  and  prudence  do  not  depend  upon  merely 
counting  the  fum  of  money  which  is  appropriated  to  any  beneficial 
purpofe^  but  upon  proportioning  the  amount  of  the  expence  to  the 
iralue  of  the  obje£l ;  the  refufing  to  incur  a  fmall  expence  for  the 
purpofe  of  obtaining  a  great  advantage  is  not  frugality,  but  im-> 
beciUty.    There  can  be  no  doubt  but  that  the  real  advantage  of 
juftice  will  be  promoted,  by  ading  with  a  fpirit  of  liberality  to 
thofe  intrufted  with  the  adminiftration  of  it,  and  that  a  due  and 
Adequate  encouragement  to  ufeful  fervices  is  more  than  compen- 
fated  by  its  natural  effedis.     But  to  fpeak  of  reftraints  of  oeconomy 
Upon  the  prefent  fubje£l;,  would  be  quite  abfurd.     The  public 
have  an  important  intereft  in  the  eafy  acquifition  of  juftice:  the 
perfons  adlually  engaged  in  litigation  are  comparatively  few  \  but  no 
one  can  tell  that  he  is  not  the  man,  on  whom  the  lot  may  fall  to 
be  placed  in  the  alternative  of  lofing  an  a£lual  right,  or  fubmitting 
to  a  wrongful  claim  on  the  one  hand,  or  of  incurring  a  difpropor- 
tionate  expence  on  the  other.     Confidering  the  charges  which  at- 
tend the  adminiftration  of  juftice,  as  a  matter  of  public  concern^ 
without  makings  the  diftin^ion  whether  they  are  fuftained  by  a 
general  fund,  or  by  ^e  particular  individuals  who  may  have  oc- 
cafion  to  claim  the  protection  of  the  law ;  the  debtor  and  creditor 
account  would  prefent  a  faving,  by  making  fuch  a  general  provifion 
as  would  diminiih  the  aggregate  charge  of  individual  expence ;  and 
the  amount  of  that  faving  produced  by  the  alterations  alluded  to 
would  be  almoft  incalculable  ;  and  to  the  advantage  of  a  faving  in 
expence,  that  of  preventing  the  frequent  failure  of  juftice  would 
be  a  moft  important  addition.     When  we  advert  to  the  a£lual 
amount,  which  would  be  requifite  for  the  various  purpofes  that  have 
been  alluded  to,  we  Qiall  eafily  be  convinced  that  the  mere  intereft 
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fer  a  fingle  year  of  a  fum  which  is  *  often  without  emotion  raifed 
in  the  temporary  exigencies  of  the  ftate  of  war,  would  be  more  than 
adequate  to  eftabli(h  a  permanent  fund^  fufficient  for  completely 
meetmg  every  expence  that  can  be  incurred  by  improving  and 
amdionitingthe  fyftem  of  the  law,  for  providing  with  the  greateft 
liberality  for  thofc  who  may  be  engaged  in  its  adminiftration,  and 
compeniating  the  lofles  which  might  be  occa&oned  by  the  altera- 
tioni  and  confcquently  that  an  annual  charge  equal  to  the  annual 
inteitft  of  that  fum  would  be  attended  with  the  fame  eSe£l.  If 
the  prefliire  of  war  is  an  acute  difeafc  which  requires  a  ftrong  and 
inftantaneons  remedy,  the  eflefiual  and  eafy  acquifition  of  juftice 
is  a  part  of  the  daily  food  which  contributes  to  onr  afiivity  and 
comfort. 

With  refpefl  to  the  ftudy  of  the  law  of  England^  although  a 
£beral  courfe  of  education  has  been  generally  recommended  and 
atenfively  followed  by  its  profeflbrs;  it  certainly  cannot  be  pretended 
that  it  has  been  immediately  condudled  upon  the  principle  of  conG- 
dering  it  in  itfelf  as  a  liberal  and  general  fcience,  until  the  recent 
en  of  the  publication  of  Blackfloni%  Commentaries;  a  work  allowed 
}>y  general  aflent  to  afford  a  more  beautiful  fpecimen  of  elegant 
literature  than  has  in  any  other  inftance  been  applied  to  a  profei&onal 
fubjcd,  which  has  greatly  facilitated  the  acquifition  of  juridical 
Imovledge,  while  it  has  improved  the  judgment  of  mature  expe- 
rience, and  given  a  convincing  proof  to  the  cultivators  of  general 
literature^  that  if  the  fcience  of  En^Jh  law  has  not  been  often  pre- 
fented  in   an  elegant  form,  the  defedi  has  not  been  occafioned  by 
the  nature  of  the  fubje£b*    It  is  to  be  regretted  that  feveral  other 
produdions  which,  without  affe£^ing  to  challenge  a  competition 
with  the  admirable  cpmpofition  already  mentioned,  are  very  exten- 
firely  calculated  to  promote  the    fame  defirable  purpofes,  ,have 
not  met  with  a  reception  proportionate*  to  their  merit  and  import- 
ance }  the  works  which  more  particularly  call  for  this  obfervation, 
are  the  Lectures  of  Mr.  Sullivan  and  Mr.  Woaddefon^  the  Hiftory 
of  the  Law,  by  Mr.  Reeves^  and  the  pleafing  Dialogues  oi  Euncmus^ 
ivhich  relate  to  the  fubjef^  of  the  law  confidered  on  an  extenfive 
fcale;to  which,  with  reference  to  a  particular  topic,  may  be  added, 
the  Confiderations  on  the  Law  of  Forfeiture,  by  Mr.  Torke.  It  feems 
to  be  very  much  taken  for  granted  that  all  elementary  knowledge 
90t  derived  from  Blackftone  is  fuperfiuous,  and  that  after  drawing 
ftom  this  rich  fountain,  any  recourfc  to  inferior  fources  would  be 
aknoft  detrimental  •,  but  whoever  feels  a  difpofition  to  avail  himfelf 
of  the  example  of  Sir  WilUatn  Blackftone,  as  weU  as  of  the  fruits  of 

bit  tajcnu  and  application,  wHl,  to  an  afliduous  cultivation  of  the  le- 
gal 
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gal  authorities  of  his  own  country,  add  a  confiderable  attentkm 
to  the  culture  and  illuftratlons  of  the  more  general  principles 
with  which  the  kgai  authorities  of  every  country  are  intimately 
connected. 

It  is  fometimes  mentioned,  as  a  matter  of  preference  to  the  fci- 
cnce  of  EngU/b  law,  that  its  authorities  are  not  derived  from  the 
fpeculations  of  writers  in  the  clofets  upon  theoretical  fuppofitions, 
but  froiA  the  decifions  of  the  bench  upon  afkual  fubjei^s  of  liti- 
gation between  confli^ing  parties.  I  am  perfefily  ready  to  ac- 
cede to  the  correQnefs  of  the  principle  upon  which  this  preference 
is  founded,  and  upon  the  abftraA  queftion  between  adopting  in 
pra£lice  the  previous  determination  of  a  judicial  tribunal  upon  the 
immediate  propofition  on  the  one  hand,  or  the  private  fentiments 
of  a  -juridical  writer  on  the  other,  (the  adequacy  of  talents  being  re- 
garded as  equals)  I  think  there  can  be  no  rational  ground  of  difpute  ; 
fince  the  very  important  purpofes  of  legal  certainty  arc  greatly  pro- 
moted, by  giving  to  the  former  a  kind  of  legiflative  authority,  which 
fhall  not  require  any  argument  or  ratiocination,  in  their  fupport,  but 
ihall  only  be  fubjed  to  correction  when  acknowledged  upon  due  con- 
fideration  to  be  founded  upon  erroneous  principles.  But  I  think  the 
preference  is  carried  too  far,  when  it  indicates  a  fpirit  of  exclufionj^ 
(ince  in  point  of  reafoning  the  dedu£lionsof  the  writer  (the  fame  fup* 
pofition  being  always  aflumed)  will  be  of  equal  accuracy  with  thofe 
«f  the  court  \  and  although  the  fuperiority  in  cafe  of  confli£l  may 
be  juftly  attributed  to  the  latter,  material  advantage  may  in  other 
cafes  be  derived  from  the  concurrence  and  affidance  of  the  former^ 
who  does  not  require  an  implicit  and  fubmiflive  acquiefcence  in  his 
authority,  but  only  folicits  a  fair  and  candid  examination  of  his  rea- 
i^ons,  and  in  fome  cafes  the  balance  inrefpedl  of  accuracy  may  na- 
turally incline  in  favour  of  the  writer  whofe  conclufions  are  found- 
ed upon  the  deliberate  contemplation  of  an  entire  fubje£l  with  all 
its  bearings  and  relations,  rather  than  of  the  judge,  whofe  'deci-^ 
fions  may  refult  from  the  inftantaneous  and  partial  view  of  it  in  a 
particular  afpeft,  prefented  by  the  fkilful  advocate  for  a  different 
purpofefrom  that  of  eftabli(hing  the  carctOi  and  perfed  expofition 
of  the  difputcd  propofition. 

That  part  of  the  law  which  depend^  moft  upon  univerfal  prin- 
ciples and  is  of  the  mod  extenfive  ufe  and  application,  the  doSrine 
of  perfonal  contrafts,  has,  imtil  a  recent  period,  received  a  very  fub- 
ordinate  (hare  of  attention  from  juridical  writers.  The  writers 
of  the  treaties  which  have  contributed  to  introduce  a  different 
fydem,  are  yet  for  the  mod  part  at  no  advanced  period  of  life* 
The  examples  which  they  have  afforded  of  rational  invedigatioa 
and  of  recurrence  to  the  arguments  and  illudrations  of  foreign 

writersj^ 


^rtiters,  may  greatly  contribute- to  the  advancement  of  ourjurif- 
prudence,  by,  promoting  a  courfc  of  inquiry  which  will  allow  to 
precedents  their  proper  value  and  cSiGtf  without  abfolutely  re* 
quiring  their  afliftance  or  implicitly  and  indifcriminately  relying 
upon  their  authority* 

The  law  of  Ireland  is  fo  entirely  founded  upon  the  law  of 
England,  that,  fubje£l  10  a  few  local  peculiarities,  it  may  be  re- 
garded as  the  fame.  So  far  as  I  can  fpeak  from  general  informa- 
tion feveral  legiilative  regulations  have  been  made  in  that  country^ 
which  may  be  deGrable  obje£is  of  imitation.  The  publiflied  ac- 
counts of  decifions  in  the  Iri^  courts  are  not  very  numerous  or 
important.  The  relations  of  particular  proceedings  which  fome-^ 
times  appear  in  the  daily  publications  evince  that  more  general 
cultivation  is  there  applied  to  forenfic  eloquence,  thaa  can  be 
aflerted  of  the  tribunals  of  our  own  country. 

Nearly   fimilar  obfervations   may  be   applied  to   the  law  of 
America.     The  authorities  of  the  EngUJb  law  are  received  there 
Mrith  great  deference,  and  all  the  profeffional  publications  which 
appear  in  England  are  in  very  confiderable  requeft.    Some  va- 
luable  reports   have  been  publiflied,  which  indicate  ft   fcientific 
and  enlightened  inveftigation  of  juridical  queftionSi  and  which  tlie 
lawyers  of  the  parent  country  need  not  feel  a  difgrace  in  reforting 
to  for  afliftance.     While  the  difcuflions  of  the  American  courts 
are  conduced   with   reference   to   the  juridical  proceedings  in 
England,  it  is  obvious  that  the  difcuflions  in  the  Englijh  courts 
may  receive  a  valuable  illuftration  from  cafes  in  which  fimilar 
qaeftions  have  been  agitated  with  competent  ability  and  with  fuU 
and  adequate  attention  in  America,  flncc  where  the  principles  are  the 
fame,  the  confequences  refulting  from  a  proper  dedu£^ion  will  of 
courfe  be  (imtlar.    There  are  alfo  fome  judicious  regulations  efta^- 
bliflied  by  legtflative  authority,  amongft  which  may  be  mentioned  the 
power  of  courts  of  law  to  fubmit  the  examination  of  matters  of 
account  to  referees  without  requiring  the  afient  of  the  parries. 

In  America  the  perfons  entrufted  with  the  adminiftrarion  of 
juftice,  are  competent  to  the  functions  of  legiflation  \  this  in  England 
is  only  admitted  in  fo  limited  a  degree,  that  the  efie£ts  of  the  com- 
bination can  very  fddom  be  detrimental,  and  may  frequently  b^ 
very  beneficial  \  and  I  conceive  that  the  general  purity  of  juftice 
is  very  much  promoted,  by  precluding  the .  miniftets  of  it  £rom 
diverting  their  attention  from  their  appropriate  fun£lions,  in  order 
to  become  diftinguiflied  in  the  contefts  of  party. 
.  ^e  general  legiflative  proviiions  of  England  and  Scotland  have, 
£nce  the  union,  been  very  much  the  fame,  ^nd  the  leading  principles 
of  the  )fettdal  laW}  which  are  the  foundation  of  many  of  the  inftitu- 
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tionsof  the  former»  and  ftill  prevail  in  undimihiflied  vigour  in  tbe 
latter.     But>  generally  fpeaking^  the  two  fyftems  are  entirely  fepa- 
rate  and  diilind  \  and  the  law  of  Scotland  has  at  leaft  an  equal  affinitf 
to  the  law  oiFrancCf  as  to  that  of  England.  The  Roman  law  has  there 
been  as  exteniively  the  model  of  imitation  as  in  moft  of  the  countries 
on  the  Continent f  and  the  juridical  difcuilions  appear  to  be  condu£ied 
upon  thofe  philofophical  principles  of  general  reafoning,  which  are 
beft  calculated  to  lead  to  accurate  conclufions.'  The  criminal  jurif- 
prudence  (eems  to  have  a  vague  and  arbitrary  charader,  which  .in 
many  cafes  renders  it  inferior  to  the  more  certain  jurifprudence  of 
England^  and,  as  far  as  can  be  judged  from  a  flight  knowledge  of  its 
pra£tical.eiie£ts,  to  warrant  an  aflumption  of  power  which  little  ac- 
cords with  the  fentiments  of  an  Englijb  lawyer*  In  civil  ^ueftionsi  the 
power  of  appeal  from  tlie  courts  in  Scotland  to  the  fupreme  tribu-> 
nal  of  the  empire  is  more  extenfive  than  in  the  other  parts  of  the 
United  Kingdom^  as  it  embraces  decifions  upon  fa£b  as  well  as 
upon  law  ;  and  therefore  fuch  appeals  are  of  much  more  frequent 
occurrence.    Perhaps  the  attaching  to  the  Houfe  of  Lords  an  official 
charafler  profefiionally  converfant  with  the  law  of  Scotland^  would 
be  found  an  improvement  of  confiderable  value.    The  Houfe  of 
Lords  is  for  the  moft  part  with  refpeft  to  thcfe  appeals  another 
name  for  the  Lord  Chancellor,  whofe  previous  habits  and  ftudies 
are  not  naturally  calculated  to  render  him  peculiarly  intimate  with 
the  queftions  which  he  is  empowered  conclufively  to  decide.     A 
do£trine  has  lately  been  ftated  as  proceeding  from  that  high  autho" 
rity  to  which  I  think  it  is  impoffible  to  fubfcribe.     Upon  a  general 
principle,  that  the  law'of  Scotland  and  the  law  of  England  fhould  be 
rendered  as  concordant  as  poflible,  a  deciGon  of  the  court  of  fefTion 
was  reverfedi  becaufe  it  was  at  varian'ce  from  fome  previous  de* 
cifions  of  the  Ma/ier  of  the  Rolls.    So  far  as  legal  queftions  depend 
upon  general  principles,  the  law  of  England  znd  of  Scotland  ought  to 
be  the  fame,  as  well  as  the  laws  of  all  other  countries;  and  if  a  de- 
cifion  is  erroneous,  as  deviating  from  thofe  principles,  it  ought  to 
be  corredied  by  an  immediate  appeal  to  the  principles  themfelves  } 
but  Cnce  the  laws  of  England  and  of  Scotland  are  entirely  indepen^ 
dant  with  refpcft  to  matters  of  local  authority,  and  as  the  latter 
acknowledge  no  fubordination  to  the  former,  the  mere  benefit  of 
conformity'is  fanciful  and  infignificant,  when  attended  with  the 
effe£^  of  corrcfting  a  judgment  by  a  ftandard  to  which  it  had  no 
relation.    The  Scotch  and  Englifh  lawyer  refpeftively  apply  for 
their  information,  and  the  advice  which  they  communicate,  to  diC- 
fercnt  fources  ;  an  Englifh  coxxnkX,  in  giving  an  opinion,  makes  na 
inquiries  into  the  opiniops  of  the  court  of  feilion,  or  a  Scotch  lawyelr 
into  the  decifipns  of  the  Mafter  of  the  Rolls,  except  collaterally  and 
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iacfientally  as  they  might  apply  to  any  other  foreign  fource  of 
information  ;  but  if  the  Scutch  dccifions  are  to  be  correfted  by  the  de^^ 
crccs  of  the  Mafier  of  the  Rolls  ^  the  -E/jr^/jffidccifions,  unlefs  there  is  a 
fuboidination  which'  will  not  be  contended  for,  muft  be  corredled  in 
cum  by  the  judgment  of  the  court  of  feffion :  for  between  two  mu- 
tual, independent,  co-ordinate  authorities,  aSing  upon  fimilar  rule* 
and  principles,  there  can  be  no  recurrence  to  authority,  or  the 
recurrence  muft  be  reciprocal  i  and  the  Houfe  of  Lords  a£ling  judi- 
cially has  no  more  conftitutional  authority  to  fubvert  and  new  model 
the  law  of  Scotland^  for  the  purpofe  of  rendering  it  conformable 
to  die  law  of  England^  than  the  moft  inferior  Englifb  tribunal 
has  to  fubvert  the  law  of  England  for  the  purpofe  of  introducing 
any  alteration  which  the  judge  of  it  may  fancy  to  be  an  improve- 
ment, from  the  law  of  Scotland. 


PART    II. 

ft 

Ii4  making  the  preceding  remarks,  I  perhaps  may  have  fubjeded 
myfeif  to  the  imputation  of  introducing  a  variety  of  topics,  that 
have  no  immediate  reference  to  the  publication  which  they  are  in- 
tended to  accompany  \  but  in  prefenting  the  treatife  contained  ia 
the  prefent  volume  to  the  Etiglifi  reader,  my  attention  has  natural- 
ly been  drawn  to  a  contemplation  of  the  general  principles  which 
are  calculated  to  enhance  its  utility;  to  an  advancement  of  the  ra- 
tional cultivation  of  juridical  fcience,  and  to  the  pra£Hcal  improve- 
ment which  might  be  admitted  in  the  adminiflration  of  juftice  ; 
and  I  have  availed  myfeif  of  the  opportunity  of  fuggefting  fome 
incidental  obfervations,  the  conGderation  of  which  might  not  be 
wholly  unimportant  in  purfuing  fo  defirable  an  objed.  The  lead- 
ing particulars  of  the  difcufitoii  cannot  afpire  to  the  praife  of  tio* 
veltf ,  and  I  am  perfedly  confcious  that  they  have  repeatedly  beeti 
prefcnted  with  much  fuperior  ability.  To  expe&  that  my  own  en- 
deavours can  be  attended  with  effe^s  that  have  hitherto  but  very 
imperfeftly  refulted  from  the  cxercife  of  talents  which  I  contem- 
plate with  diftant  admiration,  would  be  unwarrantable  arrogance 
and  vanity  ;  but  as  I  can  at  leaft  aflert  the  merit  of  entertaining  a 
ftroDg  attachment  to  the  proper  obje£lsof  my  profeffion,  and  to  the 
purfttits  by  which  its  vadue  and  excellence  may  be  moft  fuccefa- 
fullyptomoted,  I  have,  accordingto  the  beft  of  my  power,  prefented 
my  contribution  to  the  accompliflunent  of  fo  defirable  a  purpofe. 
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Upon  fomc  of  the  topics  alluded  to  in  the  foregoing  pages,  I  of 
courfe  can  only  pi:ofefs  to  fpeak  from  a  fuperficial  and  curfory  ac*^ 
qnaintancc  \  upon  other*  I  have  hazarded  obfcrvations  which  hare 
no  higher  authority  than  my  own  perfonal  fuggeftions  \  but  I  hope 
that  I  have  not  materially  ,  incurred  the  charge  of  inaccuracy  of 
ftatement^  or  of  oflering  aifertions  or  remarks  which  have;^  not  been 
preceded  by  a  fair  and  attentive  confideration. 

For  the  treatife,  of  which  I  now  fubmit  a  tranflation  to  the  pub- 
Kc,  any  expreflions  of  commendation  would  be  manifeftly  fuper- 
fluous*  The  (lamp  of  approbation  from  Sir  William  Jones  is  a 
decifive  criterion  of  the  fterling  excellence  to  which  it  is  affixed  ; 
and  if  my  own  (hare  of  the  publication  is  intitled  to  the  humble 
praife  of  fidelity,  I  (hall  not  be  expe£led  to  offer  an  apology  for 
my  endeavour  to  fecond  the  intentions  of  that  illuftrious  charac* 
ter,  who  declared,  as  the  rcfult  of  his  pre-eminent  erudition,  that 
he  (hould  confider  himfelf  as  having  in  fome  degree  difcharged  the 
debt,  which  every  man  owes  to  his  own  profelBon,  if  his  undiflem- 
bled  fondnefs  for  jurifprudence  (hould  never  produce  any  greater 
benefit  to  his  countrymen  than  an  introduction  to  the  writings  of 

Pothier.  ^ 

So  far  as  this  indifputable  teftimony  can  be  aOifted  by  any  con* 
firmation,  it  has  the  advantage  of  being  fupported  by  fubfequent 
writers,  who  have  regarded,  the  fcience  of  law  as  requiring  the 
application  of  other  exertions,  than  the  mete  compilation  of  muni* 
ctpal  authorities^  and  have  deemed  it  beneficial  to  enrich  their 
treatifes  from  the  treafures  of  foreign  erudition,  and  fome  recent 
inftances  have  occurred,  in  which  tlie  opinions  of  Pothier  have  been 
cited  with  approbation  in  the  courfe  of  our  judicial  proceedings  ; 
but  notwithftanding  the  acknowledged  utility  which  would  accom* 
pany  the  ftudy  of  his  writings,  I  conceive  it  is  pcrfe£lly  evident 
diat  the  afiual  familiarity  with  them  bears  a  very  inconfiderablc 
proportion  to  their  merited  celebrity* 

It  appeared  to  me  that  the  utility  of  my  undertaking  would  be 
Increaftd  by  inferting  the  Eloge,  which  was  pronounced  recently 
after  the  death  of  Pothier.  -  Compofitions  of  this  kind,  after  mak- 
ing every  proper  allowance  for  the  attachments  of  friendfliip,  and 
the  colourings  of  profefTed  panegyric,  are  calculated  to  afford  a 
confidcrable  idea  of  the  perfon  who  is  the  fubje£t  of  them  \  the 
likenefa  may  be  taken  in  the  moft  flattering  point  of  view,  but  the 
obje£l  would  be  defeated  if  the  general  refemblance  was  not  pre- 
ferved  i  and  in  the  prefent  inftance,  the  reprefentation  which  is 
tranfmitted  to  us  is  equally  valuable  as  containing  a  perfpicuous 
expolitionof  the  labours  of  the  jurift,  and  a  lively  and  interefting 
portrait  of  the  man.    A  finccrc  and  ardent  devotion  to  the  duties 
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of  reGgion,  a  peculiar  GmpGcity  and  benignity  of  dlfpofitioQi  a  great 
dilizuerededitefs  of  condnclj  a  ftrong  attachment  to  the  duties  of 
bis  ftadon  and  the  improvement  of  the  fcience  with  which  it  was 
connected,  are  the  leading  features.  The  enumeration  of  particu- 
1:1  inftances  confirms  the  teftimony  of  general  excellence  \  and 
aliocgh  the  ftyle  and  language  of  the  commendation  may  be  in 
fome  inftances  too  inflated^  the  fubflance  and  zScQ,  of  it  are  ma« 
niieRIf  beyond  the  reach  of  fufpicion. 

The  prdidial  in  which  Pathier  held  a  feat  was  a  court  of  fob* 
ordinate  rank ;  it  exercifed  jurifdiflion  without  appeal  in  cafes  of 
unaifer  value  than  250  livres,  which  about  the  time  of  his  deceafe 
V3S  tAtvAt^  to  I00O9  but  I  conceive  that  it  had  original  jurif« 
(iidioa  fubjedl  to  appeal  in  cafes  of  greater  amount ;  it  appears 
alio  irom  the  Eloge,  that  it  likewife  exercifed  an  authority  in  cri-> 
Bunal  cafes.  It  is  a  ftriking  inftance  of  the  efle£t  of  hablt»  when 
we  fee  the  friend  of  Potbitr^  and  the  admirer  of  his  humanity, 
[peak  of  his  inability  to  behold  the  infliflion  of  torture,  as  refult- 
isg  more  from  the  fenfibility  of  phyCcal  organs,  than  from  moral 
fientiment 

At  a  more  advanced  period  of  his  life,  Poihier  received  the  ap* 
pdntmcnt  of  profeflbr  of  law  in  the  univerGty  of  OrUansy  a  fitua- 
tioQ  for  which  he  was  peculiarly  qualified,  and  in  whicli  his  in- 
ftnifiions  jaftly  advanced  the  univerfity,  as  a  feminary  of 'juridical 
fcience,  to  a  high  degree  of  celebrity. 

Daring  the  courfe  of  a  long  and  ufeful  life,  he  devoted  himfelf 
to  the  performance  of  the  duties  in  which  he  was  engaged,  with  an 
umtmitting  affiduity,  which*  is  particularly  delineated  in  the  Eloge^ 
2nd  of  which  we  very  rarely  meet  with  any  fi  mi  liar  inftance. 

I  have  already  adverted  to  his  edition  of  the  Pandects,  which,  fa 
fir  as  a  judgment  can  be  formed  from  the  reprefentation  of  it,  muft 
be  more  completely  adapted  to  obviate  the  extreme  co«itufion 
and  want  of  arrangement  that  pervade  the  Roman  law,  than  any  of 
the  numerous  publications  which  have  been  devoted  to  that  exted- 
£7C  fubjeft  ;  I  regret  tny  inability  to  fpeak  from  any  perfonal 
^quaintance  of  a  work,  the  merit  of  which  muil  indtfputably  in* 
title  it  to  a  more  extenfive  encouragement,  and  in  confequence  to 
I  more  general  publication. 

With  refpcfk  to  his  writings  which  have  a  more  peculiar  and 
immci^tc  reference  10  tiie  municipal  inftitutions  of  France^  and  ia 
particular  to  the  cuftomt  of  the  province  of  Orleans^  it  will  pot 
be  neceffary  atprefent  to  make  any  further  obi'crvations,  than  that 
they  arc  nniverfally  admitted  to  indicate  the  fame  degree  of  talent^ 
which  in  his  other  writings  is  applied  to  fubje^s  of  more  extenfive 
iatcreft. 
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The  moft  valuable  and  important  produAions  of  his  pen  are 
acknowledged  to  be  his  Treatifes  on  Obligations,  and  on  the  dif- 
ferent Species  of  Contrails.  The  firft  of  thefe  treatifes  embrace* 
the  general  principles,  which  in  the  others  are  traced  in  their 
particular  application,  to  more  confined  and  fubordinate  fubjefbs. 

In  the  difcuffions  of  the  various  topics  which  fell  under  his  con- 
Cderation,  bis  inquiry  embraces  the  common  principles  of  natural 
juilice,  the  decifions  and  inftitutions  of  the  Ronton  law,  and  the 
more  circumfcribed  jurifprudence  of  his  own  country,  particular- 
ly illuftrated  by  the  ufages  of  his  province;,  of  Orleam,  His  in- 
quiries are  every  where  diftinguiftied  by  their  ^omj^letc  and  perfeft 
expofition  of  the  fubjefts  to  which  they  relate j  by  their  extenfive 
learning,  by  their  accurate  arrangement,  the  perfpicuity  of  their 
di£lion,  the  felicity  of  their  illuftrations,  their  fair  and  judicious 
examination  of  controverted  queftions.  By  fome  this  fullnefs  may 
perhaps  be  confidered  as  redundant,  and  in  a  few  indances  the 
familiarity  of  the  illufl  rations  may  excite  a  ludicrous  imprefTion,  as 
when  he  refers  to  contraft?«,  which  being  of  a  pcrfonal  nature,  de- 
termine with  the  death  of  the  party,  and  adduces  the  inftance  of  a 
contra^  with  a  barber,  to  (have  a  perfon  twice  a  week  at  his  country 
houfe.  »  ,  . 

The  elegancies  of  compofition  received  a  very  flender  portion  of 
the  author's  attention,  and  every  other  confideration  was  regarded 
as  fubordinate  to  the  affording  a  clear,  precifc,  and  accurate  fami- 
liarity with  the  fubje£l  under  examination. 

To  an  Englijb  reader  the  name  of  the  principal  treatlfe  would 
have  conveyed  a  more  extenfive  idea,  if  the  term  CmtraBs  had 
been  fubftituted  for  that  of  OhligatiotiSy  as  we  are  familiar  with  the. 
latter  term,  in  a  more  confined  application  of  it  \  but  the  obje£l  of 
the  trcatife  is,  to  comprize  the  general  doftrines  which  relate  to  the 
obligations  between  one  individual  and  another,  as  well  for  the 
reparation  of  injuries,  as  for  the  performance  of  engagements* 
The  principles  applicable  to  obligations  refulting  frorn  contrada,^ 
however,  conftitute  the  leading  fubjeft  of  the  author's  attention,, 
and  the  reference  to  other  topics  may  be  confidered  as  fubordinate 
and  incidental. 

After  a  (hort  preliminary  toicle  defcribing  the  import  of  the 
term  Obligation^  as  denoting  a  legal  tie  which  impofes  a  neceflity 
of  doing  or  abftaining  from  doing  any  a£b,  and  as  dtftingutihed 
from  imperfe&  obligations^  fuch  as  charity  and  gratltnde,  whioh 
impofe  a  general  duty,  but  do  not  confer  a  particular  right, 
and  from  natural  pbligationsi  which  have  a  definite  objedi, 
but  are  not  fubjed  to  any  legal  neceflity,  the  treatife  is  divided 
^to  four  psirtsj  of  which  It  may  xiot  be  fupetfluous  to  offer  a 
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Jight  iiulyfis,  wherein  I  haye  endeavoured  to  facilitttc  the  penl- 
(al  of  die  tieatifc  by  the  expofirion  of  fomc  terms,  and  the  explana- 
don  of  fomc  points  of  law,  of  frequent  occurrence. 

The  firft  part,  which  relates  to  the  eflence  of  Obligation  and  its 
cfecb,  is  divided  into  two  chapter^.  The  firft  of  thcfe  is  referable 
to  the  eflence  of  obligations,  which  Requires  that  there  fliall  be  a 
caufcfrom  which  the  obligation  proceeds,  perfons  between  whom 
it  interrenes,  and  fomething  which  forms  the  obje€l  of  it.  The 
firil  fedion  of  the  chaptet  relates  to  contrafts,'  which  are  the  mod 
frequent  caufes  of  obligations.  An  agreement  arifes  from  the  con* 
(bit  of  twd  or  more  perfons  to  for  man  engagement,  or  to  diflblve  or 
ffodify  an  engagement  already  fubfiiling;  and  a  contfa£l  is  defined  to 
be  an  agreement,  by  which  two  perfcps  or  parties  mutually  promife, 
and  engage  themfelres,  or  one  promifes  the  other  to  give  him 
Ibmething,  (which  term  is  underftood  as  equivalent  to  transfer  and 
deliTer,  and  not  as  denoting  any  gratuitous  donation,}  or  to  do 
{g  abftain  from  doing  any  z,€i ;  and  a  diflinQion  b  made  between 
contrails,  and  promifes  not  intended  to  conftitute  any  obllgatcfy 
enpgenient,  fuch  as  thofe  made  by  a  father  for  any  indulgence  to 
bis  Ton. 

After  pointing  Out  the  difference,  between  a  contraA  and  a  pot- 
ficitation,  which  means  the  offer  of  a  promife  before  it  is  accepted 
and  while  it  may  be  retraf^ed,  the  author  proceeds  to  take  notice 
tf  three  diings,  ^hich  are  to  be  dillinguiflied  in  every  contra  A: 
thofe  which  are  of  its  eflence }  thofe  which  are  of  its  nature ;  and 

Aofe  which  are  accidental.  Thefe  diflindions  relate  principally 
to  particular  modes  and  clafics  of  contrails,  fuch  as  fales,  loans^  ' 
&c.  b  which  xbc  abfence  of  What  is  of  the  eflence  of  Jny  given 
contraft  prevents  that  contrail  having  an  eiiftence,  and  either 
tenders  what  purports  to  be  a  contraA  wholly  void,  or  proves  that 
It  belongs  to  a  different  dafs.  Whatever  is  of  d>e  nature  of  a 
gircn  contrail  it  implred  and  underftood  Vtrithout  being  particular- 
ly mentioned^  but  may  be  exprefsly  excluded }  accidental  citcum- 
ftanees  are  diofe  which  are  not  commonly  implied,  bit  may  be 
iotroduced  by  pofitive  ilipulatioh. 

This  is  followed  by  adveftiiig  to  die  feveral  dlvifions  of  con« 
trafh:  ill.  Into  reciprocal^  v^here  ieach  party  is  mutually  obliged; 
and  uniiaicrali  where  the  obligation  is  wholly  on  one  (idt,  as  in  the 
cafe  of  a  loan  of  money,  ad.  Into  confimfual^  which  are  formed  by 
the  mere  agttfment  of  the  patties )  and  real^  in  which  an  afiual  de- 
limy  of  fome  thingi  (m,)  was  abfolutely  requi0te  a^  plj^ge  or  de* 
pofit.  2d.  into  contrads  of  mutual  inUrefi^  contrahs  of  hen^ 
fuHci^  and  tnixii  contraAs  \  the  firft  of  which  are  fubdivided  in- 
to tm.Tuaativt,  where  each  party  inunds  to  receive  a  full  and 

f  %  abfolute 
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s^bfolute  equivalent,  as  fales ;  and  aleatory y  where  fomething  is  gfvcn 
on  the  one  fide  for  incurring  a  rifle  on  the  other,  as  infurarice. 
4th.  Principal  znd  accejfary  contracts.  5  th.  Contrafti,  which  arc, 
and  thofe  which  arc  not,  fubjeft  to  particular  forms.  A  difcuf-  ' 
fion  follows,  refpe£ling  the  feveral  defefts  or  vices  that  may  occur 
in  contrails,  being,  i ft.  Error.  2d.  Force.  3d.  Fraud.  4th.  In- 
equality, as  between  perfons  of  full  age.  5th.  Inequality,  as  afFeA- 
ing  minors.  6th.  The  want  of  a  good  confideratioti  wherein  re- 
ference is  made  to  the  illegality  of  contrafts,  but  an  intention  of 
gratuity  was  allowed  as  a  fufficient  confideration.  7th.  Want  of 
obligation  in.  the  party  contrafting,  or,  in  other  words,  an  agreement 
giving  the  party  an  unreftrained  liberty  to  perform  his  agreement 
or  not.  The  more  important  of  thcfe  defe£ls  are  treated  of  with 
confidcrable  particularity.  The  next  article  relates  to  perfons  ca- 
pable of  contrafting,  or  incapable,  whether  in  confequence  of  na- 
tural imbecility,  fuch  as  ideots ;  or  legal  difability  or  proteftion, 
fuch  as  married  women  without  the  authority  of  their  hulbands, 
perfons  interdifted  for  prodigality,  and  minors.  The  enfuing 
difcuffion  rcfpedling  the  objcfis  of  cpntraAs,  is  principaly  found- 
ed upon  a  maxim  of  the  civil  law,  that  no  man  can  promife  or 
ftipulatc  (that  is  receive  a  promife,)  except  for  himfelf,  inafmuch 
as  contrafts  have  no  cfFcft,  except  as  between  the  contraSing 
parties'.  This  is  however  rather  a  matter  of  technical  fabtilty  and 
verbal  diftindlion,  for  it  is  agreed  that  a  man  may  perfonally  un- 
dertake that  an  a£l  ihall  be  done  by  another,  rendering  himfelf . 
refponfible  in  cafe  of  nonperformance.  Several  cafes  are  then 
fliewn  to  wliich  the  principle  of  the  obje£lion  does  not  apply,  afr 
where  the  party  ftipulating  has  an  intereft  in.  the  fubjefl ;  where  a 
man  ftipulafts  or  promifes  as  agent  for  another;  where  he  ftipulates 
or.promifes  for  his  heirs  and  fucceflbrs,  which  he  is  alfo  pre- 
fumed  to  da  witliout  its  being  exprefsly  mentioned,  unlefs  there 
is  fomething  perfonal  in  the  nature  of  the  contra£b ;  where  the 
matter  which  concerns  a  third  perfon  is  only  the  mode  or  condition 
of  an  agreement;. the  power  of  a  man  to  ftipulate  a  promife 
through  the  miniftry  of  an  agent  introduces  a  diifertation  refpedl- 
ing  the  nature  and  extent  of  an  agent's  authority,  and  the  rights 
or  obligations  rcfulting  from  it.  Under  the  ritle  of  the  efic£ts  of 
contra£lSf  there  is  only  an  expofition  of  the  rule,  that  they  cannot 
have  any  effeft  except  betvreen  the  contrafling  parties,  and  thofe  fuo 
ceeding  to  their  interefts ;  the  effedh  which  are  common  to  contrad^ 
and  other  obligations  bong  referved  for  confideration  in  the  fuc* 
ceeding  chapter.  Several  rules  are  next  given  for  the  interpretation 

of  contra£k3  with  fuitabic  iUuftrations}  thefe  rules  arc  rather  founded 

upon 
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upon  general  principles  of  logic  and  good  fenfe^  than  upon  legal 
reafoniogSy  and  are  in  a  great  nieafure  applicable  to  other  fubje£ts 
as  wcU  as  contrafls.  Formerlj  notaries^  who  were  churchmen^ 
ufed  to  make  parties  confirm  their  contra^^s  with  an  onth,  for  the 
purpofe  of  drawing  a  cognizance  of  them  as  being  fptritual  matter 
before  their  own  tribunals ;  but  this  ufurpation  was  afterwards  de- 
feated: the  obligation  in  point  of  confcience  to  difcharge  fuch  an  oath 
ii  examined  with  fome  particularity,  efpecially  in  cafes  where  the 
oath  is  procured  by  fraud  or.  extorted  by  fear,  and  hi  which 
the  learned  profqflbr  is  of  opinion  that  no  fuch  obligation  it 
mcuired. 

The  contents  of  tlus  firft  fc£tion  may  perhaps  be  regarded  as  of 
more  extenGve  importa^ice  and  utility  than  any  other  part  of  the 
oratifc. 

The  fecond  Te&ion  mentions  the  other  ciufes  of  obligations, 
whtdi  are,  r.  Quafi-contrads,  which  with  us  would  be  treated  by 
implication,  as  ja£lual  contra  £ls.  They  differ  from  contra  As,  at 
Dot  being  founded  upon  a£tual  confent ;  and  alfo  differ  from  in* 
joxies.  Such  are  the  cafes  of  receiving  money  which  ought  to  be 
refunded,  the  obligation  of  accounting  for  buHnefs  done  for  another 
in  his  abfence  on  the  .one  hand,  and' remunerating  the  expences 
Maioed  in  doing  fo  on  the  other.  2«  Injuries  and  negle^ls/or  at 
they  are  called  2)f/u9A  and  j^//<2^  Deliffas  and  3.  Obligations  founded 
aponmere  natural  or  pofitive  law,  and  not  falling  within  the  pre* 
ceding  divifions.  The  next  fe£lion  refpe£^ing  the  perfons  be- 
tween whom  an  obligation  may  fubfift,  does  not  require  any  par^ 
ticolar  notice.  The  4th  fe£lion  cpnceming  the  objedi  and  matter 
of  obligations  adverts,  i.  To  things  which  may  be  either  particular, 
a$a  fpecific  horfe  \  or  general,  as  a  horfe  indifcriminately ;  they  may 
be  cxifting  or  expeded,  as  the  fruit  of  the  vineyard  in  the  enfuing 
year,  but  cannot  be  things  not  fubjed  to  commerce,  as  a  bifhpp* 
rick ;  or  things  which  the  party  in  whofe  favour  the  obligation  is 
coatra£led  cannot  enjoy,  as  an  eafbment  in  his  own  land.  a.  To  ads 
which  muft  be  poflible  in  their  nature,  not  contrary  to  law  or  good 
manncTs,  and  capable  of  pecuniary  appreciation  to  the  perfon  in 
whofe  favour  the  obligation  is  contraded. 

The  fecond  chapter  contains  three  articles  :  I.  Of  the  effcA  of  ob- 
ligations on  the  part  of  the  debtor,  confidering  1,  obligations  to  give 
any  thing  the  effeA  of  which  it  is  to  give  the  thing  accordingly;  2,  in 
cafe  of  a  fpecific  thing  to  ufe  a  proper  degree  of  diligence  in  its  pre- 
ienation  J  this  diligence  difiers  according  to  the  diffi^nt  kinds  of  coii- 
tnds,  and  the  diftin£tion  refpeding  the  degrees  of  diligence  applied 
to  d^econtrad  as  being  beneficial  to  both  the  partiesi  or  only  one  of 
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them,  whicli  foandatlon  of  the  groat  ^^^cuflion  which  has  taken 
place  refpefiing  the  law  of  bailmentSiand  which  may  be  confidered 
as  die  great  caufe  of  the  introdu£tipn  of  the  name  of  Pothier  to  the 
Englijh  lawyer ;  3,  to  anfwer  for  damage  in  cafe  of  improper  delay, 
^hich  18  denoted  by  being  en  demeuref  a  fubjefl  to  which  very 
frequent  references  are  made  in  the  courfe  of  the  treatifc.  Acr 
cording  to  the  hw  oi  France  a  perfon  was  in  general  only  placed 
en  demeure^  in  confequence  of  a  judicial  fummons,  or  as  it  is  more 
frequently  called  a  judicial  interpellation. — 11.  The  cficft  of  the 
obligation  to  do  or  not  to  do  any  a£b,  is  to  fubje£l  the  party  to 
damages,  for  the  contravention  of  his  agreement,  op  for  delaying 
to  perform  it,  after  being  placed  en  demcure  by  a  judicial  inter- 
pellation. II.  The  efie£^  of  obligation  on  the  part  of  the  creditor  con-^ 
£ fts  in  his  right  of  fueing  for  perfbrmance  of  the  en^agement.(j).  2  .In, 

a  right 

(a)  In  tb^  pnndog  of  tkii  trtick  tlie  ibIlewjDg  puifagcf  wore  omitted  u  beiog  merely, 
ef^  local  iotereft,  but  upon  con6dention  it  hu  been  thought  advifable  to  fuppljf  the  de- 
ficiency by  inferting  them  here. 

Fige  %%.  No.  [153.]  add— »<«  Obierre  that  if  the  iale  was  made  by  fn  ad  before  a 
BOtary*  and  the  thing  fold  ii  any  imiaoveable  property,  I  have  a  tight  ol  hypotbecatJoa 
upon  fttch  property  for  the  execution  of  the  obligation^  which  I  may  enforce  againU  an|t 
fubfequent  purchafcr  who  Is  in  pofieffion  of  the  eflate.  He  may  indeed  refer  me  to  a 
fuit  againft  the  property  of  the  feller  (a  la  dijct^n  det  bum  de  men  vaidure)  for  the  da- 
mtgea  to  which  I  may  be  inthlcd  for  the  nonperformance  of  the  obligation  ;  but  if  tbii 
fult  ii  ineffedual  on  account  of  the  infolvency  of  the  feller,  the  buyer  will  be  obliged  to  give 
up  the  eflmtc  by  an  hypothacatory  adion»  unlefs  he  pieftn  paying  the  damages. 

Page  89.  No.  [i54.]e  This  right  is  much  (Wronger  than  an  hypothecation.  The 
credito't  of  a  fpeci fie  property  charged  with  the  iktisfadion  of  his  dctnand,  may  oblige  the 
^fon  m  poffeffion  to  rdinqniih  thaproperty,  without  referring  him  in  the  firft  place  t» 
the  principal  debtor,  and  without  having  the  option  of  paying  the  damages  tot  nonpcrfoc* 
mmce. 

['55*1"""*^*  means  which  the  creditor  has  of  compelling  the  debtor,  or  his  heirs 
or  unTverfal  fucccflbrs,  to  give  him  what  is  due>  are,  i.  commandment  and  execution^  a* 
fiiDple  demand. 

The  firft  confifts  in  Icrving  the  debtor  either  perfonally,  or  st  his  domicil  by  a  ferjeant, 
with  a  command  to  pay  what  is  due,  and  upon  his  refufal,  felling  his  goods  to  fatisfy  ttie 
demand.' 

To  fupport  this  right  three  things  moft  concur.    1.  The  debt  muft  be  of  a  certain 
and  liquidated  fum  of  money,  or  a  ceruin  quantity  of  com,  wine,  or  the  Tike,  (efpicafim^ 
giilet),    Obfeive  that  although  there  may  be  a  feiaure  for  a  debt  of  this  kind  when  the. 
quantity  is  liquidated,  theie  muft  be  an  appreciation  previous  to  any  fale.   Or^ts.  0/ 1667. 
tit.  33*  srt,  a. 

2.  The  creditor  muft  commonly,  and  when  there  is  no  fpecial  cuftom  to  the  contrary* 
have  an  executory  title,  that  is  either  an  aAbelbre  notaries,  in  proper  form,  by  which  thtt 
debtor  has  eogaged  to  pay^  or  a  jodgmenc  of  condemnation,  notfufpended  by  any  appeal  or 
oppbfitibn. 

3.  Tb«  execution  moft  be  againft  th^  very  perfon  who  hu  entered  into  the  ofaligationb 
or  againft  whom  the  judgment  has  been  given  s  although  his  heirs  foccced  to  his  obliga- 
tions,'the  crediiorcan  only  proceed  againft  them  by-way  of  demand,  nnlds  they  have  givea 
•  new  title,  0r tbeaMitiv  hM  ohtuned  a  judgment  of  coodemDatioB  againft  themfelves. 

Wh-ri 
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a  right  of  fet  oflF,  called  a  right  of  compenfation  where  the  mutual  * 
demands  are  of  liquidated  fums.  3.  In  ferving  as  the  foundation 
for  other  obligarions  fuch  as  the  engagements  of  fureties.  4.  In 
ferring  as  the  foundation  of  a  novation  or  fubftantial  contrafk. 
Art.  in.  Relates  to  damagts,  which  term  in  the  French  law  is  always 
referred  to  conjunAly  with  that  of  intereft,  the  combination  being 
ifl  fa£l  little  more  than  a  mere  redundancy.  In  this  article  I  have 
preferred  the  original  expreflion^  but  in  other  parts  of  the  treatife 
have  only  ufed  the  firft  term.  Damages  are  defined  to  be  the  lofs 
which  a  perfon  has  fuftained  by  the  gain  which  he  has  mified. 
The  principles  upon  which  thefe  damages  fliould  be  regulated 
arc  difcufled  with  confiderable  minutenefs,  with  reference  to  their 
being  diiefl  or  incidental,  and  to.  the  diftindion  between  damages 
rcfttlting  from  fraud  or  arifing  from  imprudence  and  unintentional 
negka. 

The  feccMid  part  relates  to  the  federal  iiwjiom  of  obligations 
which  are  ranked  in  a  preliminary  chapter  under  feven  principal 
heads ;  the  firft  of  thefe  relates  to  the  nature  of  the  engagement^  as 
being  merely  ennl^  merely  natural^  or  both  united,  the  fecond,  to 
Ac  )nanner  of  contrafting  them,  as  being  dfolute  or  conditionalf 
pmral  or  fidjeB  to  modtfication^  with  refped  to  the  time  of  pay- 
ment, or  other  circumftances.  The  third,  to  the  quality  of  the  ob-  - 
je£b,  as  being  obligations  liquidated  or  unliquidated^  divifible  or  //i- 
divjfible.  The  fourth,  to  the  diftin^ions  between  principal  and  or* 
c^ary  with  refpcA  to  the  nature  of  the  engagement^  which  is  ia- 
ftanoed  by  the  deliTcry  of  the  goods  in  a  contraA  of  fale  being  the 
prindpal,  that  of  warranty  the  fecondary  obligation.  The  fifth, 
into  primary  obligations,  which  are  the  immediate  purpofe  of 
a  OMidraa,  ixA  fecondary  obligations,  fuch  as  a  penalty  or  damages 
in  cafe  of  its  infradure.  The  fixth,  into  principal  and  acceffary  ob- 
ligations vjitb  refpeB  to  the  perfins  who  contract  them.  Several  of 
Aefe  fubjefis  are  difcufled  at  length  in  the  following  chapter* 
The  laft  divifion  relates  to  certain  technical  d^ftindipns  according 
ID  the  law  of  France^  which  at  the  time  of  printing  the  tranflation 


When  tkcic  thne  chlofs  conear,  the  creditaff  it  allowed  to  procc^  t(|  «{J  P^  eswu- 
te»  »d  at  not  pcrmicted  to  proceed  by  wty  of  doMDd* 

Staple  dcfluod  it  the  ceurfe  which  if  to  be  takes,  when  the  Cfcdilor  it  not  cntitiod 
to  aecmiooy  it  coofiiU  in  affigniof  the  debtor  to  eppair  before  »  caapeienl  judge,  and 
eboniof  afieBteoce  ofcondemiMUbo  agaioft  him. 

[1 5S.] When  the  ibbjea  which  it  doe  it  e  fpecific  thing  and  the  debtor  who  ia 

ceedcMiicd  to  gttc  it  hat  at  in  bit  pofleffioo,  the  jodge  at  the  reqneft  of  the  oeditoc  maf 
aPow  hiffl  to  fieiae  it  aad  obtam  pofleffioo  of  it,  and  it  it  not  fofficlent  ftr  the  debtor  to 
tk  aM«it  of  ths  d«iH«e  fcftaiBcd  by  the  biCKh  of  to  obfigtfioq. 

f4  I  thought 
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I  thought  It  preferable  to  omit  5  but  as  there  arc  fomc  occaGonal 
references  to  them  in  the  courfe  pf  the  work,  the  omitted  paflagc 
13  here  fubjoined  by  way  of  note,  {a) 

There  are  a  few  other  omiflions  in  the  tranflation  arifing  from 
the  fame  caufe,  which  do  not  altogether  amount  to  fo  much  as  three 
pagesi  and  are  in  general  notice^  at  the  places  where  they  occur. 

One  of  the  fubjcfts  mentioned  in  the  note  fubjoined  is  very 

frequently  referred  to.     A  fpecial  hypothecation  is  analogous  to  a 

.  mortgage.   A  general  hypothecation  refulted  from  an  aft  or  written 

'inftrument  palTed  before  notaries,  and  certain  other  cafes  appointed 

by  law,-  and  induced  a  right  of  compelling  payment,  according  to 

the  order  of  priority  by  feizure  and  fale,  of  the  debtors  eftates- 

The  fccond  chapter  refers  to  the  divifion  of  obligations  into  civil 
and  natural,  which,  in  the  Roman  law,  did  not  entirely  accord 
with  the  ideas  which  we  ftiould  form  of  thefe  terms  :  for,  on  ac- 
count of  certain  technical  diftinftions,  many  obligations  were 
deemed  natural  which  produced  very  conGderable  civil  effeds,  but 
were  merely  deftitute  of  a  right  of  adlion.  The  fubjeft  denoted 
by  PothieTi  by  the  terra  natural  obligations,  may  be  defined  as  mo- 
ral obligations  having  a  fpecific  objeft,  and  which  differ  from  im-;- 
perfeft  obligations,  fuch  as  charity  and  gratitude,  in  tKe  circum- 
ftances  of  the  latter  not  having  any  fuch  definite  obje£l  j  the  dif- 
ference is  clearly  indicated  by  obferving  that  a  perfon  is  not 
difpenfed  from  the  performance  of  a  natural,  that  is  a  moral 
obligation,  on  account  of  the  perfon  to  whom  it  is  due  being  under 
an  imperfeft  obligation  of  gratitude  towards  himfelf. 

The  third  chapter,  upon  the  different  modifications  under  which 
obligations  may  be  contradled,  ^es  a  very  inftruftive  view  of  the 
nature  of  conditions,  of  their  feveral  kinds,  and  the  circumftances  re- 
quifite  for  their  accomplifhnlent,  and  includes  feveral  matters  of 
very  general  application ;  it  alfo  contains  a  view  of  the  effefts  which 
arife  from  appointing  time  or  place  of  payment,  of  a  liberty  of 

{a)  Obligations  confidered,  «Ath  refpeA  to  their  fecurity  tnd  the  meant  of  obtaining 
payment  are  divided  into  privileged  and  not  privileged  ;  hypothecs tory  and  chrrograph- 
wy,eiec«tory  and  not  executory,  obligations  {enarfs)  fubjed  toarreft  and  iaiprironmeat, 
•nd  ordinary  civil  obligations. 

Privilegecl  obligations  are  tbofe  with  refpt^  to  which  a  creditor  has  a  privileged 
rt^'ht  againft  all  the  property,  or  ccnain  property  of  the  debtor  in  preference  to  other  crc« 
liicors. 

Hypothecatory  obHgatioos,  ate  tbofe  which  are  contradled  with  the  benefit  of  an 
hypotheration  upon  fttch  part  of  the  property  of  the  debtor  as  it  fufceptible  of  it.  y  Chi* 
r*  graphary  obligations  are  thofe  which  are  not  fo.  Executory  obligatiors  are  thofe  for 
the  payment  of  uhich  the  creditor  has  an  eiecutory  title  againft  the  debtor.  Obligation* 
fttbjeft  to  arreft  are  thofe  for  the  payment  of  which  the  debtor  may  be  conftrained,  hf 
the  imprifonment  of  his  perfon.  Tbofe  in  which  he  cannot  be  fo,  are  called  ciril  and 
crdiiury  obligatiojis.  This  fubjed  is  rcgu1^cd.by  the  ordinance  of  1667. 

fzjing 
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paying  another  dung  in  lieu  of  that  whicti  is  the  fubje£t  of  theni« 
and  of  the  do£lrine  of  alternative  obiigations,  by  which  a  perfon 
engages  to  do  one  of  feveral  things ;  the  option  belonging  to  the 
perfon  who  is  under  the  obligation,  unlefs  expref&ly  given  to  the 
other  party.  There  are  fome  material  differences'  between  thefe 
tvo  lafl.  modes  of  obligation.  If  a  perfon  is  engaged  to  give  a  par- 
ticular horfe,  with  liberty  to  pay  a  fum  of  money  in  lieu  thereof^ 
and  the  horfe  dies  without  his  faulty  he  is  liberated  from  ihc  pay- 
ment of  the  money  ;  but  the  contrary  rule  takes  place  in  the  cafe  of 
an  alternative  obligation,  which  can  only  be  difcharged  by  aAual 
payment,  or  by  both  pans  of  it  becoming  impoffible. 

The  term  obligation  in  folido,  when  applied  to  feveral  creditorSf 
imports  that  each  of  them  individually  and  feparately  jnay  fue 
for  the  whole  performance  of  the  obligation,  and  that  a  payment 
to  one  liberates  the  debtor  from  the  demands  of  all  the  others ; 
which  kind  of  obligation  was  of  very  rare  occurrence.  An  obliga* 
don  in  folido,  on  the  part  of  feveral  debtors^  imported,  that  each 
was  folely  and  individually  liable  for  the  whole  with  refpe£t  to  the 
creditor,  although  they  might  be  intitled  and  fubjedl  to  contribu- 
&on  among  themfelves ;  this  is  the  common  familiar  cafe  of  feve- 
ral perfons  contra&ing  a  joint  and  feveral  obligation.  According 
to  the  Roman  law,  followed  by  that  of  France^  if  an  obligation  was 
contrafted  by  or  in  faygur.  of  feveral  perfons  in  general  termsy 
ach  was  only  intitled  or  fubje£k  to  his  particular  proportion^ 
which  is  in  dire£t  oppofition  to  the  rule  of  the  Englijb  laW|  where-* 
bj  upon  fuch  a  contra^  the  demand  in  fuch  a  cafe  is  joint  and 
miift  be  made  only  by  or  againft  the  whole.  Oblrgatjons  in 
folidq  might  refult  either  from  the  particular  terms  of  the  en* 
gagement,  or  from  the  nature  of  the  contra£k,  or  other  caufe  of 
the  obligation,  which  in  certain  cafes  induced  a  more  ext^nfive  li- 
ability, than  was  applicable  to  joint  obligations  in  general.  The 
nature  of  the  obligations  of  feveral  debtors  in  folido,  is  difcufled 
with  reference  both  to  the  creditor  and  the  feveral  debtors  them- 
felves, with  confiderable  particularity. 

The  enfuing  chapter  is  upon  fome  particular  kinds  of  obligationSf 
confidered  with  reference  to  the  oh]cGt  of  them ;  the  firft  relating  to 
obligation8V3f  an  indeterminate  thing  of  a  particular  kind,  fuch  as  a 
horfe,  which  may  be  either  abfolutely  general  or  limited  to  a  parti- 
cular dais,  as  a  horfe  in  the  ftud  of  the  debtor }  the  principal  points 
eftabliihed  upon  this  fubje£i  are,  that  the  creditor  does  not  lofe  his 
light,  in  confequence  of  any  article  of  the  kind  agreed  upon  periih- 
ing,  onleis  the  whole  are  eztinguifhed^  or  unlefs  the  debtor  has  made 
a  valid  ofier  of  any  6ne  in  particular,  in  which  cafe  the  rifque  be- 
comes dctermina^  to  that  one  and  falls  upon  the  creditor ;  the: 
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choice  is  in  the  debtor,  unlefs  there  is  a  ftipulation  to  the  c?on- 
trary,  and  in  that  cafe  the  debtor  cannot  lawfully  part  with  any 
one  of  the  articles  from  which  the  creditor  has  a  right  to  make  his 
clcftion*     There  is  a  difcuffion  which  is  a  ftriking  inftancc  of  the 
fubtilty  fometimcs  cxifting  in  the  Roman  law,  upon  the  queftion, 
whether  a  horfe  which  belonged  to  the  creditor  at  the  time  of  con- 
trafting  the  engagement,  and  which  therefore  could  not  at  that 
time  be  the  fubjeJl  of  an  obligation  to  him,  might,  in  cafe  he  after- 
wards parted  with  it,  be  gircn  to  him  in  difcharge  of  the  obligation. 
The  other  fe£tton  in  this  chapter  contains  a  curious  difcuffion 
refpe£iing  indivifible  obligations,  and  turns  principally  upon  points 
peculiar  to  the  civil  law.     In  fpeaking  of  obligations  in  folido,  it 
was  mentioned,  that  if  an  obligation  was  contracted  by  or  in  favour 
of  feveral  perfons,  each  was  debtor  or  creditor  only  for  his  own 
portion,  unlefs  there  was  a  contrary  agreement,  and  except  in 
fbme  particular  cafes  ;  the  fame  thing  applied  where  a  perfon  left 
feveral  heirs,  each  was  debtor  or  creditor  for  his  own  individual 
portion,  and  each  debtor  was  difcharged  by  paying  his  own  fhare ; 
and  here  it  may  be  as  well  to  take  notice,  tliat  an  heir  after  accept- 
ing the  fttcceflion  became  perfonally  liable  to  the  obligations  of  his 
anceftors,  without  reference  to  the  fufficicncy  of  the  property,  un- 
lefs he  was  allowed  exprefsly  to  take  the  fucceffion  with  the  be^ 
nefit  of  an  inventory ;  that  the  charader  of  heir  might  be  founded 
upon  teftament,  as  well  as  upon  confanguinity,  and  that  it  em- 
braced the  twQ  qualities  in  the  Englijb  law,  of  heir  and  perfonal 
reprefentative  \  our  diftribution  of  real  and  perfonal  propeVty  not 
having  any  application,  and  the  terms  rtal  and  perftmal  being  ufed 
in  a  more  general  manneri  the  one  as  applicable  to  things^  and  the 
other  to  perfins^  and  not  as 'referable  to  different  modifications  of 
property.     la  the  cafe  of  obligations  in  folido,  each  debtor  wat 
perfonally  anfwerable  for  the  whole,  but  the  heirs  of  debtors  in 
folido  were  only  anfwerable,  as  in  .other  cafes,  for  their  feparate 
proportions ;  in  cafe  of  indivifible  obligations,  no  part  of  the  obli- 
gation was  in  general  difcharged  unlefs  the  whole  of  it  was  fo  : 
diis  effe£l  was  principally  applied  to  cafes  which  would  not  admit 
of  partial  enjoyment;   as  a  right  of  way>  or  other  eafemept^ 
which  rights  are  diftinguifhed  by  the  names  of  fervitudes ;  and  to 
cafes  which  were  contemplated  by  the  parties,  as  having  a  certain 
entirety  of  obje£l,  as  the  building  of  a  houfe  \  in  other  cafes  the 
obligation   might   be  rendered  indivifible^  by  exprefs  contrad. 
Although  very  few  of  the  points  contained  in  this  fe£iion  can  be 
referred  to,  as  having  an  immediate  application  to  different  fyftems 
of  law,  their  are  few  paffages  which  can  be  more  juftly  recom- 
mended, as  ex}'«ibiting  fuccindl  and  judicious  fpecimens  of  legal 
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reafonmg ;  in  the  fame  manner,  as  our  doiftrine  of  contingent  re* 
mainders  would  be  abfolutdiy  inapplicable  in  any  other  country  \  bu( 
BIr,  Feam^%  difcuffion  of  it  may  be  recommended  a^  an  illuftra- 
ti«n  of  the  perfpicuity  and  fpirit  which  aire  fuitable  to  juridical 
difcui&ons  in.general,  and  there  is  no  fubjed  fo  confined,  but  that 
d}efkilft|i  examination  of  it  MriU  induce  the  developemexit  of  prin-: 
ciples  of  general  importance,  and  fometimes  principles  which  are 
fo  obvious  when  ftated,  that  the  difcovery  of  them  would  not  ap- 
pear to  indicate  the  flighted  ability,  are  overlooked  in  cafes  where 
they  would  be  fufficient  to  put  an  end  to  an  exifting  difficulty^ 
Columiu/s  egg  afibrds  a  very  ufeful  leflbn  to  thofe  who  imagine 
that  they  (hould  difcover  without  ailiftance,  whatever  they  can  fee 
immediately  upon  its  being  (hewn  to  them* 

The  next  chapter,  refpe^ing  penal  obligations,  contains  feveral 
points  which  have  a  confiderable  analogy  to  the  rules  adopte4  upon 
the  fame  fubje£l  in  the  Englt/b  law. 

The  remaining  chapter  in  this  part  relates  to  the  acceflary  ob~ 
ligations  of  furcties,  and  others  who  acceded  to  the  obligation  of 
a  principal  debtor,  and  contains  much  valuable  information.   ^The 
Voxel  jidejuffores  or  cautions^  imports  a  diftinft  obligation,  acceflary 
to  a  preceding  or  contemporary  obligation,  of  the  principle  of 
which  it  aflures  the  performance :  if  two  perfons  concur  in  con-' 
trailing  the  obligation,   although  between  themfelves,  the  en<> 
gngement    of    the  one    may  be  merely    entered  into  for  the 
fake  and  in  behalf  of  the  other;  the  particular   fyftem  which 
prevails  with  refpe£l  to  fureties,  does  not  feem  to  be  appUcaUei 
fo  far  as   concerns  the   creditor.     The  points    eftabliihed   re* 
fpe£iing  fureties  are  the  following  ;  that  there  mud  be  a  va^d  prin- 
cipal obligation,  that  the  furety  cannot  be  bound  for  more,  than  the 
principal,  but  that  he  may  be  bound  for  lefs,  and  upon  terms  more 
beneficial  \  that  the  extinAion  of  the  obligation  of  the  principal 
induces  the  extin£iion  of  that  of  the  furety  \  that  the  furety  may 
take  advantage  of  exceptions  to  which  the  principal  is  entitkd, 
withrefpeQ  to  the  nature  of  the  contrad,  called  exceptions  in  rem^ 
fuch  as  fraud,  or  violence,  but  not  of  exceptions  founded  upon  any 
perfonal  privilege.  By  the  Senatus-'Confultum  Velleianum  of  the  Roman 
law,  women  were  proteded  from  engagements,  which  they  entered 
into  as  fureties.    This  law  was  received  in  fome  of  the  provinces  of 
France^  and  rejeded  in  others,  and  fome  important  difcuffions  are  in- 
troduced refpe&ing  the  efiedl  of  the  law,  in  cafe  of  a  woman  refiding 
in  one  province,  and  having  property  in  another.    In  examining  on 
irhofe  behalf  an  obligatbn  may  be  cbntra£ked  as  furety,  we  meet  with 
one  of  the  numerous  inftances  of  ftating  what  may  appear  rather  fu- 
pciabttSfdant^  when  it  i^  mentioned  that  a  pcrfon  cannot  become 
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fuTCty  for  or  to  Inmfelf ;  and  the  Roman  law  Is  cited  as  an  authority 
in  fupportof  thcpropofition. 

"The  furety  when  called  upon  for  payment  has  a  right  to  require 
the  creditor  to  proceed,  in  the  firft  inftance,  againfl  the  principal 
at  the  expence  and  rifque  of  the  furety.  This  right  is  called  the 
•exception  of  difcuffion.  When  one  of  feveral  furcties  was  fued, 
the  others  being  folvent,  he  had  a  right  of  compelling  the  creditor 
to  divide  the  obligation  among  the  refpec^ive  debtors  \  this  is  called 
the  exception  of  divifion,  and  both  thefe  rights  arc  particularly 
-  confidered. 

The  furety  upon  payment  of  the  debt  might  hare  recourfe 
againfl  his  principal,  either  as  (landing  in  tlie  place  of  the  creditcMr 
^d  exercifing  his  right,  or  on  his  own  account.  The  former  of 
thefe  powers  (which  was  often  vefy  important  in  retaining  a  pri- 
<irity  of  hypothecation,)  could  only  be  preferved  by  requiring  a 
fubrogation,  or  aflignment  of  a£lion  at  the  time  of  payment. 
The  fecond  was  a  common  a£lion,  analogous  to  our  adlion  for 
money  paid  by  the  pJaintiff  for  the  ufe  of  the  defendant ;  the  cir- 
cumftances  which  are  requifite  to  maintain  this  a£lion  are  fully 
dated.  In  fome  cafes  the  furety  had  a  right  to  compel  payment 
by  the  principal  before  he  was  himfelf  proceeded  againfl:.  There  is  a 
particular  article  allotted  to  the  quefl:ion,  whether  the  furety  for 
the  payment  of  an  annuity  can  oblige  the  debtor  to  redeem  it ;  and 
riie  cohclufion  fecms  to  be  in  favour  of  that  right,  after  a  confider- 
ahk  duration  of  the  annuity.  The  reference  to  annuities  (which 
ire  called  rentes y)  is  very  frequent.  By  the  law  of  France^  al' 
loans  upon  intereil  were  ufuriou$  and  illegal ;  fupplies  of  money 
therefore  were  obtained  by  the  fale  of  annuities,  which  in  general 
did  not  ceafe  with  the  death  of  cither  party,  (for  an  annuity  con- 
fined to  the  life  of  a  party  was  particularly  delioted  by  the  term 
rente  vingere)  but  continued  as  a  permanent  obligation  againft  the 
heirs ;  the  price  was  limited  by  law,  fo  that  the  annuity  could  notj 
according  to  the  la(l  ordinances,  exceed  the  amount  of  five  per 
cent,  on  the  purchafe,  the  feller  who  was  called  the  debtor  of  the 
.annuity,  was  at  any  time  entitled  to  redeem  it,  but  never  compeU 
able  to  do  fo  ;  any  agreement  for  inducing  fuch  compulfion  in 
favour  of  the  creditor  was  void  ;  and  it  forms  a  part  of  the  difcuf-r 
fion  at  prefent  alluded  to,  whether  fuch  an  agreement  could  be 
inade  with  the  furety,  as  it  might  enable  creditors  fraudulently  t«L 
obtain  a  power  of  compelling  redemption,  by  requiring  to  have  a 
furety  in  his  own  intcreft,  with  fuch  an  engagement  in  his  favour. 
iThe  reply  given  to  this  objeftion  is,  that  fraud  is  not  to  be  pre- 
fumed  5  and  although  the  allowance  of  fuch  ah  agreement  may 
fomctimes  give  an  opportunity  for  the  kind' of  fraud  above  men- 
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tioned,  which  is  an  inconvenience,  yet  if,  under  the  prefpxt  of  this 
inconvenience,   fuch  au  agreement,  which  is  lawful  in  itfeif,  was 
prohibited,  there  would  r«fult  a  (till  greater,  which  is,  that  perfons 
frequently  would  not  find  money  of,  which  they  have  need  for 
their  buGnefs,  for  want  of  finding  fureties,  who  would  contraft 
an  obligation,  die  duration  of  which  was  not  limited.     Perhaps  if  - 
all  the  confequcnces  of  this  argument  were  attended  to,  it  would  be 
found  that  the  moft  general  effeft  of  a  rcftriaion  refpeding  the 
compenfation  to  be  made  for  the  ufe  of  money,  is  the  prevention  of  » 
accommodation  which  is  mutually  beneficial.     By  the  Rpman  law 
a  furety  could  only  recover  a  contribution  from  his  co-furcties,  in 
cafe  he  obtained  a  fubrogation  from  the  creditor,  at  the  time  of 
payment ;  but  the  contrary  and  evidently  the  more  juft  and  reafon- 
able  principle  prevailed  in  France.  * 

The  other  acceflary  obligations  which  are  the  fubjeft  of  difcuffion 
are,  ift.  'Ihou.  .r  oerfon*  direfting  the  loan  of  money  at  their  rifquc 
toothers,  who  arc  called  f«p,^  ,^^^^  ^^^^^^.^  credcnda.     inisf.Hieft 
includes  the  two  propofiuons  whici.  ,  ^^^^  ^^^.^  introduced,  with 
fiich  elaborate  reafoning,  into  the  Engii/h  law,  by  the  receijt  cafes 
QiFaJlij  and  Freeman^  and   Haycraft  and  Creafy^     3.  The  obh^,^ 
lion  of  employers  for  the  acls  of  their  managers,  fuch  as  faciors, 
and  matters  of  ihips,  which  differ  from  the  obligations  contrafted 
ihrcugh  the  medium  of  agents,  on  behalf  of  their  principali,  and 
to  which  the   principals  only  are  liable,  whereas  in  the  cafe  in 
qucilioQ,  there. isralfo  a  liability  in  the  managers.     3d.  PaSa  con^ 
ptuiJi  fccunla ;  by  which  a  perfon,  by  makinjg  a  promife  for  the  pay- 
ment of  an   exifling  debt,  contracted  a  new  obligation  without 
cxtinguifhing  the  former,  which  I  conceive  may  be  regarded  as  the 
real  charafter  of  our  aflion  of  indebitatus  ajfumpftt^  before  the  cx- 
tenfion  of  it  in  Slade\  cafe,  to  cafes  in  which  there  was  no  other 
promife  than  the  original  contra^,  qnd  which  is  alfo  exemplified 
at  prefent,  by  giving  a  promiiTory  note  which  remains  in  the  hands 
of  the  creditor,  and  by  the  ufual  count  upon  an  accotint  ftated. 

I  conceive  that  the  fecond  part  of  the  treatife  may  be  confider^ 
cd  upon  the  whole,  as  of  a  more  local  and  technical  nature  than 
any  of  the  others,  although  it  certainly  includes  feveral  difcuiEons 
of  very  general  importance  and  utility. 

The  third  part  relates  to  tlie  different  manner  in  which  oMiga-' 
tioBs  are  difcharged,  and  the  difierent  bars  and  prefcriptions 
agamft  them,  and  begins  with  a  chapter  on  real  payment  and  con- 
Egoation*.  The  ternrpayment,  which  with  us  is  ufually  confined  to 
a  fum  of  money,  is  applied  generally  to  any  other  mode  of  perforn^* 
iog  an  agreement.  The  difierent  requifites  to  a  valid  payment 
and  fotisfadioa  arc  very  fully  examined,  and  rules  aHe  giYcn  for 

the 


94  thfn>duSltefii  ' 

'  the  amplication  of  f  aytnent,  which  in  a  great  meafure  accord  witH 
our  own  decifions  upon  the  fubjed  ;  confignation  is  eqaiyafent  in 
its  general  effe£ls  to  a  tender  of  payment^  but  it  was  made  under  a 
judicial  procefs^  and  the  money  was  attually  depofited  which  is 
denoted  by  the  term  conftgnedy  for  the  ufe  of  the  creditor  with  a  per- 
fon  appointed  by  the  judge  for  the  purpofci 

The  fubjcft  of  the  fecond  chapter,  is  Novation,  or  the  (ubditution 
of  one  engagement,  as  the  fatisfadioo  of  another ;  it  might  take  place} 
either  between  the  fame  parties  or  with  the  intervention  of  a  nc^ 
debtor,  or  creditor,  or  both ;  in  which  latter  cafe  it  was  more  fpecia:IIy 
diftingui(hed  by  the  tehn'delegation. 

The  third  chapter  relates  to  the  releafe  of  debts,  and  incltideg 
a  very  curious  difcuffion  of  ^the  queftion,  whether  a  creditor  may 
lawfully  receive  a  compenfation  for  difcharging  a  furety,  withouCy^ 
applying  it  to  the  reduftion  of  the  debt,  which  is  anfwer^/*  »n  the 
affirmative,  as  the  undertaking  perfonally  th^  -:^i**c  XxSot^  incum-' 
b^nt  OP  -^-^  nirrty.  is  a  valuable  f-*J^'**  ^}  remuneration,  and  thcJ 
•tmci'pAl  who  has  lo  p-»^    -  «nore  than  his  own  debt  cannot  havtf 
any  grow^d  for  complaining  of  fuch  an  arrangement.    The  fourth 
^j^3^er  relates  to  compenfation,  or  the  right  which  by  moderri 
statutes  has  been  introduced  into  the  law  of  England^  by  the  namd 
of  fet-off,  and  contains  feveral  points  in  accordance  with  it,  2xA 
illuftrative  of  the  general  principles  applicable  to  each/    The  fifth 
chapter  relates  to  extindion  by  confufion,  or  the. fame  perfon  be^ 
coming  entirely  and  abfolutely  entitled  to  the  right  and  fubjeft  t<^ 
the  obligation.    The  fixth,  to  extinftion  of  the  obligation  by  th^ 
^xtinguifhment  of  the  thing   due;    and  the   feventh  to   feteral 
other  ways  in  which  obligations  are  extinguifted,  viz.  The  lapfd 
of  time,  ,the  occurrence  of  a  condition,  upon  which  it  was  agreed 
that  the  obligation  fliould  determine,  and  which  is  called  a  refohi* 
tory  condition,  and  the  death  of  the  creditor,  or  debtor,  when  th* 
contraft  or  other  obligation  was  of  a  perfonal  natute.     The  eighttk 
and  laft  chapter,  relates  to/»j  de  non  tetevoir,  inA  piefcription*. 
FUts  de  non  recevoiry  are  bars  or  eftoppels  to  the  riiaintehane'e  of 
a  claim  or  defence,  fuch  as  a  judgment^  the  effeflE  of  whith  will 
be  mentioned,  in  fpeaking  of  the  fourth  part  of  the  wort,  ai  thd 
lapfe  of  tirtie  within  which  it  was  neceffary  that  the  aftion  (hduld 
he  inftituted,  and  which  was  called  prefcription,  anfwering  t6  out 
ftatutes  of  limitation,  and  very  analogous  to  tTiem  in  hs  riattfrc  and 
cffefts. 

The  fourth  part  relates  to  (he  proof,  sis  well  rf  obligations  as  d( 
their  performance,  a»d  is  a  general  view  of  the  law  rf  evidenc^^ 
The  firft  chapter  relates  to  written  evidence,  and  begins  wJrii 
authentic  afts  or  inftruraents  in  writing  paffed  before  Notaries,  an'd 
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canying/ull  credit  againft  the  parties^  and  all  claiming  under  them, 
of  what  the  ad  profefTesto  import ;  thefe  ads  might  be  impeach^' 
edas  falfc  by  a  fpeclal  procefs  inftituted  for  the  purpofe>  but  did 
act  require  any  verification,  in  which  refpeA  they  differ  from  a£ls 
nnder  private  fignaturc.    The  evidence  of  private  writings,' and 
tndcfmen's  books  is.alfo  examined.     There  is  an  article  refpe£iing 
copies,  which  prii)cipally  relates  to  copies  made  by  notaries  in  the 
pitfence  of  the  parties,  or  after  a  judicial  fummons.     The  fecond 
chapter  relates  to  verbal  evidence  ;  the  law  of  France^  like  that  of 
j&f^/W,  would  not  allow  verbal  evidence  to  be  given  in  contradic- 
tion or  explanadon  of  the  contents  of  writings,  but  it  went  much 
further,  as  no  verbal  evidence  could  be  given  in  matters  of  contrail 
exceeding  the  value  of  one  hundred  livres ;  and  this  exclufion  wa^ 
not  confined  to  the  fa£l  of  making  a  contra£b,  but  extended  to  the 
Uivery  of  goods  and  the  payment  of  debts.     A  perfon  who  had 
eren  depoGted  any  articles  in  the  cuftody  of  a  friend,  could  not 
xecoTcr  them   agsun  by  the  flrongeft  t^ftimony  without  having  a 
vricten  acknowledgment:  In  moft  cafes,  whether  founded  on  con* 
tnd  or  otherwife,  no  verbal  evidence  could  be  received  without 
\  previous  judgment  for  the  purpofe.    When  fuch  examination 
was  allowed,  it  was  taken  and  reported  in  writing.     The  examina- 
tions were  diftinguiihed  by  the  name  of  the  inquefts  of  the  refpec- 
tifc  parties.     Two  witnefles,  except  in  a  very  few  trifling  cafes, 
were  neceflary  to  prove  the  matter  in  difpute  \  the  obje£lions  to  the 
competence  of  witnefles,  both  on  the  grpund  of  infamy  and  of 
DOQTes  for  partiality,  on  account  of  relation  or  enmity  to  the 
parfies  in  difpute,  were  much  more  numerous  and  extenfive  t^** 

^*  "^  ^,g  confeffion. 

The  third  and  only  remaining  chapter  is  cor-p^^^^^    j^^^  ^^^ 

pitfumption,  and  certain  oaths  of  the  p-^  '  .  •  ^.  -,hich  arc 
divided  into  three  kinds-,  prefuirr^^^"^''"^/ *  •^^j!.![a!Srity 
fuch  as  do  not  admit  of  ^f  contradiaion,  fuch^as  ^^  ^^^^^  ^^^ 

of  a  judgment,  the  decifory  oath ;  i>r(^^  ^^  contradiaionj  and 
eftabliflicd  hy  legal  authonfj  ^^^  ^^^  inferences.   The  authority  - 
common  prefunioti^  minutely  and  fatisfaftorily  examined,  in- 
ottSSglcvcral  principles  of  very  general  application. 

The  &mc  fcaion  includes  alfo  a  view  of  the  law  refpefling  a 
dril  Ttquitu  which  was  an  extraordinary  remedy  for  obtaining  re- 
fief  againft  any  judgment  improperly  obtained,  and  has  fomc  rc- 
(embbnce  to  our  ancient  writ  of  audita  querela^  and  alfo  to  the 
authority  of  the  court  of  Chancery,  in  granting  injunAioift  againft 
judgments  obtained  at  law.  The  decifory  oath,  was  an  oath  that 
cither  party  might  tender  of  defer  t6  the  othef,  as  to  the  exiftence 

or 


or  fatisfa£lion  of  the  demand  ;  the  party  to  whom  it  was  deferrcd 
might  decline  taking  it  upon  referring  it  back  to  the  firft.  The 
oath  that  was  hereupon  taken  was  deciGve  of  the  matter  in  contefl^ 
which  could  'not  be  revived  by  any  evidence  of  its  falfehood^ 
provided  it  was  regularly  deferred.  The  fame  proceeding  obtains 
in  Scotland  under  the  term  of  the  oath  of  verity.  Th^rc  is  no  oc- 
cafion  for  fuch  an  inftitution  in  England,  as  either  party  can,  by  fuit 
in  equity,  compel  a  difcovery  by  the  oath  of  the  other  without 
being  bound  to  abide  by  it.  The  oath  upon  fa£ls  and  articles 
was  fimilar  to  an  oath  made  by  a  defendant  in  ainfwer  to  a  bill 'of 
difcovery ;  hut  I  conceive  could  not  be  demanded  de  jurty  as 
'otherwifc  the  decifory  oath  would  never  have  been  reforted  to- 
The  fuppletory  oath  was  adminiftered  by  a  judge  to  either  of  the 
parties  for  his  own  fatisfadioui  in  confequence  of  his  not  forming 
a  completely  decifive  opinion  upon  "the  evidence;  and  the  oath 
CTiWtd  juramentum  ad  litem,  was  .adminiftered  for  the  purpofe  of 
afcertaini'ig  the  amount  of  the  damage  tliat  had  been  fuftained. 
A  very  great  proportion  of  thefc  third  and  fourth  parts  anfwers 
the  defcription  of  Sir  William  Jones,  of  being  equally  good  law  at 
We/lmin/ler  as  at  Orleans. 

In  the  tranflation  of  this  important  work,  I  have  endeavoured 
to  convey  to  my  readers  a  corre£l  and  faithful  reprefentation  of 
the  original,  with  what  fuccefs  it  is  not  for  myfelf  to  determine. 
The  work  docs  not  afpire  to  elegance  of  didlion ;  I  have  endea-> 
Toured  to  avoid  an  idiomatical  turn  of  expreihon,  and  a  redundancy 
^^^afe,  by  the  adoption  of  relative  pronounsi  but  upon  revifing 
cd    in  whicfi"^  more  numerous  inftances  than  I  could  have  wifli- 

which  the  phrafeoSv  ^y  ^""^  ''''^  ^''''''  fufficiently  applied,  and  in 
v^^  ♦T,*.  «  r  r  '  *'  '^  not  be  accordant  to  the  Ensrli/i  reader. 
mJ^A  FT        .  ;""''"^  ^-^  -tiUty  of  the  work,  I  have  fub- 

mention  as  affording  mr,/^'^  ^^.^^'^  treatife  ;  which  I  only 
a  plan,  which  is  very  much  czicSIl^J^'^y  of  cxpreffing  a  wilh,  that 
any  publication,  was  more  univerfally  adopt^  in  tte  reference  tc» 
inftances  fubjoined  by  way  of  note  the  paflages  pf  thc^'J^n^,/^^ 
which  are  referred  to  in  the  courfe  of  the  wprk.  In  countrici 
where  that  law  is  at  the  elbow  of  every  perfon  interefted  in  the 
fubjeft  this  would  be  unneceflary  j  but  as  the  poflcflion  of  it  in  this 
country  is  not  very  general,  I  conceived  that  fuch  an  additioii 
would  in  fomc  degree  enhance  the  utility  of  my  undertaking. 
There  are  fome  cafes  of  accidental  omiflGon,  and  others  in  which  the 
infcrtion  has  not  been  madc^  on  account  of  fome  error  in  the  refers 
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cnee,  or  on  account   of  the  paflage  being  of  difproportionate 
kngth,  without  afibrding  any  additional  illuftration. 

To  Tarioua  parts  of  the  treatife  I  have  likewife  added  notes, 
when  the  relation  to  the  law  of  England  appeared  to  render  it  de« 
firaUe  ;  and  in  the  fecond  volume  have  engaged  with  the  C|me 
riew  in  more  extenfive  diflertations.  Many  patts  of  the  number 
relating  to  the  law  of  evidence  were  compofcd  previous  to  the 
ippearaxice  of  the  valuable  publication  on  that  fubjefl  by  Mr.  Ptakcg 
biit  the  obje£is  of  the  two  eflfays  are  fufiiciently  diftinA  to  prevent 
their  interference,  the  one  being  principally  defigncd  for  the  pur- 
pofe  of  immediate  praflical  reference,  and  the  other  endeavouring 
to  aiEft  the  inveftigations  of  thofe  who  were  deGrous  of  taking  a 
fcientific  view  of  the  fubjed,  fuggefting  to  the  confideration  of  the 
reader  (everal  dSfervations,  which  could  not  in  the  pra£tical  ex« 
crdfe  of  the  law  be  offered  as  authorities  to  the  judgment  of  th« 
eonrt»  in  which  I  have  frequently  availed  myfelf  of  the  alfiftance  to 
be  derived  from  the  labours  of  the  gentleman  juft  alluded  to.  la 
cafe  any  of  my  readers  Oiould  look  upon  this  part  of  the  work  as  not 
entirely  defticuteof  pra£lical  utility,  it  is  printed  in  a  manner  which 
may  allow  of  its  being  bound  feparately  from  the  reft  of  the 
volume. 

In  the  inveftigation  of  the  fubjc£ls  which  have  fallen  under  my 
attention,  I  have  aflumed  the  fame  liberty  of  obfervation  which  I 
have  ventured  to  recommend  to  others ;  wifliing  to  preferve  a  pro- 
per deference  and  refpeJi  to  the  di£bites  of  judicial  authority;  but 
at  the  fame  time  to  maintain  according  to  my  ability  the  equally 
proper  freedom  of  rational  inquiry,  and  to  fubje^  to  the  teft  of 
fair  examination  the  particular  opinions,  which  appeared  to  be  at 
variance  with  the  correA  principles  of  legal  reafoning,  and  the  real 
purpofes  of  juridical  improvement :  by  no  means  a  friend  to  wan* 
ton  innovation,    but  averfe  to   the  name  of  innovation  being 
placed  as  an  obftacle  to  every  change,  which,  confidered  with  a  due 
regard  to  all  its  confequences  and  effects,  may  be  really  conducive 
to  utility, — t  have  not  been  defirous  of  going  out  of  my  way  for  the 
pinpofe  of  meeting  with  objections ;  but  when  they  have  occurred 
in  my  piogrefs,  I  have  not  been  diipofed  to  avoid  the  difcuflion  of 
them.    To.ofier  any  caution  againft  placing  a  greater  reliance 
upon  my  individual  f^timents,  than  appears  due  to  the  reafoning 
by  wfaiehthey  are  accompanied,  or  againft  a£king  in  praAipce  \ipon 
the  ^Kculative  opinions  of  an  individual,  rather  than  upon  the  pre- 
cedents invefted  with  the  fan£kioQ  of  authority,  would  be  not  only 
unacGcflary  but  ludicrous.    I  am  not  aware  that  I  have  any  fa* 
vourite  do&xines  or  theories  to  fupport,  except  the  two  propofi- 
txmSf  that  the  decifi(MU  which  refult  from  the  principles  of  fubftan- 
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tial  juftice  (hall  not  be  facrificed  to  the  fubtilties  of  artifieitl 
reafoning)  where  the  oppofite  courfe  can  be  puffued  /Without  an 
improper  contravention  of  legal  authority,  and  that  courts  of  juf* 
tice  fhould  not  confider  themfelves  reftrifled  from  the  corre£Uon 
of  erroneous  precedents,  where  the  benefit  of  the  corre&ion  would 
be  general,  and  the  detriment  confined  to  the  parties  who  in  the  par« 
ticular  cafe  had  been  mifled  by  the  preceding  determination.  But 
while  I  exercife  the  liberty  which  I  contend  for,  with  refpeft  to  the 
cptnioHS  of  others,  it  would  be  highly  cenfurable  to  entertain  a 
prefumptuous  confidence  in  my  own.  I  flatter  myfelf  that  I  have 
at  all  times  been  fufficiently  guarded,  to  prevent  the  miftake  of 
^hat  is  only  offered  as  my  own  fuggeftions  being  confidered  as 
an  adlual  reprefentation  of  the  exifting  rules  of  legal  authority. 

Several  years  have  elapfed,  fince  I  firft  communicated  the  inten- 
tion of  offering  this  work,  with  fome  other  treatifes,  to  the  public  ; 
according  to  the  courfe  which  I  had  then  taken,  my  plan  was  to 
offer  a  treatife  referable  to  the  Englifli  law,  with  the  ai&ftance  of 
the  treatife  of  Pothier  as  a  guide  ;  after  various  circumftances  had 
occurred  to  fufpend  the  execution  of  this  intention,  I  was  induced 
to  change  my  purpofe,  and  commence  my  work  anew  by  an  entire 
tranflation,  with  the  addition  of  fuch  differtations  as  might  advance 
the  beneficial  purpofe  of  communicating  to  the  Englifli  lawyer  one 
of  the  moft  efteemed  juridical  produ£lions  of  another  country. 

Some  adjudications  having  taken  place  in  oppofition  to  the 
Opinions  that  had  been  expreffed  in  my  former  publicationsj 
with  rcfpcft  to  the  cfFedl  of  errors  of  law  \  it  afforded  me 
fome  fatisfa£lion  to  meet  with  a  treatife,  the  conclufions  of  which 
accorded  with  my  own  ideas,  by  the  chancellor  UAgueffeau^  I  was 
induced  to  renew  my  cpnfideration  of  the  fubjecls  with  more  par- 
ticulartty,  and  to  prepare  my  view  of  the  refult  for  the  infpec-> 
tion  of  the  public,  induced,  I  hope,  rather  by  my  fenfe  of  the  high 
importance  of  the  fubjed,  than  by  any  overweening  attachment 
to  the  fentiment  which  had  occurred  to  myfelf.  This  examination 
and  the  treatife  juft  referred  to  were  originally  intended  as  the  fub-» 
\t6t  of  a  detached  publication ;  but  a  paiTage  in  the  Treatife  oti 
Obligations  has  afforded  me  an  opportunity  of  giving  it  an  appo- 
(ite  introduction  in  the  prefent  volume.  I  have  there  enlarged 
with  fome  particularity  upon  that  liberty  of  difcuflion,  refped^ing 
which  it  would  perhaps  be  thought  that  I  .have  faid  more  than 
fufficient  in  the  prefent  Introdudion,  and  in  different  parts  of 
the  publication;  but  I  have  preferred  incurring  in  this  refpeA  the 
charge  of  prolixity  and  repetitions,  to  prefenting  in  a  mutilated 
ftate  what  had  occurred  to  me  as  forming  an  important  part 
of  a  conne£l:ed  objed. 

In 


htroduSion.  .  99 

In  cafe  I  (bouU  refume  the  intention  «f  pcrfe^^ing  a  tiew 
of  the  law  refpe£liag  &vei:al  particular  CQn(t^£ts,  U  will  be 
done  in  conformity  to  my  original  plan  an4  the  ^  fpectmea 
formerly  exhibited.  An  entire  tranflatipn  pf  the  tre^itifeft  of 
PaUrrg  with  an  addition  by  way  of  note  t>f  the  decifions 
of  the  EngliQi  law,  would  in  its  nature  be  a  woik  of  greiter 
otlUty,  bat  would  in  all  probability  be  regarded  as  too,e3cpenfiT& 
Uj  preparations  were  in  very  confiderable  fot^K^rdncfs  when  I 
snnounced  them  to  the  public^  but  the  prefent  wofk|  in  addition  to 
other  puifuits  and  avocationsj  lias  ahnoft  vridibeld  them  from  my 
contemplation,  and  I  am  onjy  now  about  to  feel  myfetf  at  liberty 
codiTcdl  my  attention  to  the  reconfideration  of  the  fubje£l. 

I  have  made  fome  alluiions  to,  and  eaitraflpd  fome  paflages  4wi^ 
zny  former  eflay,  refpe£iing  the -deciiions  of  Ixflrd  MiMsfieUj  ft 
work  which  I  undertook  witli  the  idea  that  fuch  an  undertaking, 
proceeding  according  to  the  arrangement  of  BlackfignibCosaxafix^ 
tiries,  and  condufled  with  the  freedom  akeady  fo  often  adterte4 
to,  accompanied  by  a  hij^^  admiration  of  the  exalted  dxmi^'V 
before  one,  might  have  been  deemed  /condttdLve  to  its  psofefled 
object  of  facilitatijQg  the  paflagc  from  the  .elementary  to  the  moiqp 
technical  iludy  of  the  law.    That  my  difappointment  lias  «;onfic|d 
the  predi£lions  of  thofe  who  pronounced,  that  the  fubje£k  whidi 
bad  to  myfelf  appeared  fo  intimately  conneAed^  with  the   ufeful 
colture  of  the  profeifion,  would  not  be  deemed  of  fufficient  intereft 
to  attra&  attention,  (independently  of  all  confiderations  refpe£ling 
the  execution,)  and  that  the  work  has  remained  three  years  almoft 
entirely  unnoticed,  are  fubje£ls  which  I  have  perhaps  no  right  to 
obtrude  upon  the  public,  as  the  fpeculation  was  my  OMm  concemy 
and  the  fuccefs  or  failure  of  it  is  a  matter  of  importance  only  to 
myfelf;  but  as  the  fame  views  which  have  adluated  me,  in  the  com- 
pofition  of  the  prefent  volume,  were  equally  prevalent  is  that,  I 
cannot  but  feel  fome  anxiety  for  efcaping  a  fimilar  mortifica- 
tion* 

I  am  prepared  to  offer  an  extenfive  feIe£lion  from  the  pleadings 
tiUAgueffeauj  which  may  be  regarded  as  mafterpieces  of  judicial 
eloquence,  upon  fubjeAs  of  very  great  importance  a^d  very 
general  intereft,  to  the  attention  of  the  public,  and  Ihould 
feel  confiderable  pleafure  in  communicating  to  my  readers  a  part 
of  that  gratification  which  I  have  myfelf  experienced  in  the  tranf- 
lation ;  but  although  I  can  juftly  difclaim  an  exceffive  regard  for 
pecuniary  confiderations,  I  muft  not  allow  my  attachment  to  the 
promotion  of  a  favourite  fclence  entirely  to  fuperfede  the  ordinary 
chims  of  prudence  and  difcretion, 
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After  the  greater  part  of  the  prefent  work  was  printed  I  formed 
the  refolution  of  fubjoining  to  it  two  fpecimens  of  the  produdions 
which  I  have  juft  referred  to  ;  the  one>  an  entire  pleading  upon  a 
fttbje^l  in  which  the  Engltfb  law  would  clearly  have  a£ied  upon 
fimilar  principles ;  the  other^  an  abridgment  of  a  piece»  the  excel* 
lence  of  which  has  juftly  attached  to  it  a  peculiar  celebrity }  and 
from  which  I  had  previoufly  inferted  fome  extrafts  referable  to 
the  topics  of  my  own  difcuffion.  The  tranflation  of  thefe  additions 
is  preceded  by  a  fummary  expofition  of  their  contents. 

The  names  of  PotbUr  and  UAgiuJfeau  are  fuffieiently  connected 
to  render  fuch  an  addition  admiffible,  for  the  importance  of  the 
obje&s  which  both  are  fo  admirably  calculated  to  promote ;  and 
even  thofe  who  may  difpuile  the  propriety  of  the  introdu  Aiouy  will 
perhaps  excufe  it  on  becoming  acquainted  with  the  company. 
«  With  refpeft  to  the  mechanical  execution  of  the  prefent  work» 
confiderable  puns  and  expence  have  been  applied  to  obviate  the 
defeQs  which  have  occurred  in  my  former  produ^onSi  and  the 
eonfequence  of  refiding  at  a  diftance  from  the  prefs.  I  am  forry 
to  add  that  thefe  pains  do  not»  upoii  revifioui  appear  to  have  been 
.  entirely  fuccefsfuU  but  I  hope  that  mod  of  the  errors  which  have 
hitherto  efcaped  obfervation  will  be  fuffieiently  correftcd  by  the 
context. 
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PRELIMINARY  ARTICLE. 

-     -  nnHE  term  Obligation  has  two  fignifications :  in  its  more 
-^    extenfive  fignification,  it  is  fynonymous  to  Dutjy  and 
comprifesiinpeTfed,  as  well  as  perfe£l:  Obligations. 

Thofe  Obligations  are  called  imperfeft,  for  which  we  are  account- 
able to  God  only ;  and  of  which  no  perfon  has  a  right  to  require  the 
performance.  Such  are  the  duties'of  charity  and  gratitude.  The 
giTing  of  almsj  for  inftance,  from  our  fupetfluities^  is  a  real  Obliga« 
don,  and  the  negleft  of  it  is  a  high  offence  \  but  it  is  an  imperfedl 
Obligation,  as  we  are  accountable  for  it  to  God  only  :  when  the  Obli- 
gation is  (Ufchargedy  the  perfon  who  is  the  obje£k  of  it  receives  the 
alms,  not  as  a  debt,  but  as  a  benefit.  It  is  the  fame  with  the  duty 
of  gratitude  ;  he  who  has  received  a  figiial  benefit  is  obliged  to  ren- 
der bis  benefa£ior  all  the  fervices  in  his  power,  when  occafion  offers 
fcr  his  doing  fo ;  and  it  is  finful  and  difhonourable  to  negle£t  it  :  but 
thebenefa£tor  has  no  right  to  claim  fuch  fervices  \  and,  when  they 
art  rendered,  he  receives  them  in  his  turn  as  a  benefit.  If  my  be- 
nefactor had  a  right  to  demand  that  I  fhould  render  him  upon  the 
like  occafion  the  fame  fervice  which  he  has  rendered  me,  the 
affifbnce  I  receive  would  be  no  longer  a  benefit  but  a  bargain  ;  an^ 
the  fervice  which  I  render  in  return  would  no  longer  be  entitled  to 
ihe  name  o{pziit}xde^tbeeffence  of*vhich  conlifls  in  its  being  voluntary. 
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2  preliminary  Article^ 

The  term  OUigMiion^  in  a  more  proper  and  confined  Tentcj  com^ 
prtfes  only  perfefl  obligations,  which  are  alfo  called  perfonal  exl-: 
gagcments,  and  which  give  the  perfon,  with  whom  they  are  con-' 
tradedj  a  right  to  demand  their  performance  $  and  it  is  diis  kind  of 
Obligation  which  is  the  obje&  of  the  prefcnt  treatife. 

Juriils  define  thefe  Obligations  or  perfonal  engagements  to  be  a 
legal  tie  which  binds  us  to  another,  either  to  give  him  fome  thing, 
t)r  to  do  or  abftain  from  doing  fome  aft,  Vinculum  juris  quo  neceffi'^ 
tote  adftringimur  alicujus  veifolvenda  ;  Inflit,  tit.  De  ObL  Obligationum 
pihjlaniia  con/j/lit  ut  alium  nobis  obfiringat,  ad  dandum  aliquid^  velfdcicn^ 
dum^  vel  pntftandum  ;  i.  3.  jff^.  De  ObL 

The  term  legal  tie^  vinculum  jurisy  is  only  applicable  to  civil  Obli- 
gations. Natural  Obligation,  which  is  only  a  tie  of  moral  equity,  is 
alfo,  though  in  a  lefs  appropriate  fenfe,  aperfeft  Obligation;  for  it 
gives  a  right,  though  not  in  point  of  law,  in  point  of  coitfcience  (a), 
to  the  perfon  in  whofe  favour  they  are  contrafted,  to  demand  tlieir 
performance,  which  imperfect  Obligations  do  not.     Vi.  infm^  No, 

^97-  /        .  ..        , 

Hie  prefent  treadfe  on  Obligations  will  be  divided  into  four  parts. 

In  the  firft  we  ihall  examine  what  relates  to  the  efience  of  Obliga-' 

tions,  and  what  are  theif  eilefts^ 

In  the  fecond,  the  feveral  divifions  and  kinds  of  Obligations. 

In  the  tliird,  the  feveral-  manners  in  which  Obligations  are  er-^ 
tinguiflied  or  defeated. 

We  (hall  add  a  fourth  part,  refpefting  the  proof  as  well  of 
Obligations  as  of  their  difcharge  or  payment. 

PART    L 

Of  the  Effence  of  Obligations  and  their  EffeSls^ 

C  H  A  P.    I. 

Of  the  EJfenci  of  Obligations. 

P      ^  iTisof  the  cflence  of  Obligations  that  tlierc  (houldbe,  t^A 
caufe  from  which  the  Obligation  proceeds.  2.  Perfons  be- 
tween whom  h  is  contrafted^     3.  Something  which  is  the  objeA 
of  it. 

{a)  Si  non  dant  Ufor  extmtur  m  mohit  dmu  kfor  dt  Af  nnjdfce^  thefe  tttmtfir  txteritur 
an6/er  de  confcie*ee  contiDoally  occor  in  the  writtogs  of  Pothier  ;  tnd  ic  it  the  profeiled  objeft 
of  the  prefeat  treatife  to  coofider  the  oUigationt  of  conf^iencey  at  well  m  tbofe  captole  of  be* 
log  enforced  by  kw  |  but  as  the  fonner  exprtflTion  d«es  not  accord  with  the  idiom  of  the  Em^ 
l^b  iaogoage,  thoogh  the  Latm  phrafe  for  the  latter  if  naiuraUscd  by  our  jatidical 
wriurS}  I  prefer  aToiding  the  metaphw icil  expr^w  • 

Tlie 
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Tlie  ciufes  of  Obligacioiis  are,  i.  Contrads^— 2.  Ei^agements  m 
die  nature  of  contra&3  [guafi'ContraBiy — 3*  Injuries  {/khtsl, — ^ 
KQ%  in  the  nature  of  injuries  \gm^-ASisy — Sometimes  die  mere 
lutbority  of  die  lanr,  or  the  mere  farce  of  natural  equity* 

We  fliall  treat;  i.  Of  Cootrads,  wbich  are  the  moft  frequent 
IbiBoe  of  Obligations. 

2.  Of  the  other  caufes  of  Obligations. 

3.  Of  the  perfons  between  whom  they  are  contracted* 
4*  Of  the  things  which  may  be  the  objeA  of  thenu 

SECTION    1. 

OfOmtraas. 

We  (hall  examine ;  i*  What  a  contrad  isj  and  wherdn  it  differs 
irom  a  pollicitation ;  and  what  things  are  principally  to  be  diftin- 
guiflied  in  each  kind  of  contrail.  2.  We  (hall  ftate  the  fereral  di- 
Yifions  of  contradis.  3.  We  (hall  treat  of  the  general  defe£is  or 
vices  which  may  occur  in  contrad^s*  4.  Of  the  perfons  who  can 
or  cannot  contnA*  5.  Of  what  may  be  the  obje£l  of  contra^s  % 
ind  herein  of  the  rule  of  the  civil  law,  that  it  can  only  be  fomething 
which  concerns  the  interefts  of  the  contra£ling  parties,  and  that  a 
perfon  can  only  ftipulate  or  promife  for  himfelf*  6.  Of  the  efieft 
of  contra&s.  ^•  We  (hall  ftate  the  rules  for  the  interpretation  of 
contraAs.  8.  We  (hall  fpeak  of  the  oath  fometimes  taken  for  the 
perforaiance  of  agreements. 


ARTICLE    I. 

Whd  a  ContraS  is,  wherein  it  differs  from  a  Pollicitation,  (or  Promife,) 
sndvfbat  Tiings  are  princi/tal/y  to  be  diftingui/bed  in  every  Contrail. 

$  I.     What  a  QpntraB  is. 
.     -         A  contra£i  is  a  particular  kind  of  agreement ;  to  under- 
(land  die  nature  of  a  contrail}  we  fhould  therefore  previ- 
ottlly  underftand  the  nature  of  an  agreement. 

An  agreement  is  the  cdnfent  of  two  or  more  perfons  to  form  feme 
Oigagement,  or  to  refcind  or  modify  an  engagement  already  made. 
Duontm  velplurium  in  idem  placitum  confenfus,  Zr.  i«  $  i.ff.  De  PaB. 

That  kind  of  agreement,  the  obje£i  of  which  is  the  formation  of 
an  engagement,  is  called  a  contra£l.  The  principles  of  the  Roman 
laws  refpe^ling  the  different  kinds  of  agreements,  and  the  diftinc- 
6on  between  contrails  and  (imple  agreements,  not  being  founded 
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on  the  law  of  nature,  and  being  indeed  very  remote  from  (implicit^, 
are  not  admitted  int6  our  law. 

Hence  it  follows,  that  in  our  law  we  (hould  not  define  a  contraA- 
as  it  was  defined  by  the  interpreters  of  the  Reman  law  \  com)enti9 
mmenhabens  a  jure  civili  vel  caufam  ;  but  that  it  fhould  be  definedt 
\  An  agreement  by  which  two  parties  reciprocally  promife  and  en* 
gage,  or  one  of  theni  fingly,  promifes  and  engages  to  the  other  to 
give  fome  particular  diiug,  or  to  do  or  abftain  from  doing  fome  par- 
ticular a6i/ 

The  words  promife  and  engage  arc  ufed  bccaufe  thofe  promifet 
alone  which  are  made  with  the  intention  of  producing  an  engage- 
ment, and  of  giving  the  party  to  whom  they  are  made  a  right  of 
demanding  their  performance,  can  amount  to  a  contia£^  and  agree- 
ment. 

There  are  other  promifes  made  with  fairnefs  and  a  real  deCign  of 
accomplifliing  them,  but  without  any  intention  of  giving  the  per- 
fo^  to  whom  they  are  made  a  right  of  demanding  their  performance. 
This  is  the  cafe  where  a  perfcn  makes  a  promife,  intimating,  at  the 
fame  time  that  he  does  not  mean  tb  engage  himfelf  \  or  when  fuch 
a  refetvation  can  be  implied  from  the  circumftances  of  the  cafe,  or 
the  relative  charafters  of  the  perfon  making  the  promife,  and  the 
pcrfon  to  whom  it  is  made.  As  if  a  father  promifes  his  fon  at  col- 
lege,  tliat  if  he  is  attentive  to  his  ftudies  there,  he  will  give  hiifi 
money  for  a  journey  of  pleafurc  in  the  vacation  ;  it  is  evident  that, 
in  making  this  promife,  the  father  does  not  mean  to  contraft  whaf 
can  properly  be  called  an  engagement.  Thefe  promifes  produce, 
indeed,  an  imperfeft  obligation  for  their  performance,  if  notliing 
unforefeen  occurs  which  would  \\:\xc  prevented  their  being  made. 
But  ftill  they  do  not  conftitute  any  engagement,  nor  confequently 
any  contf a£V. 

$  11,  Wherein  a  ContraEf  differs  from  a  Pollicitation. 

...  It  can  no  longer  be  a   queftion  whether  pollicitations 

are  obligatory  by  the  law  of  France ;  the  ordinance  of 
one  tlioufand  feven  hundred  and  thirty  one,  Art  3.  having  prohi- 
bited all  gratuitous  difpofitions  of  property,  except  by  a£lual  dona-^ 
tion  in  the  life  time  of  the  donor,  or  by  teftament. 

The  definition  already  given  of  a  contraft  explains  the  difference 
between  that  and  a  pollicitation.  A  contra£{  includes  a  concur- 
rence of  intention  in  two  parties,  one  of  whom  promifes  fomething 
to  the  other,  who  on  his  part  accepts  fuch  promife.  A  pollicitations 
is  a  promife  not  yet  accepted  by  the  perfon  to  whom  it  is  made.  Pol- 
llHatio  efi folius ojferentis J^romiffumy  L*  3.^.  De Pollicit* 
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A  poOicitation^  according  to  the  rules  of  mere  natural  law,  does 
not  produce  what  can  be  properly  called  an  Obligation  ;  and  the 
perfon  who  has  made  the  promife  may  retrafl  it  at  any  time  before 
it  is  accepted  ;  for  there  cannot  be  any  obligatio9  without  a  right 
being  acquired  by  the  perfon  in  whofe  favotur  it  is  contraded  againft 
the  perfon  bound.  Now  as  I  cannot,  by  the  mere  2iEt  of  my  own 
mind,  transfer  to  another  a  right  in  my  goods,  without  a  concur- 
rent intention  on  his  part  to  accept  them,  neither  can  I  by  my  pro- 
mife confer  a  right  againft  my  perfon,  until  the  perfon  to  whom  the 
promife  is  made  has,  by  his  acceptance  of  it,  concurred  in  the  intent* 
tionaf  acquiring  fuch  right.     Grotim,  lib.  2.  c.  2. 

But  though  a  pollicitation  is  not  obligatory  by  the  mere  force  of 
natural  law,  the  civil  law,  which  comes  in  aid  of  the  natural  lawj 
according  to  the  Roman  fyftem  of  jurifprudence,  rendered^  the  piol* 
licitadons  of  a  citizen  to  the  place  to  which  he  belonged  obligatory 
in  two  cafes,  i.  When  there  was  a  juft  caufe  for  making  it;  as 
in  confideration  of  holding  fome  magiftracy  within  the  place,  oi 
hworem.  2.  When  it  had  been  begun  to  b^  carried  into  execution* 
l.  u  /.  Dc  Poll. 

J  ni.  Of  three  Things^  nvhich  are  to  be  dtfitnguijbed  in  every  Contra^. 

|.  .  With  refpe£t  to  contrads,  Cujas  makes  no  other  dif-r 
tin£iions  than  of  thofe  things  which  are  of  the  eflence 
of  the  contrad  and  thofe  which  are  accidental  to  it.  The  diftinc- 
tion  made  ty  many  lawyers  of  the  feventeenth  century  is  much  more 
accurate ;  they  diftinguifli  three  different  things  in  each  contraA 
— Things  which  are  of  the  eflcnce  of  the  contra£i,  things  which 
are  only  of  the  nature  of  the  contra£i,  and  things  which  are  merely 
accidental  to  it. 

|.  ^  .       ift.  Things  which  are  of  the  eflence  of  a  contraA  are  thofe 
without  which  fuch  contra£):  cannot  fubfift,  and  for  want 
of  which  there  is  either  no  contra£):  at  all,  or  a  contra^  of  a  differ- 
ent kind. 

For  inftance,  it  is  of  the  effence  of  a  contradi  of  fale  that  there  be 
a  thing  fold,  and  a  price  for  which  it  is  fold.  Therefore  if  I  fell 
you  a  thing  which  without  the  knowledge  of  either  of  us  has  ceafed 
to  exift,  there  will  be  no  contraft,i.  57.  ff,  J)e  Cprttr.  Emp.  it  being 
impoflible  that  there  can  be  a  fale  without  a  thing  fold.  Alfo  if  I 
*  agree  to  fell  you  any  thing  for  the  price  given  for  it  by  my  relation  , 
from  whom  it  has  defcended  to  me,  and  it  appears  that  it  had  not  been 
fold  but  given  to  him,  there  will  be  no  contra£t  for  want  of  a  price. 
Inthefeinftances  the  want  of  any  of  the  things  which  arelof  the 
fflcnce  of  the  contract  prevents  a  contraft  of  any  kind  from  take 
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sng  place.    Sometimes  the  want  of  eflfential  circumftanoes  only 
changes  the  nature  of  the  contra£b. 

For  inftance,  the  eflence  of  a  contraA  of  fale  being  a  price  wfaidi 
confifts  in  a  fum  of  money  to  be  paid  by  the  buyer  to  the  feller)  if 
there  is  an  agreement  that  I  iball  fell  you  my  horfe  for  one  of  your 
books,  tins  agreement  does  not  conftitute  any  fale,  as  there  can  be 
no  fale  widiout  z  price  in  money.  But  ftill  At  agreement  is  not 
null }  for  it  forms  a  difierent  kind  pf  contra£b,  namely,  an  exchange. 

In  the  fame  manner  it  is  of  the  eflence  of  a  contrail  of  (ale,  not 
indeed  tliat  the  feller  (hall  precifely  oblige  himfelf  to  transfer  to  the 
buyer  the  property  in  the  tlung  fold,  if  he  is  not  the  proprietor  of  it ; 
but  diat  he  (hall  UQt  retain  it,  if  he  is  the  proprietor :  thus  if  it  is 
agreed  that  I  (hall  fell  you  an  eftate  for  a  certain  fum,  and  an  annuity 
which  you  agree  to  pay,  which  eftate  I  undertake  that  you  (hall  en-9 
joy,  but  widi  a  refervation  that  the  inheritance  of  it  (hall  remain  with 
me  \  this  agreement  forms  not  a  fale,  it  being  contrary  to  the  e£> 
fence  of  a  fale  that  the  feller  (hould  retain  the  property ;  but  becomes 
a  leafe.  80^  Di  Contr.  Emp.  Nemopatefi  videri  rem  vendidtffe  de  cujus 
dominio  id  agitur,  ne  ad  emptorem  tranfeat ;  fed  hoc  atdt  hcatio  eft^  aui 
tJiud  genus  cmtroEltis. 

In  like  manner  it  is  of  the  eflence  of  the  contrads  of  loans  for  ufb 
\pret  d*ufagej  commedatufn']^  of  mandates,  and  of  depofit,  that  they 
ihall  be  gratuitous.  If  I  lend  you  any  thing  in  confideration  of  your 
agreeing  to  pay  me  a  certain  fum  for  the  ufe  of  it,  that  is  not  a  con- 
trad  oflending  (commodatum)^  but  of  a  difierent  kind,  viz.  of  hiring 
f  hcatio,  conduBio),  For  the  fame  reafon,  if  when  I  accept  a  com-< 
miflion  from  you,  or  a  thing  which  you  entruft  to  my  care,  I  re- 
quire a  recompence,  diere  is  not  any  mandate  ordepofit,  but  a  con- 
txzCt  of  hiring,  in  which  I  let  out  my  trouble  in  tranfadiing  your 
bufinefs  or  taking  care  of  ypur  property. 
-  -  2d.  Things  which  are  only  of  the  nature  of  the  contra  A 
arethofe  which,  without  being  of  the  eflence,  form  a  part  of 
it,  though  not  exprefsly  mentioned }  it  being  of  the  nature  of  the 
contra£l  that  they  (hall  be  included  and  underftood. 

Thefe  things  have  an  intermediate  place  between  thofe  which  are 
of  the  eflence  >of  the  contra£t,  and  thofe  which  are  merely  acciden- 
tal to  it,  and  dificr  from  both  of  them. 

They  difier  ftom  thofe  which  are  of  the  eflence  of  the  contrad^ 
inafmuch  as  the  contradi  may  fubfift  without  them,  and  they  may 
be  excluded  by  die  exprefs  agreement  of  the  parties ;  and  they 
differ  from  things  which  are  merely  accidental  to  it,  inafmuch  as 
ihey  form  a  part  of  it  without  being  particularly  expreflfed,  as  may 
be  illuftrated  by  the  following  examples.    In  the  contrail  of  fale 
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die  obCgadon  of  warranty  {a)p  which  the  (eller  contraids  widi  the 
piirchaferi  is  of  the  nature  of  the  contra£l  of  fale ;  therefore  the  fel- 
ler, by  the  a&  of  (ak)  contrails  this  bbligatlonj  though  the  parties 
do  not  etprefs  it,  and  there  is  not  a  word  refpe£ting  it  in  the  con« 
trad }  but  as  the  obligation  is  of  the  nattire  and  not  of  the  eflence 
of  the  contrail  of  fale,  the  contra£^  of  fale  may  tubCIl  without  it ; 
and  if  it  is  agreed  that  the  feller  Ihall  not  be  bound  to  warranty^ 
Inch  agreement  will  be  valid,  and  the  contta^^  will  continue  a  re4 
contraft  of  fale. 

It  is  alfo  of  the  nature  of  the  eontrad  of  fale,  that  as  foon  as  the 
contraft  is  completed  by  the  confent  of  the  parties,  although  be^ 
fore  delivery^  the  thing  fold  is  at  the  ri(k  of  the  purchafer ;  and  that 
if  it  happens  to  perifli  without  die  fault  of  the  feller,  the  lofs  falU 
upon  the  purchafer,  who  is,  notwithftanding  the  misfortune,  liable 
for  the  price ;  but  as  that  is  only  of  the  nature  and  not  of  the  ef« 
fiaioe  of  the  contra£t,  the  contrary  may  be  agreed  upon. 

Where  a  thing  is  lent  to  be  fpecifically  returned  [camtnodatur^^  it 
is  of  the  nature  of  the  con^A  that  the  borrower  (hall  be  anfwer*^ 
sUe  for  die  Righted  negligence  in  refpe£i  of  the  ardcle  lent.  He 
contrafls  this  obligation  to  the  lender  by  the  very  nature  of  the  cbn^ 
txa£t,and  without  any  thing  being  faid  about  it :  but  as  this  obliga- 
pon  is  of  the  nature,  and  not  of  the  eiTence  of  the  contra^,  it  may 
he  excluded  by  an  expreis  agreement  that  the  borrower  ihall  only 
be  bound  to  z€t  with  fidelity,  and  (hall  not  be  refponfil^le  for  any 
accidents  merely  occafioned  by  his  tiegligence* 

It  is  alfo  of  the  nature  of  this  cpntra£t  that  the  lofs  of  the  thing 
lent,  when  it  arifes  from  inevitable  accident,  falls  upon  the  lender  ; 
but  as  that  is  of  the  nature  and  not  of  the  eflence  of  the  contra£t| 
there  may  be  an  agreement  to  charge  the  borrower  with  every  lo(s 
dut  may  happen  until  the  thing  is  reftored*  ' 

A  great  variety  of  other  inftances  might  be  adduced  from  tht 
diSerent  kinds  of  contracts. 

|.  2  .  3d.  Thofe  things  which  are  accidental  to  a  contraft  are 
fuch  as,  not  being  of  the  nature  of  the  contra£t,  are  only 
induded  in  it  by  exprefs  agreement*  For  inftance,  the  allowance 
of  a  certain  time  for  paying  the  money  due  \  the  liberty  of  paying 
it  bf  inftalments,  that  of  paying  another  thing  inftead  of  it,  of  pay- 
ing to  fome  other  perfon  than  the  creditor,  and  the  like,  are  icci* 
doital  to  the  contra£t,  becaufe  they  are  not  included  in  it  without 
being  particularly  e:(prefled  {b). 

(«)  It  ii  immaterial  here  to  cmifider  horn  tn  tlie  ilhiftratioii  woold  accord  with  the  de* 
ciidM  of  the  Eit'lb  \tm,    T^  lew  may  be  aflUmedl  for  the  pfefent  piirpofe  10  be  at  ftated. 

(i)  Thefe  fevcral  diftiaAions  may  be  further  illuftrated  firom  the  EngHp  law  by  the  caib 
^a  Icaft,    It  ia  eflcACUl  to  a  leaft  that  there  fliaU  be  t  it^effiMi  in  the  Wflbr^This  in- 
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ARTICLE    n. 

Divifion  of  Contra  ffs. 

P       -         The  divifion  of  contrads  by  the  Roman  law  into  no* 

lUinate  and  innominate;  contra£ls  bona  Jidei^   and  con- 

tX2iQ.sJlrini  juris  ;  is  not  adopted  in  the  law  of  France*     The  divi- 

fions  recognized  in  France j  are,  i .  into  reciprocal  [Jynallagmatiques} 

and  unilateral  contrails. 

Reciprocal  contra£ls  are  thofe  in  which  each  of  the  parties  enters 
into  an  engagement  with  the  other,  fuch  as  fale>  hire,  &c. 

Unilateral  contrafbs  are  thofe  in  which  one  of  the  parties  coni* 
tra&s  an  engagement  to  the  other,  as  the  loan  of  money  [^r^  d'tffog^p 
tnutuum]* 

Reciprocal  contrails  are  fubdivided  into  perfe£l  and  imperfeA. 
In  thofe  that  are  perfefUy  reciprocal,  the  obligation  of  each  of  the 
parties  is  equally  a  principal  obligation  of  the  contra£t ;  fuch  as 
fale,  hiring,  partnerfliip,  &c.  For  inftance,  in  the  contra£l  of  fale^ 
the  obligation  of  the  feller  to  deliver  the  article  fold,  and  of  the 
purchafer  to  pay  the  price,  are  equally  principal  parts  of  the  con- 
tra£t.  The  contra£ts  which  are  imperfe£tly  reciprocal  are  thofe 
in  which  the  obligation  of  one  of  the  parties  only  is  a  principal  obli- 
gation of  the  contrail  \  fuch  are  the  cohtrads  of  mandate,  depofit^ 
loans  for  ufe,  and  pledge.  In  thefe  the  obligation  of  tUe  mandatary 
to  give  an  account  of  his  commiflion,  and  of  the  party  receiving  a 
thing  by  way  of  depofit,  loan,  or  pledge,  to  reftore  it,  are  principal 
obligations  pf  the  contra£ts ;  thofe  of  the  employer,  the  lender,  or 

duces  TeTcril  confeqaeDceii  as  t  right  of  adion  founded  upon  privity  of  eftatCy  a  power  to 
diftrain>  Sec.  If  the  perfon  who  makes  a  cootrad  in  the  form  of  a  Jcafe  does  not  retain  a  rt- 
verfioHy  theefleotial  cbaraQjer  of  that  cootradi  4ocs  not  cxift,  and  the  incidental  confequen- 
ces  do  not  attach;  but  ftiU  there  is  a  valid  contrad  of  a  different  kind.  It  is  of  the  nature 
•fa  leafe  for  lifts  or  years  that  it  Ihall  be  impeachable  for  waAe  ;  but  the  contrary  is  every 
day  fpecially  provided  for.  A  covenant  that  the  tenant  Ihall  ofe  a  particular  courfe  of  huf- 
bandry  is  accidental. 

The  following  cafe^  depending  in  a  material  degrceonthediftin^ion  between  things  of  the 
nature  of,  jnd  thofe  accidental  to  a  contrary  occurred  refpeding  a  contrad  of  apprcntice* 
ihip. 

The  ftat.  S  Ann,  €.  9.  pcovidesy  That  when  any  thing  (hall  be  contraded  for  the  ufe  or 
benefit  of  the  mafter^  a  certain  duty  ihall  be  paid,  or  the  contra^  ihall  be  void.  It  was  (ong 
a  difputed  queftion,  whether  an  agreement  by  the  father  of  the  apprentice  to  iind  his  fon  with 
board  apd  lodging  was  included  in  this  proviiion,  and  many  cafes  had  been  decided  uponaol- 
lateral  grounds  without  meeting  the  general  queilion  ;  but  when  that  queilion  came  fora  di- 
icfidecifion,  it  wias  holden  that  no  doty  was  payable*  Lord  Ktynon^xn  the  courfe  of  hjs  opi- 
aioni  faid,  that  it  had  occurred  to  htm  early  in  the  argument,  that  in  order  to  iee  what  would 
or  would  not  be  coniidered  as  a  benefit  to  the  nafter^  it  was  oeceilary  to  inquire  what  were 
the  dutiea  lefulting  from  the  hire  relation  of  mafter  and  apprentice  ;  and  upon  examining 
that  queftion,  he  held  that  the  duty  of  the  mafter  did  not  esteod  to  finding  fufienance  for 
the  apprentice*   lb*  King  v.  Letghton,  4  T.  iS.  73a. 

the 


f.  I.  Art.  nj         Divifion  of  Contrails.  9 

the  perfon  making  the  depofit  or  pledge^  are  only  incidental  obliga* 
tions,  on  account  of  fome  expence  incurred  fubfequent  to  the  con-p 
trad  in  the  execution  of  the  commillioni  or  keeping  the  thing  de-r 
pofited,  lent,  or  pledged  (a). 
P      .       2.  Contra&s  are  divided  into  thofe,  which  are  formed  by 

the  mere  confent  of  the  parties^  and  therefore  called  con- 
fenfual,  fuch  as  fale,  hiring,  mandate  \  and  thofe  in  which '  it  is 
neceffiiry  that  there  fliould  be  fomething  more  than  mere  confent^^ 
fach  as  the  loan  of  money,  depofit,  or  pledge,  which  from  their 
nature,  require  a  delivery  of  the  thing  (ret)  ;  whence  thefe  con- 
trads  are  called  real. 
.      .       Although  the  mere  confent  of  the  parties  is  fufficient 

for  the  perfe£lion  of  confenfuil  contra£is,  neverthelefs  if« 
in  agreeing  upon  a  fale  or  any  other  bargain,  they  alfo  agree  that 
there  (hall  be  a  formal  a£i  pafled  before  a  notary,  Mrith  the  intent  that 
the  bargain  (hall  not  be  deemed  perfe£):  and  conclufive  until  that  is 
done,  the  contrad  is  not  perfe£):  until  the  notarial  a£l  is  fo  like- 
wife  j  and  the  parties,  though  they  have  agreed  upon  the  terms^ 
may  recede  before  the  ad  is  complete* 

But  if  in  this  cafe  the  tlOl  is  requifite  for  the  perfeflion  of  the 
coDtrad,  this  is  not  the  nature  of  the  contra£b  itfelf,  which  re*^ 
quires  nothing  more  for  its  completion  than  the  confent  of  the 
parties  %  it  is  only  becaufe  the  parties  have  fo  agreed,  and  it  was 
competent  for  them  to  make  their  obligation  depend  upon  what 
conditions  they  pleafed. 

It  muft  be  obferved  that  an  agreement,  that  the  zGt  (hall  be  exe- 
cuted before  a  notary,  does  not  of  itfelf  make  the  perfedion  of  the 
agreement  depend  upon  that  being  done.  In  order  to  induce  that 
confequence,  it  muft  appear  that  fuch  was  the  intention  of  the 
parties.  Therefore  it  was  decided  that  a  perfon  could  not  avoid 
a  contraft  of  fale  made  under  the  private  (ignature  of  the  partieSf 
though  there  was  a  claufe  that  the  ^6t  fhould  be  executed  before  a 
notary,  and  fuch  a  A  had  not  taken  place ;  becaufe  it  was  not  to 
be  concluded  from  that  claufe  alone^  that  the  parties  intended  that 
the  perfedion  of  their  agreement  (hould  depend  upon  the  execu* 
tionof  it  before  a  notary.  The  claufe  might  only  have  been  added 
for  the  purpofe  of  more  efTectually  fecuring  the  execution  of  the 
agreement,  by  the  additional  legal  advantages  attached  to  fuch 
a  mode  of  authentication,  and  the  danger  of  private  writings  be- 
ing k>ft. 

(«)  Theiie  diftinAioni  were  more  important  in  the  RonuM  law,  on  account  of  the 
§S»£rt3a  adapted  to  the  principal  obligation,  and  the  tf^i?  rffflrraritf  to  thcincidcntalj  to 
«rhkh  the  Eni^b  law  bat  ootbbg  analtgcui. 

But 
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But  when  the  agreement  is  verbal,  it  is  mofc  eafy  for  the  party 
called  upon  to  execute  ity  to  infift  that  the  matter  refted  only  in 
projefl)  until  the  propofed  iignature  before  the  notary  was  complete  \ 
becaufcy  as  agreements^  the  confideration  whereof .  exceeds  the 
the  value  of  xoo  livres,  cannotj  according  to  the  law  of  France^ 
be  proved  by  wltnefles,  and  confequently  there  being  no  other 
proof  of  the  agreement  than  the  verbal  declaration,  the  whole 
ought  to  be  conftrued  together. 

Where  there  is  an  inftrument  under  private  fignatures,  which 
has  not  received  its  entire  perfeAion  by  the  fignature  of  all  the 
pardesy  fome  of  them  having  withdrawn  without  figning,  thole 
who  have  figned  may  recede,  and  are  allowed  to  allege  that,  on 
entering  into  the  agreement,  they  intended  it  (hould  depend  upon 
the  entire  completion  of  the  inftrument.  Upon  this  princii^e  the 
fale  of  an  office  made  by  a  widow,  as  well  in  her  own  name  as 
in  the  charaf^er  of  guardian  to  her  fon,  who  was  a  minor,  was. 
declared  imperfefl,  and  the  perfon  who  had  agreed  for  the  pur-t 
chafe  was  difcharged,  becaufe  the  inftrument  had  not  received  its. 
completion  by  the  fignature  of  the  curator  of  the  minor,  who  was 
named  in  it,  as  aflenting  on  behalf  of  the  minor,  though  that  was 
unneceflary. 

-  .      The  third  divifion  of  contrafts  is  into  contracts  of  mu«^ 
r  la  J* 

tual   intereft,  contrails  of  beneficence,  and  mixed  con- 

traAs. 

The  firft  are  thofe,  which  are  entered  into  for  the  reciprocal 
intereft  and  utility  of  each  of  the  parties,  fuch  as  fales,  exchange, 
hiring,  partnerihif^,  and  an  infinity  of  others. 

Contrails  of  beneficence  are  thofe,  by  which  only  one  of  the 
contra&ing  parties  is  benefitedji  fuch  as  loans,  depofit,  and  man-* 
date. 

Contrails  by  which  one  of  the  parties  confers  a  benefit  on  the 
other,  receiving  fomething  of  inferior  value  in  return,  are  mixed, 
fuch  as  a  donation  fubje£t  to  a  charge. 

-  ^        Contrafls  of  mutual  intereft  are  divided  into  commuta* 

tive  and  aleatory ;  commutative  are  thofe  in  which  each 
of  the  contrading  parties  receives  an  equivalent  for  what  he  gives, 
as  in  the  contra^  of  fale,  the  feller  ought  to  give  the  thing  fold, 
and  receive  a,  price,  which  is  tlie  equivalent  \  the  buyer  ought  to 
give  the  price,  and  receive  the  thing  fold,  which  is  the  equivalent. 
Thefe  contra£ls  are  divided  into  four  clafTes,  vht.  Do  ut  dts,  fach 
ut facias^  facto  ut  deSj  do  ut  facias » 

Aleatory  (or  hazardous)  contrads  are  thofe  by  which  one  of 
tlie  contra£ling  parties,  without  contributing  any  thing  on  his  part, 

receives 
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Kcdtes  fomething  from  the  others  not  by  way  of  giftj  but  as  a 

compenlation  for  the  rilk  which  be  runs.    All  games  of  chance» 

wagers,  and  ccHitrafls  of  infurancei  are  contrails  of  this  defcrip«^ 

tion; 

|.   •  .      A  fourth  divifion  Is  into  principal  and  acceflary  con- 

triid6.-^T1ie  firft  are  thofe  which  take  place  principally  and 

on  their  own  account^  the  feoond  thofe  which  are  entered  into  for 

afiiring  ^  performance  of  another  contrail,  fuch  as  pledging  and 

the  engagements  of  fureties. 

P      -      A  fifth  divifioo  of  contrails  is  into  thofe  which  are  fub- 

jeded  by  the  civil  law  to  certain  rules  orforms>  and  thofe 
which  are  regulated  by  mere  natural  juftice. 

Thofe  which  in  France  are  fubjefked  to  certain  rules  or  forma 
aie  ratuniage  {§),  donation,  bills  of  exchange,  and  annuities.  Na 
other  agreements  ate  fubje&ed  to  any  forms  or  arbitrary  rules  pre* 
fcribed  by  the  ciWl  law :  and  provided  they  contain  nothing  con* 
liary  to  law  or  morality,  and  take  place  between  perfons  able  to 
contnid,  tbey  are  obligatory,  and  induce  a  right  of  a£iion.  If 
d^  laws  ordain  that  thofe  contra&s,  the  confideration  in  which 
exceeds  die  fum  of  loo  livres,  (hall  be  reduced  into  writing,  they 
have  nothing  more  in  view  than  to ,  regulate  the  manner  in  which 
thqr  (hall  be  proved,  in  caie  the  parties  difpute  the  fzQt  of  their 
haring  taken  place ;  but  it  is  not  intended  that  the  writing  (hall 
be  confidered  as  the  fubftance  of  the  agreement,  which  is  valid 
vidiout  i  and  if  the  parties  do  not  deny  it  to  have  been  made,  they 
may  be  compelled  to  execute  it,  and  the  decifory  oath  may  even 
comqionly  be  tendered  to  thofe  who  difpute  it;  the  writing  if 
only  neceffary  for  the  proof  and  not  for  the  fubftance  of  the  agree- 
ment (^). 

AR. 


(«)  Tht  itlidto  of  narrkge  It  In  Englaad  confidtred  u  •  fubjeA  of  to  much  highar  • 
•atKC  dan  ordimrjr  contrada,  that  it  it  Tcry  feJdom  itferred  Co  as  bavbg  any  analogy  with 
ihcn*  Annnities  and  bills  of  exchange  are  with  us  fubjeA  to  fpecial  rules,  at  are  fono 
other  pardcttlar  contradi  $  for  inftance,'  the  uansfer  of  ihips.  The  FrencA  law  rcfpeAini 
Ae  Bcceflity  that  contraQs  of  a  certain  value  flbould  be  in  writing,  bears  a  very  confiderable 
aaalegy  to  onr  ftatute  of  frauds,  as  iifill  appear  when  the  prof  Uions  of  that  ftatau  am 
particularly  referred  to. 

(h)  This  paflsge  wat  referred  to  in  the  argument  of  coonfel  in  the  cafe  of  Cooth  v.  Jackfa^f 
6  VeC  ij*  Tho  queflion  was^  Whether  a  party  admitting  a  parol  agreement  in  anf^er  to  a 
UU  u  equity,  but  praying  the  benefit  of  the  fUtote  of  frauds,  loft  the  benefit  of  the  ftatute  P 
which  Lord  £/^0iiy  who  decided  che  cafe  on  another  ground,  thought  th«t  he  dii  not.  Ths 
pafl^  referred  to  is  in  the  argument  for  the  plaintiff  in  fupport  of  the  oppofise  propofition, 
and  ii  at  follows  x  **  A  very  high  authority,  Pcthler  in  his  trcatife  upon  obltgati  ns  puts 
this  cafe  3  By  the  French  law  an  agreement  was  not  binding  far  any  fum  ciceeding 
TOO  &TICS,  unkft  it  was  in  writing  $  Potbier  fays  this  does  not  apply  where  the  party 
tht  j^giccmiAt }  iiid  the  other  party  hu  t  right  to  make  hin  gift  his  oath 

.whether 
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A  R  T  I  C  L  E    m. 

Ofthe  different  DefeBs  nvhich  may  occur  in  ContraBs. 

-  ^  .        The  defefis  which  may  occur  in  contradis  are,  error, 

force,  fraud,  inequality,  want  of  confideration,  and  want 
of  obligation.    Thefe  will  each  be  confidered  feparately. 

The  defc£^s  which  refult  from  the  inability  of  fome  of  the  con* 
trafting  parties,  or  from  a  Atit€t  in  the  oh]tQt  of  the  contraft, 
will  be  confidered  in  the  fucceeding  articles. 

J  I.    Error, 

-  ^        Error  is  tlie  greateft  defed  that  can  occur  in  a  con- 

tra£t,  for  agrei*ments  can  only  be  formed  by  the  confent 
of  the  parties,  and  there  can  be  no  confent  when  the  parties  are  in 
an  error  refpejiing  the  obje£l  of  their  agreement.     Non  videntur  qui 
errant  confentirej  L.  1 16.  $  2.ff,  De  Reg,  Jur.  57.  De  OUig.  et  AB, 
Therefore  if  a  perfon  intends  to  fell  me  any  thing,  and  I  intend 
to  receive  it  by  way  of  loan  or  gift,  there  is  neither  fale,   nor 
loan,  nor  gift.     If  a  perfon  intends  to  fell  me  one  thing,  and  I 
intend  to  buy  or  receive  a  donation  of  another,  there  is  neither 
fale  nor  donation.     If  he  intends  to  fell  me  a  thing  for  a  certain 
price,  and  I  intend  to  buy  for  a  lels  price,  there  is   no  fale,  for 
in  all  thefe  cafes  there  is  no  confent*      &ve  in  ipfa  emptione  dijfen" 
tianif  Jsve  in  pretio.  Jive  in  quo  alioy  emptio  imperfeBa  eft.     Si  ego  me 
fundum  emere  Cornelianum^  tu  mihi  te  vendere  Sempronianum  putdfti, 
quia  in  corpore  dijenfimus  emptio  nulla  e/l.    L*  9  ff,  De  Contr.  Emp, 
^      Error  annuls  the  agreement,  not  only  when  it  afie^s  the 
^       ^  identity  of  the  fubje£l,  but  alfo  when  it  afFe£is  that  quality 
of  the  fubje^i  which  the  parties  have  principally  in  contemplation, 
and  which  makes  th«  fubftance  of  it.    Therefore  if,  with  the  in- 
,  tention  of  buying  from  you  a  pair  of  lilver  candlefticks,  I  buy  a 
pair  which  are  only  plated,  though  you  have  no  intention  of  de- 
ceiving me,  being  in  equal  error  yourfelf,  the  agreement  will  be 
void,  becaufe  my  error  deftroys  my  confent  5  for  my  intention  was 
to  buy  a  pair  of  Clver  candlefticks.     Thofe  which  you  oiler  to 


whether  he    did   enter    into  fuch  agreement,  thit  being  a  law  of  evidence. ;It   i^ 

proper  that  the  nature  ofxhtferwunt  i/ro/oiVr,  which  ii  here  referred  to>  fliculd  be  parti- 
cularly underftood.  ]t  ii  an  oath  tendeied  by  one  party  to  the  other^  upon  which  ji  de- 
nial of  the  perfon  taking  (he  oath  if  abfolutely  conciufive,  and  the  f»A  cannot  afcet- 
vvardi  be  controverted ;  a  proceeding  which  hai  but  a  partial  analogy  to  our  anf«reri  io 
chancery,  ai  thofe  in  general  are  not  condufive ;  although  Lord  Eldon^t  opinion  in  the 
'cafe  alluded  to  imports  the  contrary  in  refpeA  to  tbii  particular  fubjedb,  as  Co  the  nature  of 
Ihejtrmrnf  drtiftlre  :    ttc  Poft  ^  e.  3.    Stc^  % /SrU  !• 

fale 
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fale  being  plated^  it  cannot  be  faid  that  they  are  what  I  intend- 
ed to  buy.  This  is  decided  by  Julian  in  a  fimilar  cafe,  L-  ^i. 
S  ^*ff*  ^'  '*  ^^  Uipiafif  /.  14.}  where  he  fay8>  Si  as  pro  auro  veneat 
TonvaUt* 

It  is  otherwife  if  the  error  only  afFe£ls  fome  accidental  quality 
of  the  thing.  For  inftanccy  if  I  buy  a  bopk  on  the  fuppoHtion 
diat  it  is  a  work  of  excellence^  when  in  fad  it  is  below  medio- 
crity ;  this  error  does  not  deftroy  my  confent,  nor  confequently 
ritiate  the  cohtrad.  What  I  intended  to  buy  and  had  in  view 
was  in  truth  the  book  a  jiually  fold  to  me»  and  not  any  other  thing. 
Hy  error  refpe6iing  the  goodnefs  of  the  book  only  applies  to  the 
motive  in  purchafing  it,  and  does  not  interfere  with  its  being  the 
very  book  which  I  intended  to  buy.  Now  it  will  be  feen  pre- 
fcDtly  that  an  error  in  the  motive  does  not  deftroy  the  agreementr 
It  is  fufficient  that  the  parties  have  not  erred  refpediing  the  obje3 
of  the  agreement,  et  in  earn  rem  confenfirifa. 
P  ^  Here  the  queftion  arifes,  Whether  an  error  refpe£ling  the 
perfon  with  whom  I  contra£l  annuls  the  agreement  ?  This 
ikoold  be  anfweied  with  a  diftin£lion :  wherever  the  confideration 
of  the  perfon  with  whom  I  contra£l  is  ^  ingredient  of  the  contraft 
which  I  intend  to  make,  an  error 'refpe£ling  the  perfon  deftroy s 
my  confimt,  aild  confequently  annuls  the  agreement ;  for  inftance, 
if  with  the  intention  of  giving  or  lending  a  thing  to  Peter^  I  give  or 
lend  it  to  Paul^  whom  I  miftake  for  Peter^  the  gift  or  Ioan>  is  void 
for  want  of  my  confent ;  far  I  did  not  intend  either  to  give  or 
lend  the  thing  to  Paul^  but  only  to  Peter  s  a  confiders^tj^  of  the 
Perfon  of  Peter  was  an  ingredient  in  the  contra^  that  I/iptended 
to  make.  ,^ 

So  if  intending  to  have  a  picture  taken  by  a  particular  artift^ 
I  make  a  bargain  for  fuch  picture  with  another  perfon,  whom  I 
miftake  for  that  artlft,  the  bargain  is  void  for  want  of  my  confent, 
for  I  did  not  intend  to  have  the  pi£iure  taken  by  that  other. 
A  confideration  of  the  perfon  and  reputatfon  of  the  artift  whom 
I  had  in  view  was  an  ingredient  in  the  bargain  which  I  intended 
to  make. 

Neverthelefs,  if  the  perfon  aftually  applied  to,  and  who  was  igno- 
rant of  my  miftake,  had,  in  confequencq  of  this  erroneous  agree- 
ment, completed  the  picture,  I  fhould  be  obliged  to  take  it  and 
pay  him  a  proper  compenfation.  But  in  this  cafe  I  am  obliged, 
not  by  the  agreement,  which  was  void,  and  therefore  could  not 
produce  any  obligation ;  the  reafon  of  my  obligation  is  the  prin- 
ciple of  equity  which  obliges  me  to  indemnify  the  perfon  whom 
I  have  imprudently  led  into  an  error :  and  according  to  the  Ro* 
van  law,  an  a^iion  different  from  that,  which  would  arife  upon 

'  the 
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the  agreement)  was  founded  upon  this  obligadon^  called  aBk  in 
foEhim. 
We  have  feen  that  an  error  refpe£Hng  the  peifon  annuls  die  agreed* 
ment,  wherevet  a  conCderation  of  the  perfon  forms  an  ingredient 
in  the  agreement* 

On  the  contirary,  when  the  confideration  of  the  perfon  with 
whom  I  fuppofe  myfelf  to  contraft,  forms  no  ingredient  in  the 
contrad)  and  I  (hould  equally  have  made  the  contra&  with  any  other 
perfon,  the  contra£t  would  be  valid.  For  inftance,  if  I  buy  a 
book  in  boards  from  a  bookfeller,  who  engages  to  deliver  it  to  me 
bound ;  although  this  bookfeller,  at  the  time  of  the  fale,  fuppofes 
me  to  be  Peter^  to  whom  I  have  a  refemblance,  and  even  calls 
me  Peter^  without  my  undeceiving  hini,  this  errgr  on  his  part  re- 
fpeAing  the  perfon  to  whom  he  makes  the  fale,  does  not  annul 
the  agreement ;  and  he  cannot  refufe  to  deliver  the  book  at  the 
price  agreed  upon,  in  cafe  the  price  has  in  the  meaii  time  advan- 
ced ;  for  although  he  thought  he  wad  felling  his  book  to  Peter f 
neverthelefs,  as  it  was  indifierent  to  him  who  purchafed  his  goodsj 
and  it  was  not  precifely  and  perfonalljr  to  Peter  that  he  wanted  to 
fell  the  book,  but  to  any  body  who  was  willing  to  give  the  price  of 
It,  it  niay  be  truly  affirmed  of  me,  that  I  was  the  perfon  to  whom 
he  intended  to  fell  his  book,  and  to  whom  he  is  obliged  to  deliver 
it.     Such  is  the  opinion  of  Barbeyrac  on  Puff'endorf^  L.  3.  r.  6.  n.  7^ 

not.  2. 

As  to  the  queftlon.   Whether  an  error  in  the  motive 

.  aifhiils  an  agreement  ?  PuffendorfL  3.  c.  6.  ».  7*  diinks  it 
does  provided  I  communicate  to  the  perfon  with  whom  I  contrail 
the  erroneous  motive  by  which  I  am  influenced ;  becaufe  in  this 
cafe  the  parties,  according  to  his  opinion,  fliould  be  confidered  as 
intending  to  make  their  agreement  depend  upon  that  motive  as  a 
kind  of  condition.  He  adduces  by  way  of  example  a  cafe,  in 
which,  upon  receiving  a  falfe  account  of  the  death  of  one  of  mj 
horfes,  I  buy  another,  communicating  at  the  fame  time  to  the 
fdlcr  the  intelligence  that  I  have  received  :  and  Puffenderf  thinks 
that  in  this  cafe  I  may  refcind  the  bargain,  provided  it  has  not 
been  executed  on  either  fide,  fubje£^  to  indemnifying  the  feller  if 
he  has  fuffered  any  thing  from  the  non^execudon  of  it. 

Barhejrae  points  out  very  properly  the  inconfiftency  of  this  rea« 
fon  \  for  if  it  was  true  that  we  had  made  our  agreement  depend 
upon  the  truth  of  the  intelligence,  as  foon  as  the  intelligence  proved 
falfe,  the  agreement  would  be  void,  itft^  cMJitiams,  and  the  feller 
confequendy  coidd  have  no  claim  fo  damages  for  the  non-execu- 
tion of  it.  Barbeyrac  therefore  confiftently  detidto  that'  thirerrbr^ 
in  the  motive  does  not  produce  atff  deftfk  m  the>  agteenent,    And^ 

I  #  as 
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as  in  cafe  of  legacies^  the  cincumftance  of  the  motiire  by  which  the 
teftator  declares  himfelf  to  be  influenced  being  falfe,  does  not 
prevent  the  legacy  being  valid  ^  for  it  is  ftiU  trUe  that  the  tef- 
tator intended  fuch  a  legacy,  and  it  muft  not  be  concluded  from 
what  he  has  faid  of  the  motive  that  induced  him  to  leave  it,  that 
lie  intended  the  legacy  to  depend  upon  the  truth  of  that  motive  as: 
a  condition,  unlefs  fudi  intention  is  otherwife  fufEciendy  indicated : 
in  the  fame  manner,  and  for  much  ftronger  reafons,  it  fliould  be 
dcddcd  with  refpefl  to  agreements,  1  that  an  error  in  the  motive 
which  induces  a  party  to  contraQ:,  does  not  aficA  the  agreement 
and  prevent  its  being  valid  ;  becaufe  there  Is  much  lefs  reafon  to 
piefume  that  the  parties  intended  their  agreement  to  depend  upon 
that  motive  as  upon  a  condition  ;  conditions  ought  to  be  interpreted 
pnut  fitiant^  and  conditions  wliich  can  only  be  interpofed  by  the 
confent  of  two  parties  ihould  be  implied  with  much  more  difE-' 
culty  than  in  cafe  of  legacies  (a). 


$2.   //.  Of  Want  of  Liierty. 

r  21  T  '^^  Confent  by  which  agreements  are  formed  ought  to 
be  free.  If  the  confenfof  any  of  the  contraAing  parties  is 
extorted  by  violence,  the  contract  is  vicious,  but  as  a  confent,  though 
extorted,  is  ftill  a  confent,  voluntas  coaBa  ^  voluntas  /  it  cannot 
be  faid,  as  in  cafe  of  error,  that  there  is  no  contract-  There  is 
one,  although  it  is  vicious,  and  the  perfon  whofe  confent  is  ex- 
torted, or  his  heirs,  m^y  procure  it  to  be  annulled  by  letters  of 
refdflion. 

If  after  the  violence  is  at  an  end  he  approves  the  contra£k 
whether  exprefsly,  or  tacitly  by  letting  the  time  allowed  for  refti<« 
ttttion,  which  is  ten  years,  elapfe,  the  vice  is  purged  (^). 
P  -  When  the  violence  is  committed  by  the  perfon  with 
whom  I  contraA,  or  by  his  participation,  the  agreement  is 
not  bmding  either  by  the  civil  law,  or  even  by  the  law  of  nature  : 
for  fuppofing  that  there  refulted  any  obligation  from  me  to  you 

(«)  Some  yean  ago  a  caie  occontd  refpcdiog  an  error  la  the  fubjeO  of  the  contraA* 
A  ^6Dg  mi  told  at  an  original  of  PeuJIiny  bat  afterwards  it  appearing  from  the  opinion 
of  imral  artiftt  to  he  the  work  of  fome  other  perfon,  it  ma  held  that  the  fale  was  toid, 
lad  the  pofchalte  entitled  to  reclaim  hii  money. 

{h)  In  Emifsttdf  it  it  not  neceiTary  for  the  perfon  whofe  confent  ii  obtained  by  violence 
to  iaftitttte  any  procefs  analogoui  to  the  letters  of  refciflion  above  mentioned  ;  the  force 
mif  be  vied  as  a  defence  in  any  'fuit  founded  on  the  contrad.  But  the  contraft  is  not 
aMslately  •  void,  the  party  who  hat  fufTered  the  forc«  may  waive  the  eiceptioo  by  fab* 
ic^aaufllaCy  aad  thi-party  impoling  the  force  can  never  allege  it  «•  a  defence  if  the  coa* 
trad  11  iofifted  opott  by  the  other  fide. 

in 
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in  confequence  of  ,my  confent  extorted  by  violence  ;  the  injuftice 
committed  by  you  in  exercifing  that  violence,  obliges  you  to  in* 
demnify  me  for  the  injury  which  I  fuffer  by  it;  and  that  in- 
demnity confifts  in  difcfaarging  me  from  the  obligation  which  you 
have  obliged  me  to  contra£l.  Hence  it  follows  that  my  obligation^ 
if  there  be  one,  cannot  be  binding  by  the  principles  of  natural 
law.  This  is  the  reafon  given  by  Groiius  de  Jur.  belL  lilx  2.  c.  1 1. 
H.  7. 

-  -  When  the  violence  is  exercifed  againft  me  by  a  third  per- 
fon,  without  the  participation  of  him  with  whom  the  con- 
tnCt  is  made,  the  civil  law  does  not  on  that  account  withhold  its 
alTidance  from  me ,  it  refcinds  all  obligations  contra£ted  by  vio- 
lence, from  whomfoever  the  violence  may  proceed.  This  refult* 
from  tlie  9th  law  Ff.  quod  met.  prator  generaliter  et  in  rem  loquitur  $ 
but  GrcZ/W  maintains  that  it  is  only  by  the  authority  of  civil  law  that 
I  in  this  cafe  obtain  the  refcii&on  of  an  obligation  which,  by  the  rul«^ 
of  natural  law  would  be  binding.  According  to  him  the  civil  law 
only  regards  my  aflent  as  imperfedi  on  account  of  the  agitation  of 
mind  fuffercd  from  the  violence,  nearly  in  the  fame  manner  as  it 
prefumes  the  confent  of  minors  to  be  imperfedl,  and  allows  the 
refciffion  of  their  contrafts,  j^rof /^r  infirmitatem  judiciL  But  accord- 
ing to  this  author  my  confent,  altliough  given  under  the  agitation 
which  this  violence  occafions,  is  ftill,  according  the  mere  law  of 
nature,  a  real  confent  fufRcicnt  to  form  an  obligation ;  the  'fame 
«s  that  of  a  minor,  though  he  has  not  that  maturity  of  underftand- 
ing  which  belongs  to  a  more  advanced  age. 

PuffendorfzxA  Barbeyrac  think,  on  the  other  hand,  that  even  by 
the  rules  of  natural  law  when  I  am  conftrained  by  violence  to  en« 
ter  into  a  contraft,  the  contra£l  is  not  obligatory  upon  me,  though 
the  other  party  was  not  at  all  concerned  in  the  violence. 

The  reafon  adduced  by  Barbeyrac  is  as  follows  :  It  is  true,  fays 
he,  that  a  ^onfent,  though  extorted,  by  violence,  is  ftill  a  confent ; 
coaEla  vcluntasy  voluntas  eft :  and  it  is  fuch  as  affe£ls  us  with 
guilt,  when  we  confent,  even  by  conftraint,  to  do  what  the  laws  of 
nature  forbid,  or  to  abftain  from  what  they  command:  thus  a 
chriftian  was  guilty  of  a  crime  in  facrificing  to  idols,  though  con- 
ftrained by  the  fear  of  tortures  or  death.  But  though  a  confent 
extorted  by  violence  is  a  real  confent ;  it  is  not  fufficient  to  in- 
duce a  valid  obligation  of  giving  or  doing  any  thing  we  may  pro- 
mifc  \  for,  as  the  law  of  nature  has  fubjefted  every  thing  which 
it  does  not  prohibit  to  our  free  and  voluntary  choice,  it  is  only  by 
fuch  free  and  voluntary  choice  that  we  can  contrad:  an  obligar 
iion  of  giving  or  doing  any  thing  in  refpefi  to  which  we  arr 
left  to  our  own  choice  by  th#it  law.  ' 

The 
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The  agreement  then  is  not  the  lefs  dcfeftive,  although  the  per- 
fon  with  whom  I  have  been  forced  to  make  it  had  no  (hare  in 
the  Tioleoce  impofed  upon  me.  For  notwithftanding  this,  my  con* 
fent  is  imperfe£i  ;  and  it  is  that  imperfedion  in  the  confent,  which 
the  law  regards  in  releafing  me  from  the  obligation  alleged  to  re-* 
fait  from  it.  Neque  enitn  lex  adhibtnti  vim  irafcitur^  fed  paffb  fuC'* 
turrit ;  et  iniquum  illi  videtur  id  ratum  ejfe^  quod  aliquis,  non  quia 
voiuit  paShii  e^t  fed  quia  coaBus  eft  ;  nihil  autem  refert  per  quern  illi 
mtje  fuit  i  iniquum  enim  quod  refcinditurj  facit  perfotia  ejus  qui  paf* 
fiu  ejlf  nonperfona  fadentis*     Senec.   Controv.  iv.  26. 

Piifendoff  excepts  one  cafe  in  which'  an  obligation  though 
contraAed  under  the  impreffion  of  fear»  arifing  from  violence^ 
is  notwithftandiiig  valid  }  that  is,  when  I  promife  fomething  to  a 
^on  for  coming  to  my  al&ftance  and  delivering  ihe  from  the  vio* 
knee  which  is  exercifed  againft  me.  For  inftance,  if  being  attacked 
by  robbetSi  I  defcry  a  perfon  to  whom  I  promife  a  fum  of  money 
for  delivering  me  out  of  their  hands.  This  oblation  though  con* 
tnded  under  an  impreiEon  of  the  fear  of  death  is  valid.  This  is 
alfo  the  decifion  of  the  9th  law,  Ff.  quod.  met.  tauf  Eleganter  Pom* 
pomuj  ait :  Si  quo  magis  te  de  vi  ho/lium  vel  latronum  tuerer,  aliquid 
3  U  acceperOi  vel  te  oUigaveroy  non  debero  me  boc^ediBo  tetieri  ;  ego  enim 
tferepotius  mea  mertedefH  accepijfe  videor. 

Neverthelefs  if  the  fum  which  is  prpmlfed  is  exceflive,  my  ob« 
ligation  may  be  reduced  to  making  a  juft  recompence  for  the  fer* 
vice  which  has  been  rendered  me» 

P      -.      The  violence  which  vitiates  a  contrad  for  want  oP 
^     liberty  ought,  according  to  the  principles  of  the  Roman 
hw,  to  be  fuch  as  is  capable  of  making  an  impreffion  upon  a  per- 
fon of  courage.      Metus  non  vani  bominisifed  qui  in  homine  con/tan'* 
iiffim  cadat,  L  6.  Ff.  diB.  tit. 

It  is  neceflary  that  the  party  who  infills  upon  his  having  been 
forced  into  a  contract  fhould  have  been  intimidated  by  the  appre^* 
hcnfiott  of  fome  ferious  evil,  metu  majoris  maliy  L  ^.  Ff.  di5l.  tit. 
either  in  his  own  perfon  or  in  that  of  fome  of  his  family,  nam  nihil 
inier^infe  quis  veritmfit^  an  liberisfuis.  A  8.  Ff.  d.  t. ;  and  it  ihoukl 
be  an  evil  which  is  threatened  to  take  place  immediately  if  the 
dung  is  not  done  which  is  requited,  nietum  prafehtem  non  fufpibun 
aemmferendi  ejus^  I.  9«  Ff.  d.  t.    , 

Where  the  menaces,  which  a  perfon  ufes  in  order  to  make  me 

contnid  an  engagement,  are  only  fome  vague  menaces  refpefling 

Jbmething  to  happen  in  future,  by  which  I  am  foolifhly  intimidaled  } 

although  according  to  the  principles  of  the  Roman  bw  the  con^- 

ttad  wottU  not  be  efteesaed  invalid  on  account  of  the  want  of 

Vol.  I.  ,  C  liberty 
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liberty  nf  confciit  $  it  m«(l  not  be  concluded  that  fuch  a  ma- 
noeuvre would  be  unpuniflied,  and  that  the  contrail  would  fub(i(l« 
The  feventh  law  of  die  fame  title  fays,  very  juiUy ,  Si  quis 
ffuttculofus  rem  nullatn  fruJlrA  timuerst ;  per  hoc  edictum  non  ref* 
tityitur :  but  it  doefi  not  fay  abfolutely  non  reftituitur.  If  the 
contfad  in  this  cafe  is  not  defe£tive  for  want  of  what  the  law 
deems  requifite  to  freedom  of  afient;  it  is  defe£kive  for  want  of 
that  good  faith  which  ought  to  prerail  in  every  contra£l. 

This  manoeuvre  of  the  perfon  to  whom  I  have  contn£led  ia 
an  injuftice  wliich  obliges  him  to  the  reparation  of  the  wrongji^ 
which  reparation  confifts  in  the  refciflion  of  the  contrafl. 

If  I  fooliflily  fuffe/  myfelf  to  be  intimidated  by  a  third  perfon^ 
and  the  perfon  witi/  whom  I  contra£t  has  no  concern  in  it  \  the 
contraA  would  be  valid»  and  I  (hould  be  left  to  my  adlion  de  doh 
againft  the  perfon  who  intimidated  me. 

Theie  principles  of  the  Roman  law  are  very  jud,  and  are  founded 
on  natural  equity  \  except  that  which  does  not  admit  of  any 
other  fear  being  infuficient  to  invalidate  the  contra£l  than  fuch 
as  is  capable  of  making  an  impreflion  upon  a  man  of  die  greateft 
Courage>  is  too  rigid  and  not  to  be  literally  followed^  but  upon 
this  fubjedj  r^ard  (hould  be  had  to  tlie  agei  iexj  and  condition  of 
the  parties ;  and  a  fear  which  would  not  be  deemed  fuffieient  to 
have  influenced  the  mind  of  a  man  m  the  prime  of  life  and  of 
military,  chara&er,  noi;  confequently  to  refcind  his  contrail,  might 
be  judged  fuf&cient  in  refpe£t  of  a  woman,  or  a  man  ia  the 
decline  of  life  {a). 

The  violence  which  leads  to  the  refcii&on  of  a  contra£^, 
(hould  be  an  unjufl  violence,  adverfus  bonos  tnotes  ;  and  die 
exercife  of  a  legal  right  can  never  be  allowed  as  a  violence  of  thi» 
defcription  ;  therefore  a  debtor  can  have  no  rodrefs  againft  a  contraA 
^hidi  he  enters  itito  with  his  creditor,  upon  die  mere  pretext  that  he 
was  intimidated  by  the  threats  of  being  arrefted,  or  even  of  his  being 
adually  under  aireft,  When  he  made  the  contra£t,  pr&vided  the 
creditor  had  a  right  to  arreft  him.  The  a  ad  law  ff.  quod  ntit.  cMiff, 
ttrhidi  fays  ^m  in  cararim  quan  detrtsfit^  tst  aliquid  4i  e$ctorqurrtt^ 

(«)  I  onnot  but  think  it  would  be  nofe  mfonable  to  hoM,  that  tf  a  petfoa  ac- 
tuaUy  eontnded  under  -the  impre'flion  tlf  fear  induced  bjr  the  mifcondu^l  of  aubChcr' 
Choygh  by  rnemi  in  general  ioadequatt  to  fireh  «n  tUMt,  it  fhould  be  i  fiklBdeot 
fivaod  to  vitiitt  tbc  costracCf  ^nd  dift  the  infimity  of  one  inta*f  mnd  Aosfd  not 
be  tikeB  advntage  of  for  Che  ^orpofe  of  cooferriog  «  benefit  on  jCnotber,  whether 
tflat  otiier  was  or  waa  not  implicated  in  thfe  mifcondB£ly  though  theage,  oonftltucioa^ 
and  occtfpitfoo  bf  this  pxrty  Miglit  fiMiilh  Ttfy  ^lUceriH  ivUtka  In  deciding  upon  cite 
*ft  {  iod  fiCh,  I  fbilik  fl  Ife  piobttle  ^ivoulll  te  (kc  ttdfitti  of  Ifae  'Buffl/k  tmu  Btft. 
the  Imm  inflrmity  of  di^oMo^  which  «Md  be  •  faffiaatflt  to  .p*f«M  the  vatiditrtf  « 
contra^  might  alFeid  aa  iaade|«a(B  uMk  4ot  the  coomiaMia  of  aa  ofoee,  or  Jth« 

fuUquid 
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^uicqmd  cl  banc  caufam  faEium  efty  nulltus  momentlefij^  is  tolse  under- 
ftood  of  an  injuft  imprifonment. 

The  fear  of  difplcafing  a  father  or  mother  or  other  per- 
^  '  ^  fon  to  whom  we  owe  regard,  is  not  fuch  a  fear  as  vitiates 
a  cotttnd  made  under  the  impreffion  of  it ;  but  if  a  perfon  who 
has  another  under  his  power  ufes  ill-treatment  or  menaces  to  force 
him  to  contra£l)  the  contra£l  may  according  to  the  circumftances^ 
be  fabje£l  to  refciflion  (a}. 


$  III.     Of  Frauds 

P    J.  ^     The  ictm  fraud  (dolus)  is  applied  lo  cVcry  attifice  ma^ 

ufc  of  by  one  perfon  for  the  purpofe  of  deceiving  ano* 

iher.     LiAeo  definit  dolum  &mnem  catlidkatemy  fallacigm^  mathwm^ 

tigmmadcircumvemendwnyfaUeHdum^  decipUndum  alterumyodhibitam  t 

L  i.jf.  de  doL 

When  a  party  has  been  induced  to  contraft  by  the  frauA 

^    of  another,  the  contrail  is  not  abfolutely  and  cflentiaBy 

void,  beeaufe  a  confent,  though  obtained  by  furprize,  is  dill  a  con* 

fent*y  but  the  contra^  is  vicious,  and  the  party  furprized  maf 

iiiftitute  a  procefs  for  its  refciflion  within  ten  years  {b). 

|.      .      As  a  matter  of  confcience  any  deviation  from  the  mofl: 

ezaA  and    fcrupulous   fincerity  is  repugnaht  to  the  good 

faidi  that  ought  to  prevail  in  contra£ts.   Any  diilimulation  concern^ 

ing  the   objo£l  of  the  contraft,   and   what  the    oppofite   party 

has  an  intereft    in  knowing,   is  contrary    to    that    good    faith: 

for,  Cnce  we  ate  commanded  to  love  our  neighbour  as  outfelves^ 

we  aie  not  permitted  to  conceal  from  him  any  thing  which  wc 

(•)  A  detrimcBCal  contriA  obtained  by  a  father  from  a  foni  &c.  i«  atwayi  in  the 
£^^  coorti  of  canity  regarded  with  very  great  jealoafy  ;  but  the  undue  inftuense^ 
vKtb  is  nfoaUy  exerted  in  obtaining  foch  contrada,  is  rather  referable  to  the  obgedioa  of 
fna4  thm  cf  force, 

\h)  Here  the  taw  of  England  e0eotiaUy  differs  from  the  citiI  law ;  by  the  lattet 
(be  fr«ad  mail  have  been  neccflarily    made  the  obje^  of  an  original  fuit»  whereas  bj 
tbeferoMt  it  may  be  flicwn  as  a  matter  of  defence  }  bat  the  obfervation,  that  fraud  doet 
aac  cflemially  vacate  the  contraA,  is  true.     It  is  an  objedlion  of  which  the  perfon  de'' 
frw^  miy  take  aJvantagey   but  if  he  aflents  to  the  cootraA,  the  oppofite  party  can* 
aot  fbuad  any  exception  upon  fliewiog  a  fraud  in  himfelfy  which  if  the  contra^  wajr 
t&ndslly  void  might  be  done.     Alfo  the  perfon  defrauded,  having  once  difpenled  wSth, 
tbe  o^edion  afitr'he  is  fiilly  apprised  of  the  faft  is  (except  in  particular  cafes)  concluded 
h  his  afentf  tod  the  contra^  is  equally  valid  as  if  no  fraud  had  interrened.    For  Ub* 
iaacti  it  is  cooiidcred  aa  a  fraud  to  employ  fiftitioos  bidden,  or  as  thej  are  ufoally  called^ . 
foficn,  at  an  au^oo.    A  porchalcr  may  refufe  to  allent  to  a  fale  in  which  that  fraud  has 
ttkcD  f^acc }  but  if  be  is  fujiy  apprised  of  the  circumftance,  and  afterwards  proceeds 
ia  the  ciccu^n'of  the  cooUa^,  he  cannot  nfoit  to  the  elijc^lioift  of  Itaud  in  order  to 
^fart^lbklBqucot  change  of  loelinatioa. 

G  a  fhould 
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(hould  be  unwilling  to  have  had  concealed  from  ourfelves  .  under 
iimilar  circumftances. 

But  in  civil  tribunals  a  perfon  cannot  be  allowed  to  coihplain 
of  trifling  devia£ions  from  good  faith  in  the  party  with  whom  he 
lias  c6ntra£ted.  Nothing  but  what  is  plainly  injurious  to  good 
faith  ought  to  be  there  confidered  as  a  fraud  fufficient  to  impeach  a 
contra£l)  fuch  as  the  criminal  manoeuvres  and  artifices  employed 
by  one  party  to  induce  the  other  to  contrafk.  And  thefe  (hould 
be  fuBy  fubftantiated  by  proof.  Dolum  nan  ntfi  perfpiaas  indicnsprih' 
bari  convenit.     L.6.  C.dedol.maL  (a)» 

«.        -      It  is  only  the  fraud  which  induces  the  contra£l  that  can 

fumifh  ground  for  ^the  impeachment  of  it ;  that  is^  the 

fraud  by  whjch  one  party  induces  another  to  contra£l  who  would 

not  have  <2ontra£led  otherwife^     Any  other  fraud  only  entitles  the 

party  to  a  reparation  in  damages  for  the  injury  fuftained  {b). 

^  -.  In  order  to  impeach  the  contra£t,  it  is  alfo  neceflary 
that  the  fraud  fhould  be  committed  by  the  oppofite 
contraAing  party,  or  at  leaft  that  he  (hould  participate  in  it*  If  it  is 
committed  without  his  participation,  and  I  have  not  fufiered  any 
very  ferious  injury ;  my  engagement  is  valid,  and  I  have  only  a  right 
of  a£lion  againft  the  perfon  guilty  of  the  fraud  for  the  damages 
fuftained  in  confequence  of  it  (r). 

(«)  Thia  rnle  muft  not  be  underftood  as  eictading  the  lofisrf  nee  of  fraud  from  •  com- 
bination of  circamftaDcei^  which  from  the  concealment  that  ufually  actbmpaniet  fraud, 
ia  all  the  evidence  that  the  nature  of  the  cafe  will  generally  admit. 

{b)  I  conceive  that  there  are  many  cafes  in  which  this  propofition  would  not  be 
adopted  by  in  EngBfi  court,  and  that  even  as  a  general  rule  a  party  may  except  to 
die  performance  of  a  contract  afieded  by  fraud ,  though  it  might  rtot  appear  that  be 
#onld  not  have  entered  into  the  engagement  if  that  fraud  had  not  taken  place*  In  h€t^ 
il  would  be  very  difficult  to  afcertain.  In  particular  cafes,  what  degree  of  influence  tke 
fraudulent  a£k  might  have  had  upon  the  mind  of  the  contraAing  party,  and  it  is  diere. 
fore  preferable  to  allow  it  as  a  fufficient  ground  of  objefiion,  that  the  fraud  had  a  tendency 
to  produce  fuch  influence. 

(c)  Thia  opinion  would  a1fo«  1  conceive,  be  fubjefifc  m  fevcral  salifications  \  for  if  the 
fight  of  the  party,  with  whom  the  contra^  is  made,  in  any  degree  dependa  U(>oo  an  adop^on 
ef  the  MtM  of  the  perfon  committing  the  fraud,  it  would  apparently  be  fufficient  to  vitiate 
the  contract.  It  has  been  well  faid  by  Lord  MausJUiJf  fpeaking  on  another  fubjed,  that 
alUiough  a  third  perfon  fliall  not  be  puniflied  for  the  fraud  of  another,  he  Aail  not  avail 
himfelf  of  it.    Roifin  v.  Caizie,  Dtug,  aiS* 

StiU  there  are  many  cafes  in  %rhich  the  opinion  expreHed  generally  by  PetJtier  woul  J 
t»eoertainly  joft ;  for  ififtance,  if  one  man  propofcs  to  cootra£l  with  me  for  the  purchafe 
of  goods,  and  another,  without  his  collufion  and  for  a  fraudulent  porpofe  of  hia  own, 
htifely  reprefents  him  as  a  perfon  of  fortune  ;  this  may  induce  an  a^on  agaiaft  the  left 
ibr  damages ;  but  will  not  defeat  the  contra^  with  the  firft* 

It  may  not  be  improper  to  obferve,  that  the  fraud  which  is  at  prefent  under  coafiderados 
Is  that  which  la  pradifed  upon  one  of  the  tontra^ing  parties,  and  not  that  where  both  parties 
concur  in  a  tnnd  upon  other  perfons,  and  whicn  from  A  legaid  to  the  prlnciplet  of  geaerd 
^apricty  is  cKclided  from  the  «fi Atftce  ff  the  law  ctu  at  becweea  themfcl? et. 


f.  K  Art.  nL  §  4«3         Inequality.  2 1 


j  TV.  Of  Inequality  {Lejton)  in  ContraBs.  [a)* 

r  11  1  Equity  ought  to  prcfide  in  all  agreements  \  hence  it  foU 
lows  that  in  contrails  of  mutual  intcrcft,  where  one  of 
the  contraAbg  parties  gives  or  does  fomething  for  the  purpofe  of  re- 
ofiTlng  fomething  elfe  as  a  price  and  compenfation  for  it,  an  injury; 
(iiflered  by  one  of  the  contracting  parties,  even  when  the  other  has 
not  had  recourfe  to  any  artifice  to  deceive  him,  is  alone  fufficient  to 
render  fuch  contra&s  vicious.  For  as  equity  !a  matters  of  com- 
merce confifts  in  equality,  when  that  equality  is  violated,  when 
one  of  the  parties  gives  more  than  he  receives,  the  contra^  is  vicious 
£or  want  of  the  equity  which  ought  to  prciide  in  it, 

Befides,  there  is  ah  imperfe&ion  in  the  confent  of  the  party  in^ 
jured,  for  he  would  not  have  given  what  he  has  giyen,  except  upon 
the  falfe  fuppofition  that  what  he  was  receiving  in  return  was  of 
equal  value  \  and  he  would  not  have  had  any  difpofition  to  give  it 
if  he  had  known  that  what  he  received  was  of  inferior  value. 

It  is  to  be  obferved,  ift,  that  the  price  of  things  does  not  ordi- 
Baiily  confift  in  an  indivifible  point ;  there  is  a  certain  latitude  witlv* 
in  which  there  is  room  for  the  contrading  parties  to  conteft  \  spid 
there  is  no  injury,  nor  confequently  any  want  of  equity  in  a  con- 
trad,  unlefs  what  one  of  the  parties  receives  is  above  the  higheft  or 
beneath  the  lowed  value  of  what  hi  gives, 
|.  .  %.  Although  any  injury  whatever  renders  contra£ls  in« 
equitable,  and  confequently  vicious,  and  the  principle  of 
moral  duty  {lefor  interifur)  induces  the  obligation  of  fupplying  the 
juft  price  ;  perfons  of  full  age  are  not  allowed  in  point  of  law  to 
objed  to  their  agreements  as  being  injurious,  unlefs  the  injury  be 
fxcci&ve,  a  rule  wifely  ellablifhed  for  the  fecurity  and  liberty  of 
commerce,  which  require  that  a  perfon  ihall  not  be  eafily  permitted 
to  defeat  hi^  agreements ;  otherwife  we  (hould  not  venture  upon 
making  any  contrail  for  fear  that  the  other  party,  imagining  him- 
felf  to  be  injured  by  the  terms  of  it,  would  oblige  us  to  follow  it  by 
a  lawfuit.  * 

That  injury  is  commonly  deemed  exceilive  which  amounts  to 
more  than  a  moiety  of  the  jufl  price.  And  the  perfon  who  has  fuf- 
fered  fuch  an  injury  may  within  ten  years  obtain  letters  of  refcii&on 
for  aonuUing  the  conti^il. 

(«)  la  the  pfcoediog  paru  oltbit  article  the  law  of  MtigfsnJ  rtry  nearly  accords  with  the 
^nl  1m  m  its  ezpofitioD  of  the  general  princtplei  of  joftioe.  Upon  the  prcfent  fubjea  that 
it  •  wmlHenhhr  diveriicy  i  the  Ramsn  law  and  the  law  of  Fratta  having  interpofed  an  oh- 
jittoBoa  the  gioond  of  inequality,  which  woald  be  only  admitted  in  EMgland  in  a  very  in* 
Mor  degrae.  The  foBowiog  view  of  the  fubjea  by  PstJUer  however,  comprifea  ftwtttl  pria- 
cipica  which  ^U  admit  of  an  applicatioa  beyond  the  limiti  of  the  pofitive  inftitutioo  to 
^ihklb  ihey  amc  yirticuUriy  rdatc 
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r  ^  c  1       ^^^  there  are  certain  agreements  in  which  equality  is 
more  particularly  requifite^  fuch  as  partitions  between  co- 
heirs or  co-proprietors.     With  regard  to  thefe,  if  the  injury  exceeded 
a  fourth  of  the  juft  price^  it  is  a  fufficient  ground  for  reftitution. 
r  n^  -^       On  the  other  hand   there  are  certain  agreements,  in 
which  perfons  of  full  age  arc  not  entitled  to  reftitution, 
be  the  injury  ever  fo  conGderable. 

Such  are  compromifes  according  to  the  edi6l  of  Francis  \h  Apni 
1560.  Thefe  are  agreements  refpefling  pretenfions  upon  which 
there  are  impending  or  expe£bed  litigations. 

The  reafon  of  this  edi£^  is  deduced  from  the  particular  charafler 
of  thefe  agreements.  In  other  contraQs  of  intereft  each  of  the 
parties  intends  to  receive  as  much  as  he  gives,  and  not  to  admit  of 
smy  relaxation  in  refpedl  of  what  belongs  to  him.  His  confcnt  then 
is  not  entirely  perfe£l  when  he  fufFers  an  injury  in  the  terms ;  for  it 
is  founded  upon  an  error  in  fuppofing  that  he  receives  as  much  as 
he  gives  \  and  it  is  upon  this  ground  of  his  confent  being  defeAivc 
tliat  he  is  admitted  to  reftitution  ;  on  the  contrary  with  refpe£l  to 
tonrpromifes  \  by  the  very  nature  of  the  agreement,  the  intention 
of  the  parties  is  the  avoidance  of  litigation,  even  at  the  expence  of 
what  belongs  to  tliem. 

On  thefe  principles'  the  ediA  ihould  not  be  underftood  as  apply- 

ng  to  agreements  which  do  not  decide  any  conteft,  and  whichji 

for  inftance,  contain  only  a  partition,  although  the  notary  may  qua-> 

*  lify  them  by  ufing  the  word  compromife^  {tranfaBion)  i  for  the  effe£l 

of  the  a£^  ought  not  to  be  regulated  by  the  name  which  the  notary 

gives  to  it,  but  by  the  nature  of  the  zQi  itfelf, 

P        -        Reftitution  can  hardly  be  admitted  upon  the  ground  of 

inequality,  when  the  price  of  the  thing  which  is  the  objed 

of  the  contradi  is  fo  uncertain,  that  it  is  difficult  or  almoft  impoffible 

to  determine  what  the  juft  price  is,  and  confcquently  to  judge 

whether  the  injury  is  above  or  below  the  half* 

Such  is  a  fale  of  the  right  fucceffion,  for  the  uncertainty  of  the 
debts  with  which  it  may  be  charged  renders  the  value  of  it  extreme-* 
}y  uncertain* 

Such  are  all  aleatory  contracts  \  for  although  the  rifk  which  is 
undertaken  by  one  of  the  contradiing  parties  may  admit  of  apprecia- 
tion, it  muft  be  admitted  to  be  extremely  difficult  to  determine 
what  the  juft  price  is.     And  therefoi-e  reftitution  can  hardly  be  al- 
lowed, on  account  of  inequality,  in  the  cafe  of  life-annuities,  [c9n^ 
JHtu$iom  4cf  unUs  viagtreSf)  infurances,  {0*r. 
r  aS  1        ^  purchafer  who  gives  more  than  double  the  value  of 
an  eftate  is  not  admitted  to  reftitution  when  the  excefs 

^Ibpic  the  intrinfic  value  is  the  price  of  a^ftioiu 

Contraa# 
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-       ^       CentraftB  wWcb  relate  only  to  movQ^Wcs  are  not  fub- 
ytSt  to  refciflion,  on  the  ground  of  inecjualityj  however 
great  it  may  be. 

The  reafon  of  this  may  perhaps  be  that  our  anceftors  deemed 
riches  to  confift  in  immoveable  property,  and  made  little  account  of 
moveables ;  hence  it  arifes  that,  in  moft  of  the  fubjcdls  of  French  » 
jurifpnidence,  moveable  property  is  but  flightly  attended  to.  There 
is  alfo  another  reafon  arifing  from  the  frequent  commerce  of  articles 
that  pafs  through  feveral  hands  in  a  fliort  f^ace  of  time ;  which 
would  be  liable  to  interruption  if  reftitution  on  account  of  inequali^ 
ty  were  allowed  in  refpeft  of  moveables. 

Neither  is  reftitution  on  account  of  inequality  allowed  in  the  cafe 
^f  leafes  of  eftates,  for  thefe  leafes  only  convey  a  difpoGtion  of  the 
ftttits,  and  are  in  the  nature  of  moveables* 


j  V.  Of  Inequidity  in  the  cafe  of  Mimrs. 

^  ^  Every  thing  which  has  been  faid  refpe£ling  inequality 
applies  to  perfons  of  full  age»  Minors  are  admitted  to 
reftitution  \  not  only  againft  any  cxceiUve  inequality,  but  againft 
any  inequality  whatever  \  and  are  even  admitted  to  reftitution  in 
cafes  in  which  perfons  of  full  age  have  not  tliat  right ;  as  in  com- 
proraifes. 

llie  ordonnance  of  I539>  has  limited  the  time  within  which 
they  ought  to  demand  this  reftitution ;  and  does  not  allow 
tkcm  to  be  received  after  they  have  attained  the  age  of  thirty-five 
years. 

Obfenre  that  the  ordonnance  does  not  fay  within  ten  years  aftet 
their  majority ;  becaufe  there  are  provinces  in  which  perfons  be- 
come major  at  twenty  j  as  in  Normandy, -^li  was  intended  to  place 
all  the  citizens  in  this  refped  upon  a  level,  and  that  they  fhould  all 
be  intitled  to  reftitution  until  they  had  accomptiflied  the  age  of 
thirty-five. 

r  ,  There  are  certain  agreements  againft  which  minors  ,who 
are  capaUeof  contra&ing,  that  is  to  fay,  who  arc  emanei* 
pitedy  are  not  intitled  to  reftitution  on  the  mere  ground  of  inequality 
any  more  than  majors  :  fuch  are  agreements  for  the  alienation  or 
aequifition  of  moveables ;  the  cuftom  of  OtrUotts  has  a  difpofitioo  to 
dttf  eStGt  £a  article  446  («)• 

(«)  The  H^^fMaglgiiihM  not  in  gepend  admitted  loequalitj  m  a  primary  and  fubftantive 
<fcitft»g||»  though  it  may  ofteii  be  Tcry  material  e?ideDce  to  taint  a  contrad  with  fraud,  op* 
pnfch  or  vliiry.  The  aothofWct  upon  the  fubjea  are  coUeded  By  Mr.  FtaUnfuif  la 
hifao(BilBtherrMri^^£fmtr»AI.  ca./.^.  «hidiItaheihitihftfyt0tiai^ri^ 

C4  ««  Ihan 
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$  VI,  Of  the  Want  of  a  good  Conftderation. 

Y  V .  2  1  £veiy  contraA  ought  to  have  a  juft  caufe  (or  confider* 
ation).  In  contrafis  of  mutual  intereft  the  caufe  of  the 
engagement  by  each  of  the  partiesi  is  the  thing  given  or  done  or  en- 
gaged to  be  given  or  done,  or  the  ha2ard  incurred,  by  the  other. 
In  contraAs  of  beneficence,  the  liberality  which  one  of  the  parties 
intends  to  exercife  towards  the  other  is  a  fufficient  caufe  for  the 
engagement  contra£led  in  his  favour.  But  where  an  engagement 
has  no  caufe,  or,  which  is  the  fame  thing,  where  the  caufe  for  which 
It  is  contrafled  is  falfe,  the  engagement  is  null,  and  fo  is  the  con-« 
txzfk  which  includes  it*  For  inftance,  if  upon  the  falfe  fuppofition 
that  I  owe  you  a  thoufand  pounds,  left  you  by  the  will  of  my  father^ 
which  has  been  revoked  by  a  codicil,  ii^ereof  I  am  not  apprizedj^ 
I  engage  to  give  you  a  certain  eftate  in  difcharge  of  that  legacy,  the 
contradi  is  null,  becaufe  the  caufe  of  my  engagement,  which  was 
the  acquittance  of  a  debt,  is  falfe  \  therefore  the  falfenefs  of  the 


«  I  have  not  been  ible  to  find  a  fioglt  cafe  in  trbich  it  hu  been  held  that  mere  inade^cy 
of  price  it  a  ground  for  the  court  to  annul  an  sgreement  though  executory,  if  the  f^me  ap- 
pear to  hare  been  fiirly  entered  into,  and  under ftood  bttween  the  partieiy  and  capable  of  be- 
ing fprcifically  performed  j  ftilt  left  does  it  appear  to  bate  been  cunfidered  at  a  ground  for 
refcinding  an  agreement  a^ually  executed.  In  the  cafe  of  K^en  v.  Sttiktijt  Gilb.  R»p,  1 55. 
the  court  ex prefily  held  that  the  exorbitancy  of  price  waa  not  fufficient  to  difcharge  the  de- 
fendant from  the  performance  of  hit  contraft  \  the  decree  for  a  fpecific  performance  was  tn<^ 
deed  afterwirdi  retericdy  but  not  upon  the  ground  ni  inadequacy  of  conAderation  \  but  be* 
caofe  the  plaintiff  bad  not  made  out  hii  title  by  the  time  ftipulated.  x  Bro,  P.  C.  396  *. 
}o  X^//ri  V.  7Vre«f««,  2  jitk.  X51.  Lord  Hardvieke  held  that  it  tt  not  fufficient  to  Cet  afide 
•n  agreement  in  equity  to  foggeft  weaknefi  and  indifcretion  in  one  of  the  pariies  who  haa 
engaged  in  it )  for  fuppofing  it  to  be  in  h€t  a  very  hard  and  unconfcioaable  bargaia,  if  a 
perfon  will  enter  into  it  with  bit  eyes  open,  equity  will  not  relieve  him  upon  thb  feoning,  an- 
lefthecan  Iheir  fraud.  See  alfo  WUyer^,  Skerrmrd^  jSmU,  18.  In  Ctoyimt  v.  Hemtvm^ 
1  Bro,  Cb,  9.  Lord  T^ar/awobferves,  that  to  fet  apdea  conveyance  there  muft  be  an  ine^oa* 
llty  fo  ftrong,  grofs,  and  manifeft^  that  it  moft  be  impoffible  to  ftate  it  to  a  man  of  common 
lenfe  without  producing  an  exclamation  at  the  inequaUty  of  it  And  in  Sfratlty  v.  Griguh, 
%  firo,  Ck'  X79*  ID  >  oo<c  to  Bi0thcQtt  v.  pMgnwt  the  Chief  Baroo  affigned  as  a  gfound  for 
the  decicoy  that  there  was  no  cafe  in  which  mere  inadequacy  of  price«  independent  of  other 
circumftancesy  had  been  held  fufficient  to  fet  afide  a  centred.  In  addition  to  this  coocur- 
lence  of  authority,  a  very  ftrong  argument  in  fupport  of  the  rule  may  be  drawn  from  thofe 
eafea  in  which  lofing  bargaini  have  been  adually  eftabliihed  and  decreed.  Gr/y  •/  L^nim  v. 
Bicbmntd  9f  «/.  ft  r«rfl.  4x3.  Wiod  v.  FemoUk^  1  £f .  ^.  170.  NicboU  v.  GmU^ 
%  VtJ.  4ftx«  and^he  cafe  referred  to  by  Lord  ChanceUor  Tburf^w  u  Mettimtr  v«  Ctfper^ 
J  Br*.  Cb*  158* 

<<  But  though  courts  of  equity  unit  not  relieve  againft  agreementi  merely  on  the  ground 
ef  the  coofideration  being  inadequate,  yet  if  there  be  fpch  iaadeqoacy  as  to  Ihew  that  the 
p^fon  did  pot  underfland  the  bargain  he  made,  or  was  fo  opprefled  that  he  waa  glad  to  make 
it,  knowing  its  inadequacy,  it  will  ihew  a  comoQand  over  him  which  may  amount  to  fraud* 
fitatbc»$fr*  P^f^f  9.ir9.  Ck.  175.  «% 
.  The  En|li|h  law  refpeCting  minors  is  not  referable  to  the  queftioo  of  tnequalltx* 

t  [8fo«  9ik.  u  1^U  and  lee  the  nott  xo  t|ie  fgfci  of  ftmd  ih  t|iit edition)  if.  ft97«] 
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caafe  being  difcovered,  you  are  not  only  without  any  riglit  of  ac* 
lion  to  compel  me  to  deliver  the  eftate,  but  even  if  I  have  deliver- 
ed  it  I  am  entitled  to  reclaim  it,  and  my  right  of  a£tion  according 
to  the  Roman  law  was  called  condiSiio  ftne  caufa^  which  is  the  fub* 
jeft  of  a  title  in  the  I>igeJI. 

-.       «        When  the  caufe  for  which  the  engagement  is  contrafi> 
ed  is  repugnant  to  juftice,  good  faith>  or  moralsj  the  en- 
gagement and  the  contraA  containing  it  are  null.    This  principle 
feemsto  decide  a  queftion  which  often  occ}m\m  Prance].  Aneftate 
is  feized  under  an  hypothecation  and  adjudged  to  be  fold ;  the  owner 
makes  an  agreement  with  the  purchafer  to  receive  a  certain  fum  for 
giving  up  the  writings.    The  decifion  of  the  queftion^  whether  thia 
agreement  is  validi  depends  upon  whether  the  caufe  of  the  agreement 
is  repugnant  to  juftice,  which  it  certainly  is  \  for  the  writings  areac- 
ceflbry  to  the  eftate  as  much  as  the  keys  areacceflbry  to  a  houfe ;  and 
it  is  the  nature  of  fuch  acceflbries  to  belong  to  the  fame  perfon  as  the 
principal  thing  to  which  they  relate.     Accejforia  fequunturjus  ac  io^ 
mimum  ret  principalis*    The  writings  then  belong  to  the  purchafer^ 
as  die  adjudication,  by  giving  him  the  property  of  the  e^ate,  gives 
him  alfo  the  writings  belonging  to  it ;  and  the  debtor,  when  he 
hypothecated  the  eftate  (/i),  confented  that  there  (hould  be  a  decree 
for  the  fale  in  default  of  payment,  and  therefore  is  obliged  to  give 
it  up,  together  with  the  Mrritings,  as  much  asif  he  had  fold  it  him* 
felf.    He  cannot  retain  them  without  injuftice.    The  agreement 
by  which  he  exa£ks  a  fum  of  money  for  delivering  them  up  is 
therefore  founded  upon  a  caufe  repugnant  to  juftice,  which  renders 
it  niilL    Therefore,  not  only  is  the  debtor  without  any  right  of 
a&ion  for  enforcing  fuch  an  agreement,  but  even  if  the  money  is 
•paid,  he  is  fubj^£b  to  an  a£lion  for  the  recovery  of  it. 
-      -        With  refpeifl  to  this  aftion,  it  is  very  neceflary  to  dif« 
ringuiih  accurately,  whether  the  caufe  for  which  a  pro- 
mife  is  made  is  repugnant  to  juftice  or  morality  on  the  part  only  of 
die  peribn  to  whom  it  is  made,  or  both  on  the  one  fide  and  the 
other  i  An  example  of  the  firft  kind  has  juft  been  ftated.    When 
tlie  debtor  infifted  upon  a  fum  of  money  for  giving  up  the  wridngs^. 
it  was  on  his  part  only  that  any  thing  was  done  repugnant  to  juftice  i 
ibt  other  party  had  done  nothing  repugnant  to  juftice  or  morality 
by  promifing  a  fum  of  money  for  the  writings,  which  he  had  oc- 
cafion  for,  and' which  the  debtor  would  not  give  up  without.    It  is 
is  fuch  a  cafe  as  this,  and  others  depending  upon  fimilar  principles^ 
diat  a  patty  has  a  right  of  recovering  what  is  given  in  piurfuance  of 
die  agreement. 

(«)  A  fekflm  cootnA  piied  bdbre  a  noliiy  gtfc,  withovt  aojr  fpctisl  dedmtio^i  SffskC 
if  hypQlbtfatiQa  sp«  tbscft^ist  ^  ihs  M|or. 
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Aajexample  of  the  fecoad  kind  is  where  an  officer  promifeas 
fum  of  money  to  a  foldicr  to  fight  with  a  foldier  of  another  r^gi« 
snent.  The  caufe  of  this  engagement  is  repugnant  to  moralitj^  on 
both  fides ;  for  the  officer  has  no  lefs  a£ted  in  contravention  to  law 
and  morals  by  making  fuch  a  promife,  than  the  foldier  by  receiving 
It.  This  iecond  cafe  agrees  with  the  former  fo  far  as  that  the  en- 
gagement is  nulla  having  a  caufe- which  is  repugnant  to  moraKty; 
and  confequently  no  a£tion  can  rcfult  from  it ;  and  the  foldier^ 
after  having  fought^  cannot  demand  from  the  officer  the  money 
which  be  haspromifed:  but  the  cafes  diffi:r,  inafinuch  as  if  tlie 
piEcer»  in  execution  of  the  void  engagement,  pays  the  naoney 
agreed  upon^  he  is  not  entitled  to  recover  it  back ;  for»  having  no 
lefs  than  the  ibldier  offi:nded  againft  law  and  morality,  he  is  un- 
worthy of  the  affiftance  of  the  law  for  fuch  a  purpofe. 

This  two-fold  decifion  is  included  in  the  very  terms  of  the  laws 
themfelves.  UH  dant'ts  et  acdpieutis  iurpitudo  verfatury  pan  pofft  re^ 
feti  dicinmt.  ^yotiens  autemfolius  accipmitis  turpituda  virjaiur^  vifeti 
pQt^  i  I.  j8c  4.  Ff.  de  cottdic*  oi  iurp.  fouf.  {a)* 
|.  ^  There  i^  no  doubt,  according  to  thefe  principles,  that 
if  I  promife  any  thing  to  a  perfon  for  committing  a  crime  ^ 
for  inftance,  beating  anotlier  with  whom  I  am  at  variance,  I  am  not 
in  point  of  law  obliged  to  fulfil  my  promtfe.  There  is  more  dif<« 
^culty  in  deciding  the  queftion  as  a  matter  of  confcience*  Grctkif 
maintains  that  the  promife  is  not  obligatory  fo  long  as  the  crime 
is  not  committed,  and  that  up  to  that  time  the  party  making  the 
promife  may  retra£l  and  give  a  countermand  to  the  other ;  but 
that  as  ibon  as  the  zQl  is  committed,  the  promife  becomes  obiiga-^ 
tory  by  the  rules  of  natural  law  and  in  point  c^  confcience.  The 
reafbn  is,  that  the  promife  is  vicious,  inafmuch  as  it  is  an  induce-* 
meat  to  a  crime;  but  that  vice  is  at  an  end  as  foon  as  the  crime  is 
committed  and  confummated.  As  the  vice  of  the  promife  no  longer 
exifta,  there  is  nothing  to  prevent  the  promife  having  its  effeA^ 
which  confifts  in  obliging  the  perfon  making  it  teaccompU(h  it.  He 
dates  the  inftance  of  the  patriarch  Judah  difchargii^  the  promife 
which  he  made  to  Thamar. 

Ptffffendorf  on  the  cantxzrj  thinks  that  a  promife  made  to  a  perfon 
for  committing  a  crime  is  no  more  obligatory  after  his  eemmitting 
It  than  before  ;  becaufe  the  recompence  of  a  crime  which  is  invoiv-^ 
ed  ixt  the  accompliflufnent  of  fuch  a  promife,  is  no  lefs  contrary  to 
natural  law  and  good  morals  than  the  invitation  to  the  crime.  And 
if  after  the  comfeiffion  of  the  crime  the  accomplifhment  of  the  pro- 
mife is  no  longer  an  inducement  to  the  commiffion  of  that  eiime^ 

(tf )  This  principle  is  fvMy  adopted  in  tbe  Spg^  ]«w«    In  aa  Bffiy  on  the  a£Uoiii  tor 
aooey  bad  and  received  I  have  confidered  it  at  knatbt 

it 
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it  is  an  inducement  to  the  commiflion'of  others.  BeCdes^  every  obligaik 
tion  fuppofes  a  right  iii  the  perfon  in  whofe  favour  it  is  contra&ed. 
When  I  promifc  any  thing  to  a  perfon  for  committing  a  crime,  the 
acceptance  of  the  promife  is  not  lefs  criminal  on  his  part,  than  thq 
making  it  is  on  mine.  Now  can  a  crime  ever  be  allowed  to  produce 
the  acqaifition  of  a  right  ?  Can  it  be  thought  that  the  law  of  nature 

is  fo  favourable  to  villains  as  to  aiTure  them  the  reward  of  thdr 

« 

oflences?  Thefereafons  lead  me  to  adopt  the  opinion  of  Ptsffendorfl 
J-  ^  I  equally  fubfcrlbe  tothedecifion  which  he  afterward* 
makes,  that  if  I  have  voluntarily  paid  after  tlie  crime 
conunitted,  what  I  promifed  for  the  commiflion  of  it,  I  have  no 
more  claim  to  recover  it  back  in  point  of  confcience  than  in  point 
of  la^,  although  I  have  paid  what  was  not  due  from  me.  It  is  true 
that  both  natural  and  civil  law  allow  a  right  of  a£tion  for  what  is 
paid  without  being  due  when  the  payment  is  made  by  error ;  it  is 
fuppofed  in  this  cafe  tliat  the  payment  was  made  under  a  kind  «f 
condition,  that  it  fhould  be  refunded  if  found  not  to  be  diie« 
Though  fttch  condition  is  not  formally  it  is  virtually  interpoled  $  it 
is  conformable  to  the  difpo&tion  of  mind  of  the  peribn  paying  | 
equity,  which  does  not  permit  one  man  to  enrich  himfelf  at  the  ex« 
pence  of  another,  implies  this  condition  }  but  there  can  be  no  fttcb 
implication  in  the  cafe  in  queftion.  The  perfon  who  pays  has  9 
jafzGt  knowledge  of  the  caufe  of  payment ;  he  therefore  cannot 
retain  a  tight  to  the  recovery  of  what  he  has  parted  with  voimi* 
tarily,  and  with  a  perfed  knowledge  of  the  caufe.  ^  It  is  true  that 
it  is  contrary  to  natural  law  that  any  one  fhould  be  rewarded  fov  a 
crime ;  and  that  his  repentance  for  the  crime  ought  to  make  hia 
renounce  the  reward  he  has  received ;  but  this  only  forms  an  impeiw 
fc£^  obligation,  fuch  as  was  fpokcn  of  at  the  beginning  of  the 
treatifc,  without  giving  a  right  to  any  otiier  perfon. 
r  ^^  Has  a  promife  a  licit  caufe  when  it  is  made  to  a  pexfoa 
for  his  giving  or  doing  fomething  which  he  is  obliged  to  ffvc 
or  do  already  ?  Puffendorf  in  refpcA  of  this  queftion  very  ppopcrij 
marb  the  diftin£^ion  between  a  perfed  and  an  imperfeA  obliga^ 
tion  \  when  there  is  only,  an  imperfed):  obligation,  the  promife  has  t 
lawful  caufe,  and  is  obligatory.  For  inftance,  if  I  promife  fometUsg 
to  a  perfon  for  doing  me  a  fervice ;  although  gratitude  for  favours 
which  he  has  received  from  me  bind  him  to  render  me  the  ferrice 
gratttitoufly ;  neverthelefs  my  promife  has  a  licit  caufe  and  is  oUi- 
gttofy ;  for  not  having  any.  right  to  demand  that  fervice  from  him 
be  may  lawfully,  however  unbecomingly,  require  fomething  itaa^ 
nc  in  order  to  affsrd  oie  a  right  to  the  idrvicc  whichi  did  not  other- 
wife  poflefs^ 

On 
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On  the  contrary^  when  it  is  stperfefl  obligation  the  promife  is  a 
nullity^  and  has  an  illicit  caufe  if  it  is  exaAed  by  him  from  mC| 
as  in  the  cafe  before  mentioned  of  the  promife  of  a  reward  for  giv- 
ing up  the  writings;  for  being  obliged  to  give  them  up,  it  is  an  ex- 
a£tion  on  his  part  to  require  any  thing  for  dping  fo. 

But  even  in  the  cafe  of  a  perfect  obligation,  if  a  promife,  that  I 
male  my  debtor  for  fomething  that  he  was  already  obliged  to  do,  is 
a  voluntary  promife  of  mine,  and  not  exadied  by  him,  it  is  valid,  and 
has  a  licit  and  honeft  caufe  \  that  caufe  being  the  liberality  which 
\  intend  to  exercife  towar48  him  (a}. 


%  VII.  Of  Want  of  Obligation  {Lien)  in  tie  Perfan  prmiftng. 

-  ^  It  is  of  the  eflcnce  of  agreements  which  confift  in  pro^ 
mifing  fomething^  that  they  fhould  produce  an  obligation  in 
the  party  making  the  promife  to  difcharge  kj  hence  it  follows,  that 
nothing  can  be  more  contradi£^ory  to  fuch  an  obligadon,  than  an  en« 
tire  Kberty  in  the  party  making  the  promife  to  peiform  it  or  not  as  he 
may  pleafe.  An  agreement  giving  fuch  entire  liberty  would  be 
abfolutely  void  for  want  of  obligation.  If,  therefore,  I  agree  with 
yon  to  give  you  fomething  in  cafe  I  pleafe^  joch  an  agreement  is  ab^ 
ibttttely  void. 

The  Roman  lawyers  thought  it  would  be  otherwife  where  a  per« 
ion  promifed  to  do  a  thing  when  he  pleafed,  that  thefe  terms  diet 
not  leave  it  to  the  choice,  of  the  party  whether  he  would  do  what  he 
hid  promifed  or  not,  but  only  left  him* at  liberty  as  to  the  time 
when  he  would  perform  the  promife  j  and  that  the  agreement 
was  valid  and  binding  on  his  heirs  if  he  died  without  having 
performed  it.  L.  46.  J  %  ts^  y  ff.  de  verb.  obL  (*).  But  there  is ' 
reafon  to  think  that  fuch  a  fubtle  diftin£tion  would  not  be  adnxitt* 
ed  in  the  French  jurifprudence,  and  that  this  agreement  would  be  n(^ 
more  binding  than  the^  other. 

P     g  -       There  is  a  real  obligation  contra£led  if  I  promife  to  givp 
you  fomething  in  cafe  I  judge  it  reafonable  ;  for  it  is  not 
left  to  my  choice  to  give  it  you  or  not,  fince  I  am  obliged  to  do  fo 
in  cafe  it  is  reafonable.  /•  i  X.  $  7 .  %•  30.  (r)« 

(tf)  Vidi  Appeadix,  No.  I. 

(b)  Si  UaftifuistMfitro,  (um  «a/«m,  piUam  hmtUtm  tfiflifmlaehiim  iimit  i  sla  itm 
hmtilem,/!  MfittfmamconfiitwaSf  wurieris,  jutd  vtmm  efi»  JUsm  tuttm  fipmleiiuum^fi  v^lttriM 
dart  f  inutUtm  ^t  twftau  ,  > 

(r)  Qnamquani  aatem  fideicommifliiin  ita  fdiftom  noB  dtbeatur  fi  ^turht  Uam  i 
ica  adfcripcum  fiierity  /  fierit  srhkrgtMt,  f  fMtgwrb,  Jl  ^e/Hmtvtrit,  Ji  ntih  ijil  fmne 
^n^fVtl  vidMur^  debebitur  noQ  enlm  ptenun  arbitrium  folaotas  bera4tdcdit,ied  yiafi 
vico  bono  commflum  RlidBm. 

LalUys 
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Laftly,  though  I  promife  fomething  under  a  condition)  which  de« 
pends  upon  my  will  whether  I  will  accompliih  it  or  not  {conditian 
fnteftativc)  as,  if  I-  promife  to  give  you  ten  piftoles  in  cafe  I  go  to 
Psris^  the  agreement  is  valid  ;  for  it  is  not  entirely  in  my  power  t« 
give  the  money  or  not,  fince  I  can  only  refufe  to  do  fo  in  cafe  I  re- 
frain from  going  to  Paris.  There  is  dien  on  my  part  aa  obligation 
and  a  real  engagement*    L.  '^.ff.dtlegat.  2  {a). 


A  R  T  I  C  L  E    IV. 

OfPerfons  capable  or  incapable  of  Coniraning, 

-  .       The  eflence  of  a  contract  confiding  in  confent,  it  fi^ 

lows  that  a  perfon  muft  be  capable  of  giving  his  confent, 
and  confeqiiently  muft  have  the  ufe  of  his  reafon  in  order  to  bf  aUe 
to  contract. 

It  is  therefore  evident  that  children,  perfons  wholly  deftkute  of 
reafon,  and  fuch  as  are  occafionally  fo  during  the  continuance  of 
their  infirmity,  cannot  contra^  by  themfelves,  but  they  may  oon- 
traA  by  the  miniftry  of  their  tutors  or  curators. 

It  is  evident  that  drunkenuefs,  when  it  goes  fo  far  as  abfolutely 
to  deftroy  the  reafon,  renders  a  perfon  in  this  ftate,  fo  long  as  it  con- 
tioues,  incapable  of  contra£Hng,  fince  it  renders  him  incapable  of 

confent  {b). 

-  .        Communities,  or  bodies  corporate,  which  are  not  civi! 

perfons,  cannot  contradi  by  themfelves,  but  they  may  con- 
tnSt  by  the  miniftry  of  their  fyndics  or  adminiftrators  {c)» 
J.  .  There  are  perfons  who,  being  by  nature  capable  of  con- 
tracing,  are  rendered  incapable  by  law ;  fuch,  in  Ibme 
provinces,  are  married  women,  unlefs  they  ar&  authorized  by  their 
hulbands,  or  by  courts  of  juftice,  for  it  is  an  effeC  of  the  power  of 
the  hufband,  that  the  wife  can  only  zfk  as  authorized  by  him  \ 
whence  it  follows,  that  (be  is  incapable  of  making  any  agreement, 
and  can  neither  oblige  herfelf  in  favour  of  others,  or  others  in  favour 
ofherfelf. 

)t  is  alfo  the  civil  law  only  which  renders  perfons  under  an  iu«  . 
terdifi  for  prodigality,  incapable  of  contracting  :  fat  thefe  perfons  * 

(tf)  Si  Us  UgttMr,  Btres  isrt  iamM$  ^^J  in  C0fit$lmm  mi  sjitnierii  ;  utile  I^stam  ^« 
■NB  mftupati  «jm  JU  tftrndtrt ««/  wm  ^fttudtru  Viif  AppeodlX|  N<^.  I, 
(^)  Tdi  Appendix,  N«.  U. 

(r)  According  to  the  hw  of  Mmilwi^  bodies  CQipocate  CMtnft  ObligstiMiSy  uid  do  other 
•ftikjaMMofs  comoMoMt 

know 
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know  wnat  they  do  ;  the  cohfent  which  they  give  is  a  real  confent^ 
which  is'fufficient  to  form  a  contrad. 

P  .  Hence  arifes^a  difference  between  thefe  petfons  and 
thofc  who  are  interdi£icd  for  infanity.  All  the  contraf^s 
pretended  to  be  made  by  the  latter  though  before  intcrdi£lion  are. 
null,  provided  it  be  (hewn  that  they  were  infane  at  the  time  of  the 
€ontra&)  for  their  infanity  alone  and  of  itfelf,  renders  them  inca<^ 
pable  of  contrafling  independently  of  the  fentence  of  interdiflion^ 
which  is  merely  a  declaration  of  it :  on  the  contrary,  contra£is  made 
by  a  prodigal  before  his  interdidlion  are  valid,  although  he  was  a 
prodigal  at  the  time  \  for  he  is  only  rendered  incapable  by  the  fen<« 
tence  of  interdidion.;  it  is  that  alone  therefore  which  renders  him 
incapable  of  contracting. 

Neverthclefs^  if  I  have  contraded  with  a  prodigal,  though  be«» 
fore  his  iaterdi&ion,  by  buying  fomething  from  him,  or  lending 
Urn  money^  knowing  that  he  was  only  felling  or  borrowing  to  raife 
money  for  his  diflipacions,  the  contra£b  would  be  void  in  point  of 
confcieiice,  and  I  could  neither  confcientioufly  retain  the  thing  that 
was  fold,  nor  require  to  be  repaid  the  money  lent ;  for  by  know-* 
iHgly  fupplying  him  with  money  to  fpend  in  diflipation,  I  hare  done 
bim  an  injury,  which  I  am  obliged  to  repair,  either  by  not  exajiing 
the  money  lent,  or  reftoringthe  property  fold;  this  is  conformable 
te  what  is  iaid  at  the  end  of  law.  Z.ff.pro.  empt,  that  we  ought  not 
to  regard  a  perfon  as  a  bona  fide  purchafcr  who  buys  fomething  of  a 
libortine,  knowing  that  he  only  fold  it  to  carry  the  price  to  a  bro» 
thel.  Ntfififflr  is  qui  a  luxuriofo,  et  pratinus  fanrto  datura  pecuniatrtp 
JfTvos  ifmtf  non  ufutaptet. 

Thefe  dectfions  hold  good  in  point  of  confcience,  but  in  point  of 
law,  a  peirfon  of  full  age,  and  not  under  interdiClion,  would  not  be 
admitted  to  relieve  himfelf  againft  a  fale  or  a  loan,  by  alleging  that 
the  perfon  with  whom  he  contraftcd  knew  that  his  only  motive  in 
felling  or  borro^nng,  was  to  fquander  the  money  in  diiEpation  {a)» 

|.  ^  It  is  likewife  only  civil  law  which  invalidates  the  obli'- 
gations  that  minors,^  under  the  power  of  a  tutor,  Contra6l 
without  the  authority  of  their  tutor,  when  at  the  time  of  die  contraA 
they  are  of  fufficient  age,  and  have  fufficient  ufe  of  their  teafon  to 
comprehend  the  whole  extent  of  the  engagement  they  contrad ; 
^ufcerefere  minors  may  very  well,  even  in  point  of  confcience,  take 

(«)  Interdi^^toiu  for  pftdigjdity  are  unknown  to  the  ItCr  tftSngUiidf  but  the  ooniti  ofequfty 
triU  witch  Tery  narrowly  eontroftsniade  with  youog  petfons  togaged  in  a  courfe  of  diffipa* 
tion,  in  order  to  obtain  their  property  or  expedations,  at  an  hiferior  value  ;  and.  In  lb«ne 
recent  eafet,  perfoot  have  not  been  allowed  to  lecoter  ^e  debts  incurred  in  promotinf 
habits  of  dtffipadon  ;  but  thefe  topics  have  only  an  incidence  relatloB  to  die  preftnt  Tub- 
jed  I  «i  they  relate  xaUtti  to  the  nitter  «f  the  contraftj  tbao  to  the  capacity  of  theperfoo. 

die 
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the  benefit  of  letters  of  vefciifion  agadiift  iiqwriottt  coatraQs^  aa  nii*> 
conl  equity  does  not  pemiit  thofe  who  have  contn&ed  with  tliem 
to  take  advantage  of  their  want  of  experience,  but  they  cannot  oo»» 
fciciidoufly  have  recourfe  to  the  exception  allowed  them  in  point 
of  law,  againft  reftoring  the  money  which  they  have  recdved  mA 
JiJEpated,  if  at  the  time  of  entering  into  the  contradl,  they  had 
fuffictent  ufe  of  their  reafon ;  and  the  perfon  lending  them  the  moaef 
did  fot  fairiy,  without  knowing  that  it  would  be  applied  in  fooJifit 
tipences.  This  is  the  fentiment  cited  by  Barbejrac  in  his  notes  m 
fvffendarjm 

It  remains  to  obferve  a  difFerence  between  the  incapacity  of  in- 
terdids  and  minors,  and  that  of  women  under  the  power  of  their 
hufband ;  the  latter  are  incapable  of  contrafling  without  being 
authorifed;  they  can  nd  more  oblige  others  towards  them^  than 
tbey  can  oblige  themfelves ;  they  cannot  even  accept  a  donation 
which  may  be  made  to  them. 

On  the  contrary,  interdi^is  for  prodigality,  and  minors,  who  1m- 
gin  to  have  fome  ufe  of  their  reafon,  are  rather  incapable  of  obGg- 
ing  themfdves  by  a  contra£t,  than  abfolutely  incapable  of  contrail* 
ing  \  they  may,  by  contracting  without  the  authority  of  their  tntor 
or  curator,  oblige  others  to  them,  although  they  cannot  oblige  them- 
felves to  others  }  plitcult  meUortm  conditionem  lictr4  tis  facert  tttmmfim 
tutoris  auHoritattf  InftiU  tit.  de  auHar^  tut.  Is  cm  bonis  ht^rJi^um^^ 
JH/tulmnda  fibi  mcquiritf  L.  6.jfi  de  verb,  oblig.  Tlie  reafon  of  this 
diference  is,  that  (he  power  of  tutors  and  curators  is  only  eftaUiAt* 
ed  in  favour  of  minors  and  interdicts,  and  their  afliftance  is  oeiy 
ncceflary  for  the  intereft  of  the  perfons  under  their  diarge,  and 
from  the  apprehenfion  of  their  being  deceived,  and  confequently 
fach  afliftance  becomes  fuperfluous,  when  in  iz(k  they  make  their 
condition  better;  on  the  contrary,  the  power  of  the  huiband  being 
cftabKflied,  not  in  favour  of  the  wife  but  of  the  hufband,  and  thft 
fi^ceffity  of  requiring  his  authority  not  being  eftablifhed  for  her  hi* 
tcreft,  but  on  account  of  the  deference  which  flie  owes,  (he  catinot 
coatraA  in  any  ^nanner,  whether  for  her  advantage  or  dctriueii^ 
Without  fuch  authority  (j). 

The  ordonaance  of  173 1  does  not  by  any  means  impeach  the  prin-* 
ci|>le  which  we  hare  laid  down,  that  a  minor  may  without  th« 
authority  of  his  tutor  render  hid  condition  belter.  Fur^UU  A^m^ 
fore  is  not  cancBt  in  nuuntaioing,  that  accordli^  to  the  7th  anid# 

(«]  No  fQtbontj  Of  concuntaco  of  the  fauibani  cso^  -accovding  to  the  Itir  of  i!^ikii/,«ffc(GI 
iowriicd  wooiaa  pcrfonally  with  the  obligarioni  arifing  hem  a  ebotrafty  though  chare  art 
cafa  io  which  her  afti^opcrttfagiarM  have  the  flfieft  lafUndhig  her  fraycftf. 

la  BtiUnd  mny<  gift  to  a  married  woaaao  oootlauas  joo4  aatii  the  huihiad  Sifleati.  Kia 
fttbm  aflaoc  b  aot  aaceflaij  to  lit  vAttdlty. 

of 
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of  diis  ofdonnancei  tninots  cannot  without  the  authority  of  their 
tutors^  accept  the  donations  which  are  made  to  them*  This  aiticle 
only  decide8>  that  the  father,  mother,  and  other  progenitors,  with<» 
out  being  tutors  of  their  children,  and  confequently  without  having 
any  quality  to  manage  their  affairs,  miiy  accept  donations  made  to 
their  infant  children  as  effectually  as  a  tutoi^  natural  affe£iion 
otherwife  wanting ;  but  it  does  not  follow  that  becaufe  the  ordon-* 
nance  by  this  article  permits  fuch  perfons  to  acfcept  donations 
made  to  their  children,  minors  are  forbidden  to  accept  them 
Aemfelres,  when  they  have  the  ufe  of  their  reafon  {a). 


ARTICLE  V* 

Qf^iat  ii  capable  i>f  being  the  objeff  of  ContraBsi  and  of  the  rule  of  the 
civil  laWf  that  it  cart  only  befomething  which  concerns  the  contraffing^ 
parties^  according  to  the  principle  that  a  perfon  cannot  effeHually  promife 
orfHpulate  accept  for  himfelf 

P        ^       Contra  As  have  for  their  objc£l  either  foitiething  which 

one  of  the  contra£ling  parties  ftipulates  for  being  given  tt> 

him,  and  which  the  other  party  promifes^  to  give,  or  fome&ing 

which  one  of  the  party  ftipulates  to  be  done  or  not  done^  and  the 

other  promifes  to  do  or  ftot  to  do. 

What  things  may  be  fo  ftipulated  and  promifed  will  be  mentioned 
hereafter,  Cha^.  II.  art.  2.  to  which  at  prefent  we  refer ;  content** 
xng  ourfelves  here  with  the  developement  of  a  principle  refpeding 
what  may  be  the  obje£l  of  contrafts,  to  wit,  that  nodiing  but  what 
one  of  the  contra&ing  parties  ftipulates  for  himfelf,  and  what  the 
other  promifes  for  himfelf,  can  be  the  objeA  of  a  contraft.  Alteri 
fHpulari  nemo  potefl  Ii^TST.  DE  JNCEJtT*  STJP.  Nee  pacifcendof  nee 
legem  dicendo,  necflipulando  quifquam  alteri  caver e potefl ^  1.  73.  De  reg. 
jur.  Vice  versa.  ^uialiumfaBurumpromifit  videtsir  in  ea  effecattfa 
ut  non  teneatur  nifi  poenam  ipfe  promiferit*  Infl^  die.  tit^  f.  20.  Alius 
pro  alio  promittens  daturum  faBurumv'e  non  obligatury  nam  defe  qaem* 
juempromittere  opportere.  L.  83.^.  de  verb.  obi.    . 

In  order  to  develope  this  principle,  we  (hall  ift,  examine  what 
are  the  reafons  of  itj  ad,  we  (hall  ftate  feveral  cafes  in  which  we 
ftipulate  and  promife  cffeAually  for  ourfelves,  though  the  agree* 
ment  makes  mention  of  other  perfons ;  3d,  we  (hall 'take  notice, 
Aat  what  concerns  other  perfons  than  the  contracting  parties,  may 
be  the  nuxle  or  condition  of  an  agreement,  though  it  cannot  be  the 
objcft  of  it )  4tb>  we  (ball  obferve  that  we  may  ftipulate  or  contrail 
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hj  the  minlftry  of  a  third  perfon,  and  that  this  is  not  to  ftipulate 
01  promife  for  another* 

jl.    Reafons  of  the  principle  that  a  per/on  canmt  Jiipulate  ar  promift 

for  another, 

-       -       When  I  ftipulate  with  you  for  a  third  perfon  the  agree- 
ment is  void  :  for  by  this  agreement  you  do  not  contradl 
anjr  obligation  in  favour  either  of  fuch  third  perfon  or  myfelf.     It 
is  erident  that  you  do  not  contra£l:  any  In  favour  of  the  third  perfon  : 
for  it  is  a  principle  that  agreements  can  have  no  effe£l  except  be-^ 
twccn  the  contra£ling  parties,  axid  confequently  that  they  cannot 
acquire  any  right  to  a  third  perfon  who  is  not  a  party  to  them,  as 
vc  fhall  fee  hereafter.     By  this  agreement  you  do  not  contraft  any 
cinl  obligation  in  my  favour ;  for,  what  I  have  ftipulated  in  fa- 
vour of  the  third  perfon,  not  being  any  thing  in  which  I  have  ail  in-  * 
tereil  capable  of  pecuniary  appreciation,  no  damages  can  refult  to 
me  from  a  failure  in  the  performance  of  your  promife,  and  there- 
fore you  may  be  guilty  of  fuch  failure  with  impunity.     Now  nothing 
is  more  repugnant  to  the  nature  of  a  civil  obligation  than  a  power 
to  contravene  it  with  impunity.     This  is  the  meaning  of  Ulpian 
when  hefays,  Alterijiipulari  nemo  pot ejl^  inventa  funt  enim  oUigat tones 
adtocut  unui  qui/que  fthi  acquirat  quodfua  intercjl^  catirum  ut  alii 
ditur^ nihil interejly  L.  38.yi  i*],ff,de  verb.  Gbl, 
r    ^  -t       This  firft  part  of  the  principle,  that  nothing  but  what 
one  of  the  parties  ftipulatcs  on  his  own  behalf  can  be  the 
objeft  of  an  obligation,  oilly  prevails  whtn  confidered  as  a  matter 
of  law,  [dans  le  for  extcrieiir)  and  with  refpccl  to  civil  obligations  ^ 
but  in  point  of  confcience,  if  I  agree  with  you  that  you  fhall  give 
fomething  to,  or  do  fomething  for,  a  third  perfon,  the  agreement  it 
binding :  although  the  intercft  which  I  have  in  the  fubjedl  is  not  capa« 
bk  of  pecuniary  appreciation,  ftill  it  is  a  real  intercfl :  hominis  enim 
vUerefi  alterum  hominem  beneficio  afficiy  and  thi?  intereft  arifmg  from 
mere  afie&ion  for  a  third  perfon,  gives  me  a  fufEcient  right  in  point 
of  confcience,  to  require  the  performance  of  your  promife,  and  is 
fafficicnt  to  render  you  culpable  in  refufing  to  accomplifh  it,  pro- 
vided you  have  it  in  your  power,  and  the  other  perfon  is  willing  to 
accept  of  what  was  promifed  to  be  given.     It  is  true  that  my  intereft 
not  admitting  of  pecuniary  appreciation,  and  confequently  not  being 
the  objedl  of  a  judicial  fentence,  I  cannot  call  upon  you  for  any 
fatiafadion  in  damages  if  you  fail  in  the  performance  of  your  pro- 
mife j  but  your  power  of  avoiding  legal  refponfibility,  though  an 
obftacle  to  its  being  a  civil  obligation,  does  not  prevent  it  from  being 
a  natural  one.     Grotius  X.  2*  c.  ii.  n.  i8. 

It  muft  be  obferved  that  the  natural  obligation  refulting  from 
this  agreement  by  which  I  ftipulate  for  your  giving  fomething  to  a 
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» 

third  pcrfon,  h  an  9bIigation  contraded  in  favour  of  mc,  and  not 
of  that  perfon,  when  ihc  agreement  is  made  in  my  name  and  not 
in  his,  therefore  I  may  releafe  you  from  it  without  his  confent,  Gr(h 
tiuSf  ibid.  Puffendorf, 

But  if  the  agreement  were  made  in  his  name,  and  as  having  been 
entered  into  by  a  commiffion  from  him,  the  agreement  would  be 
made  with  him  by  my  agency,  and  not  with  me. 

P  g  ^  The  fecond  part  of  the  principle,  that  a  perfon  can 
only  promife  for  himfelf,  is  evident  j  for  when  I  proraifc 
that  another  (hall  give  you  any  thing,  or  do  any  thing,  without  un- 
dertaking that  it  fhall  be  done,  or  promifing  any  thing  on  my  own 
part,  the  agreement  can  neither  oblige  the  other  nor  myfelf .  It  will 
not  oblige  him,  becaufe  it  is  not  in  my  power  to  oblige  another  per- 
fon without  his  own  a£l ;  neither  will  it  oblige  me,  for  as  it  is  part 
of  the  fuppoCtion  that  I  promifed  for  another  and  not  for  myfelf, 
I  am  not  underftood  to  be  bound  by  it. 

But  a  prefumption  will  be  readily  admitted,  that  a  perfon  who 
promifes  that  another  ihall  give  or  do  fomething  fliould  not  be  un- 
4lerftood  puri  de  alio  pramittere,  but  to  promife  for  himfelf,  that  is 
to  fay,  to  engage  for  the  performance  of  the  z€t  by  the  third  perfon, 
although  It  is  not  fo  exprefled,  and  in  this  cafe  he  will  Be  liable  to 
anfwer  in  damages  for  the  non-performance.  L.%\»  ff.de  verb.  obL  {a). 

If  in  promifing  for  the  a£l  of  another,  you  fubmit  to  pay  a  certain 
penalty,  or  even  merely  to  anfwer  in  damages  for  the  non-perform- 
ance, it  is  qlear  that  you  are  not  to  be  underftood  as  promidng  fim- 
ply  for  the  a£i  of  another,//  dea/io  tafitum promittere/ hut  as  un- 
4  dertaking  in  aflurance  of  that  other  et  de  U  promittere.  Therefore 
Uipian  fays,  Sf  ^uie  velit  alienumfoEhim  pvwiittere^  pcenatn  vel  quant i 
tares  e/i poteft promittere.     L.  38./  7..ff.  die.  tit.  (b)* 

5  n.  Several  Cafes  in  svhich  the  Parties  effeBively  JUptdaie  cr  promife 
for  tbemf elves ^  although  another  Perfon  is  mentioned. 

CASE    I. 

P  -  To  (lipulate  that  any  thing  (haU  be  delivered  or  paid 
to  a  third  perfon  defignated  by  the  agreement,  is  not  to 
>  ftipulate  for  another.  For  inftance,  if  I  contrail  to  fell  you  an 
eftate  for  a  thoufand  pounds,  which  it  is  agreed  Ihall  be  paid  to 
Peter f  it  is  not  for-him,  but  for  myfelf,  that  I  mak!e  this  ftipuladon  ; 
Peter  is  only  introduced  into  the  agreement  as  a  perfon  to  receive 
the  money  for  me  and  in  my  namci  and  is  what  the  Reman  jurifts 
caU  adjeffussoltftionis  gratia. 

{a]  Qaotient  quit  aliam  fifti  promittit,  nee  tdjicit  paoam  (pvta-  Tti  ferviim  fuum,  vel 
liominem  Uberum)  qo«ritury  tn  committttur  AtpaUtio  ?  Et  CeUbs  ait,  «tfi  noa  eft  Imic 
ftipttUtiooI  addituniy  nifi  fteterit,  pcenam  4iri :  [in]  id  qutndy  ifttcreft  fiftiy  cootineiia  et 
wtlian  eft  quod  Cclfus  ait  j  oam  qui  ili«a|  fifil  pcoiDitdt|lig«proaiitttC^  Id  fe  aftumni,  ut  ftet* 
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The  credit  for  that  fum  does  not  reCde  with  him  but  with  me : 
trhen  he  receiTcs  it,  it  is  on  mj  behalf  and  in  my  name  ;  and  on 
his  receiving  it  there  arifes  between  him  and  me^either  the  contraA 
mandate,  if  my  intention  was  that  he  fliould  render  me  an  account  \ 
or  2  donadon^  if  it  was  my  intention  to  give  it  him. 

I 

C  A  S  E    IL 

P    g  -J       It  IS  not  ftipulating  for  another  but  for  myfelf,  when  1 
ftipulate  that  fomething  (hall  be  done  for  a  third  perfon  | 
if  I  have  a  pcrfonal  and  appreciable  inteteft  it  (hall  be  done  ;  fup-> 
pofe  for  inftance  I  have  contra&ed  with  him  to^  do  it.     Thus,'  if  I 
have  engaged  to  James  to  rebuild  his  houfe  in  a  certain  time,  and 
bviog  other  work  to  do,  I  contra£l  with  a  mafon  that  he  fliall  re-« 
build  the  houfe,  I  ftipulate  for  myfelf  rather  than  for  Jamesy  and  the 
agreement  is  valid  :  for  as  I  am  under  an  obligation  to  him,  and  am 
anfwerable  in  damages  if  the  work  is  not  done,  I  have  a  real  perfon- 
al  intcreft  that  it  ihall  be  done.     Wherefore,  in  ftipulating  that  the 
mafon  fliall  rebuild'  the  houfe  of  James ^  it  is  only  verbo  tenus  that 
I  ftipulate  for  James ;  re  ipfa  and  in  truth  I  ftipulate  for  myfelf  and 
for  my  own    benefit.*  Sijlipuler  alii  cum  mea  intercjfet^  ait  MarceU 
lus^tptdationem  valere^  /».  38.  $  ao,  2i,  22,j^  deverb.  obL 
-.        «        Even  if  I  have  not  entered  into  the  engagement  with 
James  before  I  made  the  agreement  with  the  mafon,  and 
confequently  had  no  perfonal  intereft  in  the  fubje£l,  yet  as  I  under^ 
take  to  condud  the  bufinefs  of  Jamesy  and  thereby  render  myfelf 
accountable  to  {a)  him  from  the  very  time  of  the  agreement,  I  be-* 
gin  thereby  to  have  an  intereft  in  the  r&>«onftru£iion  r  from  whence 
It  follows,  that  I  am  deemed  to  ftipulate  rather  for  myfelf  than  for 
James,  and  the  contradl  is  valid,  as-I  have  a  perfonal  intereft  that 
the  mafon  Ihall  do  in  a  proper  manner  the  iGt  which  I  ftipulate  to 
be  done. 
P  ^  ^    .  But  if  t  ftipulate  in  my  own  name  that  a  perfon  fliall 
do  fomething  for  another,  without  having  either  beforCf 
or  at  the  time  of  the  agreement,  any  perfonal  intereft  that  it  fliall 
be  done,  this  is  really  to  ftipulate  for  another,  and  fuch  an  agree- 
ment is  not  valid  in  point  of  law,  {dans  le  for  exterieur,)  forinftance^ 
if  from  mere  regard  for  James  I  agree  with  a  perfon  who  has  a  build- 
ingoppolite  to  his  windows,  that  he  fliall  whiten  the  walls  in  order 
to  throw  a  greater  Kght  into  the  rOom$  of  James^  fuch  an  agreement 
will  not  give  apy  right  either  to^  Jamesy  who  i^  not  a  party  to  it,  nor 
to  myfelf,  wfao»  not  having  any  perfonal  and  appreciable  intereft  in 

(4)  Tbii  it  ibvodcd  upon  tbe  ^ficxaaXnCt  negotknm  gtflwf  which  Is,  where  a  pcffon, 
wkboot  prcvbni  aatbontr  or  dUcdiooiy  takes  upon  himfelf  to  tnnU€t  the  bufinefs  of 
medm,  and  if  thai  otha  afterwarda  aflats,  the  (aitie  coniequcBces  enfwe  as  if  ihere  had  becB 
a  ycfcdlas  asllioritY. 
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the  execution  of  this  agreement,  cannot  claim  any  damages  for  the 
non-performance  of  it. 

CASE    III. 

-  ^     -        It  IS  ftipulating  or  promifmg  for  ourfelves  and  not  fof 

'  another,  when  we   ftipulate   or  promife   for  our  heirs, 

Cnce  they  are  as  it  were  the  continuation  of  ourfelves.  Harei  per^ 

fonam  defun5li  fiijlinety  tlicrefore  there  is  no  doubt  we  may  ftipulate 

for  our  heirs,  haredi  cavere  concejjum  ejl,  L,,  lo.Jf.^^paH.  dot,  L.  38» 

Jf,  14.^.  deverb.  ohlL 

P  ^     _        Obferve,  that  we  ftipubtc  effeftually  when  we  ftipulate 

for  our  heirs  in  the  character  and  capacity  of  our  heirs  ; 

but  if  we  ftipulate  for  a  particular  perfon,  who  afterwards  happens 

to  become  our  heir,  the  ftipulation  is  not  thereby  rendered  valid, 

L.  17.^4.^.  de  pacl.  (^i.) 

{K)  Julian  has  carried  the  rigour  of  this  principle  fo  far  as  to  de- 
cide, that  when  a  debtor  agreed  with  his  creditor  that  he  (hould  not  re- 
quire the  fum  which  was  due  to  him  eitlier  from  himfclf  or  froni 
his  daughter,  the  ftipulation  would  not  be  valid  with  refpcft  to  the 
daughter,  although  flie  fliould  become  tlie-  heir  of  the  debtor. 
Brunetnan  is  qf  opinion,  and  with  reafon,  that  this  too  literal  deci- 
Con  ought  not  to  be  followed,  for  when  I  ftipulate  with  my  credi- 
tor, that  he  fliall  neither  require  from  myfclf  nor  from  my  daughter 
the  money  which  I  owe  him,  it  is  manifeft  thirt  I  only  ftipulate  for 
my  daughter  in  the  event  of  her  becoming  the  debtor ,  now  that  can 
only  be  in  th^  cafe  of  her  becoming  my  heir,  and  confequently  I  am 
fuppofed  to  ftipulate  for  my  daughter  in  her  future  quality  of  my 
heir,  although  that  is  not  expreflbd. 

We  fliall  be  ftill  further  warranted  in  difallowing  this  decinon 
of  Julian^  as  it  appears  that  the  Roman  jnrtjh  were  not  unanimous 
upon  this  queftion  \  Celfiis  appears  to  have  thought  difFcrently  in 
the  law,  33^.  de  pan,  (r.) 

P  ^     -        We  may  not  only   make  a  valid  ftipulation  for  our 
heirs,  but  are  commonly  underftood  to  have  done  fo,  al- 
though it  is  not  expreiTed}  qui  pacifcitur  Jibi^  hared'tque  fuo  paajci  iu^ 
uUigitur. 

This  rule  is  fubje£i  to  an  exception ;  xft,  When  the  obje£t:  of 

(a)  Si  padus  fim  ntamt  nevt  a  Titio  peutur,  non  proderet  TItio  etiam  fi  hares  cxtitBri^ 
'  (|*ih  ex  poll  f»&o  id  coo6rmtri  nonpoteft. 

(A)  Hoc  Juliaoot  fcribit  in  patre,  qui  padas  erat  neaft  nnte  a  Jttfa  peterttwr  j  com  fin« 
patri  h«r<i  extttilFet. 

(c)  Avui  neptis  nonuoe,  quam  ex  filio  habcbat,  dotem  promifit,  et  paAateft,  «r  Mptf  neve 
pfiihfjxo  dot  peteretur ;  &«  cohereds  fiiii  dot  petator,  ipfe  quidem  eaceprione  contenti- 
onii  tueodus  non  eric,  filiui  Tcro  exceptione  conventionit  rcAe  tttetor;  qotppc  ber^di 
coofoli  conceTam  eft,  ncc  quicquam  obftac,  uni  laotum  ex  beredibui  proTideiCi  fi  herea 
fc<Qu9  Hi,  cae'.ens  autcm  non  confuli. 

the 


£i.  Art.  V.  §  2.2      Obj^a  ofConirads.  37 

the  agreement  is  a  h€t  which  is  perfonal  to  him  in  wLofe  favour 
it  Is  contracted,  as  if  I  agree  with  a  barber  to  come  to  (have  me 
twice  a  week  at  my  country-houfc  during  the  vacation  :  2d,  {a) 
When  it  is  clearly  cjcprcffed  by  the  agreement,  that  thfe  party  engag- 
ing obliges  himfelf  in  favour  of  the  other  party  to  the  contrafk, 
and  not  in  favour  of  his  heirs  ;  but.  this  mud  be  clearly  ex- 
preiTcd,  and  although  the  perfon  in  whofe  favour  I  contra£l  an 
fiigagement  is  named  in  the  agreement,  it  does  not  follow  that  the 
intention  vi^as  to  confine  to  his  perfon  the  right  refulting  therefrom. 
It  may  be  underftood  on  the  contrary,  that  he  is  only  named  to  in- 
iiiate  with  whom  the  agreement  was  made,  pUrumque  perfcna  paBo 
mfriturj  non  ut  perfonaU  paBum  jiat^  Jtd  tit  demonjiretur  cum  quo  pac^ 
ttmfiatf  L.  7.  J  8.  JViJJembachf  ad  tit,  ff.  de  paBo.  no,  7. 
.  .  We  may  alfo  reftrain  our  ftipulation  to  one  of  our 

heirs,  non  ohjlat  uni  tantum  ex  haredibus  provideri,  J!  hares 
jiHusJity  cateris  autem  non  conjuli^  L*  2'i'ff*  ^^  P^^'  ^^^  inftance, 
I  agree  with  my  creditor  that  he  iliall  not  demand  his  debt  either 
from  me  or  from  my  daughter,  and  I  leave  that  daughter  and  a  foa 
my  heirs,  the  agreement  will  only  take  effe£t  as  to  the  daughter,  as 
belug  alone  comprifed  in  it,  and  the  creditor  may  demand  the  debt 
from  my  fon,  as  to  the  part  for  which  he  is  heir. 

It  muft  not,  however,  be  always  inferred  from  a  perfon  ftipulat» 
ingfora  particular  heir  by  name,  tliat  the  intention  of  the  contrac- 
ting parties  was  to  redrain  the  ftipulation  to  that  perfon  }  this  may 
be  very  well  inferred,  if  at  the  time  of  the  agreement  the  perfon 
making  fuch  a  ftipulation  knew  that  he  would  have  other  heirs,  for 
in  this  cafe  there  does  not  appear  any  other  reafon  for  ftipulating 
for  one  in  particular,  than  to  reftrain  the  ftipulation  to  that  one  ^ 
on  the  other  hand,  if  the  party  ftipulating  for  a  particular  heir^ 
bad  at  the  time  of  the  agreement  reafon  to  fuppofe  that  the 
perfon  named  would  be  his  only  heir,  there  is  room  to  think  that  the 
name  is  only  inferted  in  the  agreement  by  way  of  mere  enunciation, 
and  not  with  a  view  to  reftrain  the  effedl  of  the  ftipulation  to  hU 
perfon.    This  is  fhewn  by  Papinian  in  the  following  cafe  ; 

Having  married  my  daughter,  to  whom  I  promifed  a  portiqp  after 
my  deceafe  :  under  the  fuppofition  that  I  ftiould  not  have  any  other 
children,  and  with  the  intention  of  inftituting  my  brother  as  my 
beir,  I  ftipulate  in  the  agreement  fqr  the  portion,  that  if  my  daugh- 
ter fliould  die  without  children,  during  the  marriage,  (in  which  cafe 
the  whole  of  the  portion,  according  to  the  Digeft,  would  belong  to 
the  bniband)  my  brother  might,  as  my  heir,  retain  a  moiety  of  the 
ponion.    Having  afterwards  other  children,  whom  I  leave  as  my 

(«)  TIkic  U  as  iorcnnediate  exception  fbanded  oo  the  tediDical  nilei  of  the  Frtml  hw, 
Ac  vpt^  «f  vhidi  it  ii  thmigbc  unccci!^  to  ioleru  ^ 
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hcirg ;  and  my  daughter  having  died  without  chQdren  during  the 
marriage,  the  queftion  arifcs,  whether  my  children  may,  as  my 
heirs,  reuin  a  moiety  of  the  portion  ?  ITie  reafon  of  the  doubt  is, 
that  the  ilipulation  is  made  for  my  brothersby  name,  from  whence 
it  might  appear  that  it  was  reftrabed  to  his  perfon,  and  to  the  cafe 
of  his  being  my  heir ;  but  Papinian  decides  that  my  children  are 
juftified  in  retaining  a  moiety  of  the  portion,  by  virtue  of  the  agree- 
ment, becaufe  in  ftipulating  for  this  retention  on  behalf  of  my  bro« 
ther,  I  am  deemed,  by   uGng  the  term  my  heir  to  have  ftipulated 
for  my  heirs  whoever  they  might  be,  and  to  have  named  my  bro- 
dier  enunciathe,  and,  by  way  of  indication,  that  I  fuppofed  that  he 
would  be  my  heir.     Pater  qui  dotem  promijit  paiius  eft  ut  poft  mortem 
fuamin  tnatrimonio  Jine  liberis  defunBa  filia  portio  dotis  aptdd  l^eredem 
fuum/ratrem  remaneret ;  ea  conventio  liheris  a  focero  poftea  fufceptisy  et 
iereMbus  teftamento  reli^is,  per  ^xceptionem  doli  proderit  s  cum  inter 
centrahentes  ita  aBum  Jit^  ut  heredibus  confulatur^  et  illo  tempore^  quo 
pater  alios  (Jilios)^non  habuit  infratremfuum  judicium  fupremum  conm 
tuHJfe  videatur.  /»•  40.  §  ^n.  ff,  de  PaEl^      Tijerefore  Cujas  thinks 
that  this  decifion  fliould  take  place  whatever  heirs  I  might  happen 
to  leave,  although  they  might  not  be  my  children. 

It  remains  to  obferve,  that  when  I  ilipHlate  with  my  creditor  that 
he  (hall  not  demand  what  I  owe  him,  the  ftipulation  may  very  well 
bereftrained  to  one  of  my  heirs,  fo  thai  he  alone  (hall  be  difcharged 
as  to  the  part  which  will  become  due  from  him  ;  but  when  I  ftipulate 
with  a  perfon  that  he  (hall  give  me  a  certain  fum  of  money,  or 
other  divifible  thing,  I  cannot  reftrain  the  agreement  to  one  of  my 
heirs  fo  as  to  entitle  bim  to  the  whole.  Sciendum  eft  quod  darijlipu-m 
lemur ^  non  poffe  per  nos  uni  ex  haredibus  adquiri,/ed  necejfe  eft  omnibui 
ndquiri.     L.  j'^'].  ^ Jin. ff.de  verb.  ObL 

^  This  is  a  confequence  of  the  general  principle  that  we  can- 

^  not  ftipulate  efFeftively  for*  another,  except  inafniuch  as 
he  will  be  our  heir,  and  in  refpeft  of  his  having  that  quality ;  whence 
It  follows,  that  he  cannot  fucceed  to  us  as  to  the  whole  of  the  right 
rcfuldng  from  the  agreement,  but  only  as  to  the  part  for  which  he 
is  heir ;  it  is  otherwife  with  refpeft  to  agreements,  the  obje£l  of 
which  is  indivlfible,  fuch  for  the  moft  part  are  thofe  which  arc  in 
faciendo,  for  as  in  thofe  agreements  each  of  the  heirs  fucceeds  to 
the  entire  claim  by  the  nature  of  the  claim  itfclf,  which  is  not  fuf- 
ceptible  of  parts,  I  may  in  ftipulating  by  name  for  one  of  my  heirs 
in  particular,  enable  him  alone  to  fucceed  to  the  whole  of  the  claim9 
at  cum  quidJieriJfipuUmury  unius  perfonam  reBe  comprehendi^  D.  L* 
137.  $  3.  ;  for  inftance,if  in  felling  ap.eftate  to  a  painter,  there  is  a 
claufe  by  which  he  obliges  himfelf  to  me,  and  to  one  of  my  clul* 
dren  and  future  heirsj  to  make  us  a  pi&ute  of  the  circumcUion  of 

our 
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oar  SaTionr,  of  fuch  a  fize,  and  I  (houJd  die  before  he  had  dtfcharg- 
cd  the  obligation,  the  child  named  in  the  agreement  would  fucoeed 
to  the  whole  of  the  demand  againft  the  painter. 

r  /^  1  Ijl  the  fame  manner  as  we  are  deemed  to  ftipulate  for 
our  heirs  every  thing  which  we  ftipulate  for  ourfelves,  we 
are  alfo  deemed  to  promife  for  our  heirs,  and  to  engage  them  to 
everj  thing  which  we  promife,  at  leaft  unlefs  the  obje£t  of  our  obli- 
gation is  a  perfonal  zSt^  or  there  is  fome  claufe  to  the  contrary. 

So,  in  cafe  of  divifible  obligations,  as  we  can  only  ftipulate  for  a 
particular  perfon,  fo  far  as  he  fliall  be  our  heir,  we  can  only  oblige  any 
one  of  our  hears  as  to  the  part  for  which  he  is  our  heir  \  jf,  is  there- 
forenmmaterial  for  a  debtor  to  comprize  in  an  agreement  a  particular 
perfon,  who  may  be  ofut  of  his  heirs,  for  he  is  no  more  bound  for 
the  debt  than  the  other  heirs  not  named  in  the  agreement.  Te  et 
Tttium  bitredem  tuum  decern  daturum  fpondes  ?  Jttii  perfonafttpervacui 
cmprthenfa  eft^fwe  emmfolus  haresextiterit^infolidum  ttnehitur^  Jive  pro 
farttf  todem  modo  qu9  cstteri  coharedes  ejus.     L*  ^6.  §jffi  de  verbm 

C  A  S  E    IV. 
P  ^    -        With  refped  to  any  thing  belonging  to  us,  we  may 
make  a  valid  ftipulation,  not  only  as  to  ourfelves  and  our 
heirs,  but  as  to  our  fucceflbrs  in  that  property,  under  any  particu- 
lar 

{a)  Theie  ii  very  little  fimilitode  between  the  beiri  of  the  c!vil  law  and'  the  reprelen- 
tftfci  of  dcccsfed  perfooj,  accordbg  to  the  law  of  BngUuidf  fo  far  as  relates  to  feveral  of 
the  foljcds  included  in  the  preceding  diTiiion.  The  dWiSbility  or  iodtTifibility  of  obliga« 
tioM  vpon  which  fevcral  of  the  preceding  diftin^ions  are  founded,  and  which  is  afterwards 
die  iaaediate  objcft  of  a  very  long  dlfcoffion  in  Petbiir,  U  a  fobj^d  to  which  there  is  not 
la  die  law  of  EngUnd  any  thing  very  analogous  $  neither  does  our  fyftcoi  fupply  any  thing 
IB  which  the  obfervations  concerning  a  ftipuladon  or  promife  for  a  particular  heir  can  bn 
&edly  appUed ;.  but  in  this  as  in  ihany  inftancea,  the  nature  and  courfe  of  the  reafiming  may 
sflM  mftra€kiony  which  can  be  transferred  to  fubjeds  very  diflimiUr  to  that  which  in 
&  isMnediate  objcft  of  inquiry. 

Is  the  RftBM  law,  the  heirs  fucceeded  to  the  obligatbns  of  the  anceftors  without 
asy  fcference  to  the  adequacy  of  the  property.  Where  there  were  feveral  heirsy  and  the 
tnan  of  the  fubjed  admitted  of  divifion,  there  were  fo  many  diftind  claims  and  diAind 
•kfiftfiani  |  the  ditfvrence  between  real  and  perfonal  reprefentatives,  which  in  the  law  pf 
twglni  is  a  fubjed  of  much  extent  and  importance^  was  ftpm  the  nature  of  the  fyftem 
lUbtBtely  unknown. 

In  Em^kait  the  term  bar  is  confined  to  real  eftates^  defcending  by  operadon  of  law  to 
polbiis  ftanding  in  a  ceruin  relation  of  confanguinity  to  the  perfon  deceafed.  The  righc 
af  aftions,  which  defeends  upon  heirs,  is  confined  to  fuch  covenants  as  have  an  immedi- 
ett  relation  to  the  pioperty  fo  defcended.  The  right  of  adion  againft  heirs  is  allowed  upon 
aUcBgifCBents  by  deed  where  the  heirs  aie  fpecially  named  to  the  extent  of  the  property 
dffcmded  j  hot  not  upon  any  contrad  not  by  deed,  or  by  which  the  heirs  are  not  fpecially 
asBHd,  or  beyond  the  extent  befine  nantiooed. 

The  deceafed  ia,  as  to  his  perlbnal  property  and  obligadoosy  rcprefeated  by  hja  executors  or 
adouailrttors.  In  geoeral^  the  eaecator  is  a  perfon  appointed  by  the  will  of  the  deceafed  \ 
theadflunillfatBrj  one appobted  ia  cafe  of  iotdbey  by  the fpiiitual court:  but  a  peifon 
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lar  title,  who  arc  comprized  under  the  name  of  ayanUcanfe^  wliich 
IS  ufcd  in  contra£^s ;  and  this  not  to  flip u! ate  for  another.  For 
inftance,  I  may  make  a  valid  agreement  that  you  (liall  never  put  in 
force  cither  againft  me,  or  againfl:  my  heirs  or  ayant-^aufe^  the 
lights  of  fubftitution  (^i),  which  may  at  fome  future  period  attach 
in  your  favour  with  refpeft  to  fuch  an  eftate  ;  and  this  agreement 
will  be  valid  even  with  refpefl  to  thofc  who  may  afterwards  acquire 
the  cltate  from  me  under  a  particular  title. 

This  is  indubitable  with  refpeft  to  tliofe  who  acquire  under  an 
onerous  title  ;  for,  being  under  an  obligation  of  warranty  to  them, 
I  have  an  intereft  that  ydu  fliall  not  give  them  any  difturbance  \ 
vrbich  is  fufficient  to  render  what  I  ftipulate  for  them  a  ftipulation 
for  myfelf :  but  the  decifion  alfo  holds  good  with  regard  to  thofe 
claiming  under  me  by  way  of  donation;  L.  17.  ^  l^  ff*  ^^paci. 
if) ;  although  I  am  not  under  any  warranty  to  them :  for  the  in- 


iatermoddiing  without  authority  with  the  prnpe^y  is  chargeable  as  execator^  and  is  ca'Icd 
executor  of  bis  own  wrong.  There  are  alfo  adminiftrations,  though  there  is  no  intcfbcyy  ia 
fcveral  cafes :  ai,  an  admini  ft  ration,  with  the  will  anoeaed,  where  no  executor  is  named,  or 
the^vecutor  declines  ;  an  admioiftra  ion  of  ihe  goo^s  not  {dthonn  tion)  adminiftcfed  by  a 
deceafed  executor  ;  an  adminidiation  during  the  infancy  or  kbfence  of  the  executor.  In  ge- 
nera!, the  executor  or  admini ftracor  fucceeds  to  the  rights  acquired  by  contra£l  in  favour  of 
the  deceafed|  uolefs  they  are  ffiiher  incident  to  the  real  eftate  dcfcended  to  the  heir,  or  devifed 
by  will,  or  of  a  natoic  which  is  perfonal  tu  the  party  himfelt^  fuch  aa  thofe  above  alluded 
to  by  Poth'ur  {  and  to  the  extent  of  the  property  he  receive,  he  is  anfwerable  for  all  the  en* 
gagemcDts  entered  into  by  the  deceafed,  whether  by  deed  or  otherwife,  and  without  being 
particularly  named  in  the  obligation,  unlefs  the  underukiog  u  in  ict  natuie  perfonal  to  tfa^ 
contrrf^og  party  )  but  however  perfonal  a  cootrtA  may  be,  if  it  it  violated  in  the  life- time 
of  the  party  perfonally  entitled  or  perfonally  bound,  I  conceive  it  to  be  clear,  that  the  right 
of  adion  acquired  or  incurred  by  its  violation  devolvei  upon  the  reprcfentatives.  Some  illuf- 
trations  may  be  dated  from  the  Etiglj/b  law,  of  contracts  perfonal  in  their  nature,  and  teimi* 
luting  with  the  death  of  the  pariy.  Such  it  a  cuntra£t  of  apprenticefliip,  which  it  fiduciary, 
ind  to  general  puipofes  ceafet  with  the  death  of  the  mafter,  though  for  fome  particular 
purpofet,  principally  arising  from  the  law  of  fettlements,  it  may  be  allowed  to  fubfift  fo  at 
to  be  produAlve  of  its  efle^s.  If  in  f»€t  aAed  under,  but  not  fo  as  to  induce  any  compuU 
ioij  obligations.  A  bond  was  given  for  the  fidelity  of  a  clerk,  with  a  condition  to  account 
for  all  money  received  for  the  obligee,  his  executors,  dec.  This  was  ruled  to  be  confioed  to 
a  fervice  to  the  obligee,  aod  to  accounting  after  liis  death  to  the  executors  for  money  received 
in  bis  life-time,  and  not  to  extend  to  a  conticuacce  [n  the  fervice  cf  the  executor,  after  the 
death  of  the  obligee.  ^acUr  y  Purker,  i  T.  R.  287.  Ccoke  aflj^oed  fumt  bufinefs  in  the 
vendipg  of  newfpipers  to  Calcraft,  and  c^vSnamed  th^t  he  (Coeir)  would  not  afterwards 
fell  any  newfpapers  ^  CaUraft  engaged  to  pay  to  ^o/(r,,and  to  his  wife  after  his  deccafe»  8<. 
a  week.  The  wife  having  fued  as  adroiniftratrix  for  non-payment  to  her  after  her  huibaod** 
death  ;  Calerajt  alleged  as  a  defence,  that  ihe  had  fold  newfpapers  contrary  to  the  agree, 
meat.  It  was  held,  that  th^  covenant  by  Co^U  was  only  a  reftridion  laid  on  himfclf,  and 
aaoft  expire  with  hi&  life.  Suppofe  (faid  the  Court)  he  had  made  a  ftranger  his  executor, 
who  was  a  newfman,  ihall  that  executor  be  hindered  from  being  a  newfman  ?  Certainly 
not   Cookt  Y.  Cjlcraft^  ^  WitJ,  3  So. 

(«)  A  right  of  fubftitution  in  civil  law  has  a  confiderable  analogy  to  a  cooditlonal  limita« 
tjon,  and  alfo  to  a  remainder  in  the  law  of  England* 

\h)  See  the  paOage  referred  (0  in  No.  68.  Faetun  Com/$iUum,  &c, 

tcreft 
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tcreft  which  I  have  in  prcferving  the  frec-difpoGtion  of  what  bclpngg 
to  me  is  fufficicnt  to  enable  me  to  make  a  valid  agreement  with  you, 
that  you  (hall  give  no  difturbance  to  thofc  to  whom  I  think  proper 
to  difpofc  of  it,  by  whatever  title  I  may  do  fo. 

In  this  agreement,  and  others  of  a  fimilar  nature  which 

we  make  with  reference  to  any  thing  which  belongs  to  uSf 
we  may  not  only  ftipvilate  effcflually  for  our  fucceflbr  {ayant^caufe)^ 
but  we  are  even  undcrftood  to  do  fo  although  it  is  not  exprefTed ; 
whether  the  agreement  be  conceived  in  rem^  as  when  it  is  faid,  in 
a  tranfa£iion  {a)  between  us,  that  you  will  never  put  in  force  the 
prctenfions  which  you  may  have  to  fuch  an  eftate,  without  faying 
againft  whom  ;  or  whether  it  be  conceived  in  perfonam^  as  if  you 
were  to  fay  that  you  would  never  put  your  pretentions  in  force 
againft  me :  in  both  the  one  cafe  and  tlie  other  I  am  deemed  to 
have  ftipulated  for  my  fucceflbrs,  even  by  particular  title,  even  by- 
donation.  Paifum  conventum  cum  venditorejic  in  rem  conftituatur^ 
fecundum  ProcuH  fententiam^  et  emptori  prodejl.  Secundum  autem  , 
Zahim  fententiam^  etiamftin  perjonam  conceptum  efi^  et  in  emptor  em  valet ^ 
quihocejje  exiftimat  etft  per  donationemfucceJJiofaElaJit.  L.  17.}  5. 
f.  de  paEl.  The  reafon  is,  that  in  ftipulating  for  myfclf  I  am  un- 
dcrftood to  ftipulate  for  all  thofc  who  reprefent  me.  Now  not  only 
my  heirs,  but  all  thofc  who  fucceed  either,  mediately  or  immediately, 
and  by  whatever  title  it  may  be,  to  the  eftate  which  is  the  objefl  cf  '  . 
the  agreement,  reprefent  me  fo  £ir  as  relates  to  that  eftate. 
-  ,    _        If  I  ftipulate  nominatim  for  my  heirs,  I  am  not  under- 

ftood  to  ftipulate  for  thofc  who  fucceed  to  me  under  a 

particular  title ;  in  this  cafe  inclujio  untus  Jit  exciufio  alterius^  the  ex- 

predion  of  my  heirs,  excludes  the  other  fucceflbrs.      For  inftance^ 

if  by  a  traiifa£lion  with  the  lord  of  a  feignory  of  whom  I  hold  my 

eftate  by  way  of  fervice,  t  agree  that  upon  any  defcent  of  any 

eftate,  he  (hall  not  require    from  my  heirs  more  than  one  piftole 

by  way  of  relief ;  this  agreement  will  not  avail   a  third  per(bn 

who  afterwards  acquires  the  •  eftate  from  me  or  my  heirs  under 

a  particular  title.  It  would  be  otherwife,  if  in  the  claufe  no  mention 

vas  made  of  heirs,  and  it  was  faid  indefinitely  that  he  ihould 

never  require  more  than  one  piftole,  or  if  after  the  term  keirs  there 

was  an  et  cetera.    In  either  of  thefe  cafes  the  claufe  would  extend 

to  all  fucceflbrs  generally  {i)» 

$in.  JFiai 

{*)  TnniiBM  ia  the  citU  law  meanf  a  compmnift; 

(i)By  the  comnoo  law  pfEniUad  00  a£Boa  coald  be  oiaintained  bj  ora^Inft  per« 
6u  focceediag  to  any  eftate  by  grant  or  affignaeot :  but  by  ftatote  38  Hen,  8.  c.  34.  the 
gnateei  of  a  icverfion  expedane  on  any  leafe  are  entitled  to  the  fane  remediet,  and  fubjcft 
to  the  faw  adjooa  upon  any  covtnaau  contained  in  fuch  leaie,  at  the  gnnton. 

Social  nilct  hafc  been  formed  opoo^is  fobje€t,  refpe^ng  cofeaanti  which  do  or  do  not 

run 
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$  in.  What  concerns  another  Per/on  than  the  ContraBing  Parties,  may 
be  the  Modi  or  Condition  of  an  Agreement ;  although  it  cannot  be  the 
ObjeH  of  it. 

r  ^Q  -t       The  giving  any  thing  to  a  third  pcrfon,  and  generally 
any  thing  which  docs  not  affcdl  the  perfonal  intercft  of  the 
party  ftipulating,  cannot  indeed  be  the  objefi  of  thf  contradj  but  it 
may  be  in  conditione  or  in  modo* 

Therefore,  though  I  cannot  in  my  own  name  make  a  valid  ftipula- 
tion  that  you  fhall  make  a  prefent  to  James  oi  Meerman^s  Thefaurus^ 
for  that  is  to  ftipulate  for  another ;  it  is  to  (lipulate  a  thing  in  which 
I  have  not  any  intereft  ;  I  may  eflcflually  ftipulate,  that  if  in  a 
particular  time  you  do  not  make  fuch  a  prefent,  you  (hall  pay  a 
hundred  additional  piftoles  {a)  upon  the  purchafe  which  you  make 
^om  me  \  for  in  this  cafe  the  prefent  to  James  is  onIy**a  condition  :  the 
obje£l  of  the  ftipulation  is  that  you  (hall  give  me  a  hundred  piftoles, 
^d  this  I  ftipulate  for  myfelf,  and  have  an  intereft  in.  This 
atgrees  with  what  is  faid  by  Ju/linan,  tit*  de  inut.Jlip.  $  ao.  Alteri 
JHpulari  nemo  potefl :  plane,  Ji  quis  velit  hoc  facere,  poenam  Jiipu^ 
lare  convenit,  ut,  nififaBumJit  ttt  ejl  coinprehenfum,  committatur  pomm 
Jlipulatio  etiam  ei  cujus  nihil  interejl. 
r  Ti  1  What  concerns  the  intereft  of  a  third  pcrfon  may  alfo 
be  in  mode  \  that  is  to  fay,  that  although  I  cannot  dire^ily 
ftipulate  what  concerns  the  intereft  of  a  third  pcrfon^  neverthelefs 
I  may  alienate  my  own  property  with  the  charge,  that  the  pcrfon  to 
tehom  I  give  it  (hall  do  fomething  which  concerns  the  intereft  of  a 
third  pcrfon.  For  inftancc,  though  I  cannot  ftipulate  in  my  own 
tiame  dire£Uy  that  you  (hall  make  a  prefent  to  James  of  Meermatfs 
Thefaurus,  I  may  efic£lually  give  you  a  fum  of  money  or  other  thing 
fiibjcdl  to  the  charge  of  making  fuch  a  prefent. 

According  to  the  principles  of  the  ancient  Roman  law,  jthe  tfkGt 
tf  this  condition  was  confined  to  mj  having  a  rights  in  default  of 


ton  widi  die  Ian4  ;  or  in  dther  wordt^  wbtch  we  tnnfmiflliblc  to  the  pcrfoo  taking  the 
cftatCy  or  are  coBfiood  to  the  imoiedUte  ptrtf  to  the  ctmtnA  or  hii  reprefeotativet  i  aod  alfi> 
icfpe^^ing  cafes  where  affigm  are  or  are  not  ezprelily  named  in  the  covenant.  Bat  I  conceive 
that  dkere  are  many  cafci  in  which,  thoiifh  no  adion  of  covenant  may  be  maintained  for 
want  of  that  privity  which  may  be  requifitcy  a  court  of  ofuity  would  iaterpofe  to  reftniji 
the  infraAien  of  an  agreement  refpeding  the  property. 

In  the  inftance  adduced  by  PttJder  in  the  laft  fentence,  I  think  the  conftnidioB 
^hich  he  gives  b  contrary  to  the  inttnt^  and  that  if  an  obligation  would  extend  to  feacral 
lucc«abrs,  without  any  aMnti0n««f  hart  or  fnceoflbrs  (tyant  caufe)  it  would  have  beea 
Morefiittableto  apply  thnnilc/aifi&«^  an«ifi  mo  wifaolMr,  than  the  nile^addttoed  of  tv/|^ 

(«)  TheM^rtfioatf Pirlifrift  thiiiad  odicr  uOamm  \h  «'  liw  tlM  fot  tf  iriDeofa 
btrgaia.'*  «  • 

you 
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yoiir  folfitling  the  charge  under  which  you  had  received  the  mone^f 
or  other  thing  from  mcy  to  reclaim  what  I  had  giyen ;  for^  as  I  had 
only  giyen  it,  and  you  had  only  recdved  it  with  fuch  a  charge,  therft 
arifes  an  implied  agreement  that  you  fhall  reftore  it  unlefs  yon 
accompliih  the  charge,  and  I  am  intitled  to  an  adion  for  the  repeti* 
tion  of  it,  called  condiBio  (feu  repetitto)  ob  caufam  dotty  caufa  imn 
icuta. 

For  the  reft,  according  to  tlfe  principles  of  this  ancient  !law,  the 
third  perfon  who  was  no  party  to  this  contrad):  of  donation,  fubje£l 
to  the  charge  of  your  giving  him  fomething,  had  not  any  afiipil 
againft  you  for  the  recovery  of  it :  and  this  was  founded  upon  the 
principle  that  contrafts  have  no  tSt€t  except  between  the  con* 
tra£ling  parties  :  hence  it  follows,  that  no  right  can  arife  from.l 
contra£^  to  a  perfon  who  wa9  not;  party  to  it  :  but  according  to  the 
conilitutions  of  the  Emperors,  die  third  perfon  in  whofe  favour  the 
donor  impofed  a  charge  on  his  donation,  has  in  a£lion  againft  thift 
donatary  to  compel  him  to  execute  it.  This  we  learn  from  /•  3. 
Cod.  de  donat.  qtutjuh  modo  [a). 

P  -  This  engagement  which  the  donatary  contrails  in  favour 
''  "^  of  the  third  perfon  to  accomplifli  the  charge  under  which 
the  donation  was  mad^,  is  an  engagement  which  is  not  in  izSi  pro« 
perly  formed  by  the  contradi  of  donation,  as  the  contrail  canHot  in 
itfelf  and  propria  vsrtute  produce  an  engagement  in  favour  of  a  third 
perfim  who  was  no  party  to  it,  and  give  him  any  right  in  the  fub* 
jcft.  The  engagement  is  formed  by  natural  equity,  becaufe  the 
donatary  cannot  without  violating  fuch  equity,  and  without  perfidy^ 
retain  what  was  given  to  him  and  not  accompliih  the  charge  under 
VUch  it  was  given,  and  to  which  he  fubmitted  in  accepting  the  d<^ 
nation.  Therefore,  the  aAion  is  called,  in  the  hw  referred  td^ 
affio  tdilis^  which  is  the  name  given  by  the  Roman  jurifts  to  a£iionl 
which  have  no  other  foundation  than  mere  equity,  qtut  contra  JidHS^ 
totem  jurisy  utilitate  ita  exigent e^  exfola  aquitate  concedebantur. 
•  -  Hence  arifes  another  queftion,  whether  after  giving  yot 
^  any  thing  with  the  charge  of  reftoring  it  to  a  third  per- 
fon in  a  certain  time,  or  of  giving  him  foine  other  thing,  I  can  xth 
Icafe  you  from  the  charge  without  the  intervention  of  fuch  perfon, 
who  was  no  party  to  the  a£i,  and  who  has  not  accepted  the  liberality 
Which  I  exercifcd  in   hi$  favour.      Writers  are  divided    upoti 

(tf)  «  Qn»tMt  doBtdoitB  coDfldcur  ut  podtempot*  id,  i^od  donttuin  «ftt  alii  feftituatary 
mens  joiu  aodotiate  veferiptum  «ft»  6  i«  in  quen  liberaliutia  coropcndiam  Gonferebatar, 
tipoLitat  non  ttt»  pUcid  fide  non  impleta  ei  qui  liberaliutis  ia£lor  fait,  vel  hanredibii* 
y^m  coodiaitidK  aaibnii  pcrfecutfonedi  compiterc.  Scd  tarn  poftea  benigita  jarii  IfltBT* 
yitadoM  diH  ^rincipei  d.^ai  fBiMiti»9iiMfi^«titapaaia»em  jutt.donil^ 
Sni  wnytCK  tdiHJfcriat  > 

this 
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this  queftbn.  Grattus  de  Jure  Belli  et  Pacis,  II.  IX9  ip,  decides  it 
in  the  affirmative.  This  is  alfo  the  opinion  of  Bartolusy  of  Duaren 
and  many  other  doiSors,  and  particularly .  of  Ricard,  Traite. 
de  Subjlittit.  p,  I.  ch.  4.  The  reafon  upon  which  they  ground 
their  opinions^is,  that,  the  third  perfon  not  having  intervened 
in  the  donation,  the  engagement  which  the  donatary  contraf^s  in 
bis  favQur  is  contra£ted  by  a  concurrence  of  intention  in  the 
donor  and  donatary  only ;  and  confequently  may  be  diflblved,  by 
an  oppofite  confent  of  the  fahie  parties,  according  to  the  princi- 
ple that  nihil  tarn  naturale  ejly  quaque  eod^m  modo  dijffblvi  quo  colligata 
JunU  The  right  acquired  to  the  third  perfon  is  tlien  according  to 
the£e  authors,  not  irrevocable,  becaufe,  being  formed  by  the  fole 
confent  of  tlie  donor  an,d  donatary  witliout  the  intervention  of  the 
third  perfon,  it  is^fubje£t  to  be  deftroyed  by  the  deflruftion  of  this 
cpnfent,  produced  by  an  oppofite  confent  of  the  fame  parties.  The 
Tight  only  becomes  irrevocable,  when  the  death  of  the  donoi;,  render- 
ing an  oppofite  confent  impoffible,  the  confent  by  which  the  right 
was  formed  is  no  longer  fufceptible  of  being  deftroyed. 

The  contrary  opinion  has  alfo  its  defenders.      It  is  that  of  Fachi^^ 
fueuSf  contr,  VIII.  89.,  and  the  dodiors  cited  by  him.  The  reafons  by 
which  they  fupport  their  opinion  are,  that  the  claufe  of  the  acl  of 
donation  which  contains  the  charge  impofed  upon  the  donatary,  in- 
cludes a  fecond  donation,  or  a  fidei-commiflary  donation  by  the 
donor  to  the  third  perfon.    This  fecond  donation,  without  the  in- 
tervention of  the  perfon  in  whofe  favour  it  is  made,  receives  its  full 
pcrfedlion  by  the  firft  donatary  accepting  the  donation  fubje^i  to 
the  charge,  fince  by  that  acceptance  he  contra£ts,  in  favour  of  the 
third  perfon  without  the  intervention  of  the  latter  in  the  ad,  an  en- 
gagement to  accomplifh  the  charge.     From  this  engagement  arifes 
a  right,  ^hich  is  acquired  by  the  third  perfon,  to  demand  that  the 
charge  fhall  be  accompliihed ;  this  right  is  irrevocable,  and. it  (hall 
not  be  in  the  power  of  the  donor  to  difcharge  the  firft  donatary  in 
prejudice  of  the  right  acquired  by  the  third  perfon ;  for  the  claufe 
which  includes  the  fecond  or  fidei-commiffary  donation,  making 
part  of  an  zGt  of  donation  inter  vivos^  the  fidei-commiflary  donation 
included  therein  is  of  the  fame  nature,  and  confequently  is  a  donatio 
inter  vivos,  and  confequently  irrevocable.     It  ought  then  to  be  no 
longer  in  the  power  of  the  donor  to  revoke  it,  by  difcharging  the  firft 
donatary  from  the  charge  impofed  upon  him,  and  from  the  engage-i^ 
ment  which  he  hasr  contra&ed  in  favour  of  the  fecond.    With  re- 
gard to  the  rules  of  law  relied  upon  in  fupport   of  the  oppofite  opi- 
nion, ^uaque  eodem  modo  dijfolvuntur  quo  colligata  funt,  ^ua  confenfu 
ecntrahutttur  confenfu  dijfolvuntur  ;  thefe  rules  only  apply  as  between 
the  contra^ing  parties  \  and  not  in  prejudice  of  any  right  ^icquirod 

H 
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by  a  third  pcrfon.    This  rcfkilts  from  the  laft  law^.  dt  pac}.^  which 
decides  that  the  furcty  who  has  acquired  a  legal  exception  {un  droit 
defin  de  tion   rccevsir)   by  an  agreement  between  the  creditor  and 
the  principal  debtor,  cannot  be  deprived  of  that  right  by  anoppofite 
agreement  of  the  fame  parties  {a). 

This  lafl  fentimcnt  is  confirmed  by  the  new  ordinance  of  fub- 
ftitutions,  part  i.  art.  1 1  and  1 2.  but  the  queftion,  being  only  decid- 
ed by  this  ordinance  in  refpedl  to  future  difpoiitionS)  remains  en- 
tire  as  to  everything  which  hadprcvioufly  taken  place (j). 


j  IV.    -rf  Perfon  mayjltpulate  orpromlfe  by  the  Mwlftry  of  a  third  Per-* 
Jon  ;  which  is  mt  JHpulating  or promifingfor  another, 

J.  ^  -  What  has  been  hitherto  faid  as  to  our  only  being  able 
'  to  ftipulate  or  promife  for  ourfelves  and  not  for  another, 
is  to  be  under (lood  as  applying  to  contra£ls  which  we  make  in  our 
own  name ;  but  we  may  lend  our  miniftry  to  another  perfon,  for 
whom  we  may  contract,  ftipulate,  or  promife ;  and  in  this  cafe  it  is 
not  we,  properly  fpeaking,  who  contraft,  but  the  other  pcrfon  who 
contrafis  by  our  miniftry. 

Thus,  a  tutor  when  he  contrafts  In  that  quality,  may  ftipulate 
and  promife  for  his  minor  \  for  it  is  the  minor  who  is  deemed  to 
conlraft,  ftipulate  and  promife  for  himfelf  by  the  miniftry  of  hit 
tutor ;  the  law  giving  a  chara£^cr  to  the  tutor,  which  makes  his 
ads  be  confidered  as  fhofe  of  his  minor  in  all  contradis  relating 
to  the  adminiftration  of  the  tutelage. 

It  is  the  fame  with  refpeft  to  a  curator  and  every  other  legitimate 
adminiftrator.  It  is  the  fame  with  an  attorney  (r)  {procureur)  for 
the  procuration  (or  power  of  attorney)  which  gives  him  the  name 
of  the  perfon  for  whom  he  contrafts,  makes  the  perfon  giving  it 
be  confidered  as  contracting  himfelf  through  the  miniftry  of  the 
attoraey. 

J.  .     -       If  I  contrad:  myfelf  in  the  name  of  a  pcrfon  who  had 
not  given  me  an  authority,  his  ratification  will  in  like  man- 
ner make  him  be  confidered  as  having  contra6led  himfelf  by  my 


(«)  Si  RQS  poftqaam  paAat  fit  aji  mnfeti  pttumam  (ideo^ue  capic  U  pi£tum  fide* 
jofl<>ri  ^tti^ue  prodeiTe)  pa£hu  fit,  ut  a  ft  pttt  ttceat^  an  utilitas  pnofjt  padi  fublata  fie 
fi'ejunbri,  qnatfitom  eft.  Sed  fcriut  eft  fcmel  adquifium  fidejoiTori  paAi  eiccptioneiD  ulte* 
rhis  [ci]  invito  extorqueri  non  poHe. 
I  (i)  1  cooceive  it  to  be  perfcAIj  clear  accordlog  to  the  U«  of  EngtanJ  u  i  general  pro* 

pofitioe,  that  where  a  right  is  acquired  to  one  perfon  by  the  agreement  of  two  others,  fuck 
ri|ht  cannot  be  afterwards  defeated  by  the  a^  of  the  parties  originally  contn£(ing.  Id 
the  particolar  cafe  of  tbe  furety  cited  horn  the  Digeft,  there  can  be  no  qoeftiOD  but 
that  fvch  would  be  the  deci6on. 

(c)  Tbe  word  jisHrwiy  is  here  ofed  in  its  moft  general  ienfe,  as  a  perfon  a£ling  in  ch< 
I  pWceof  aae'h  r,  and  ooi  u.  Its  nore  afval  fcnieOf  i  pfofieffional  perfon* 

I  mimftrv  ; 


fS  .    OhjeQ  ofCmtraEls.  [P.  t  c.  U 

aiiniftiy ;  for  the  ratification  is  eqmva(ent  to  an  authoii^y,  ra^ha* 
ti$io  mandato  comfaratur. 

If  he  does  not  ratify  the  agreement  It  Is  void  as  to  him,  but  if  I 
undertake  for  him,  (ft  je  me  Juts  fait  fort  pour  liii^)  if  I  promife  that 
he  (hall  ratify  it,  this  promife  is  an  agreement  which  I  xnake  in  mj 
4>vn  name  with  the  perfon  with  .whom  I  contra£l:,  and  by  which  I 
am  in  my  own  name  qbliged  to  obtain  fuch  ratification;   and 
in  defauk  of  my  obtain'^ng  it,  I  am  obliged  to  aitfwer  for  his  da- 
mages (a)  \  that  is  to  fay,  for  every  thing  which  he  lofcs  or  is  difap- 
pointed  of  gaining  for  want  of  ratification. 
P  ^  _       In  order  to  confider  a  perfon  as  contrading  by  the  mi- 
^   niftry  of  his  tutor,  curator,  adminiflrator,  &c.  it  is  requi- 
fite  that  the  contraiEi  (hould  not  exceed  the  power  of  thefe  perfons* 
For  Inltance,  if  a  tutor,  in  his  quality  of  tutor,  had,  without  the  de- 
cree of  a  judge*  fold  an  ^ftate  of  his  minor,  the  minor  would  not  be 
deemed  to  have  contra£ledby  his  miniflry,  and  no  obligation  would 
enfue  againfl  him ;  the  fale  of  eilates  being  an  aft  which  is  beyond 
the  authority  of  a  tutor. 

So  for  a  perfon  to  be  confidered  as  contrading  by  the  miniflry  of 
his  agent,  the  agent  muft  have  aded  within  the  limits  of  his  com- 
.sniflion*    If  he  has  exceeded  them,  the  perfon  in  whofe  name  he 
contrails  is  not  confidered  as  having  contracted  by  his  miniflry,  un- 
lefs  he  afterwards  ratifies  the  contra£l. 
.        .        It  is  evident  that  a  perfon  exceeds  the  bounds  of  his 
authority,  if  the  thing  which  he  docs  difiers  from  that 
which  he  is  authorifed  to  do,  although  it  may  be  more  advantageous. 
If  I  authorife  a  man  to  buy  a  particular  piece  of  land  at  a  limited 
price,  and  he  purchafes  another  more  valuable  at  an  inferior  price, 
afTuming  to'do  foon  my  behalf;  this,  although  more  advantageous, 
.  will  not  be  obligatory  upon  me,  and  I  fhould  not  be  confidered  as 
having  i;nade  the  purchafe  through  his  miniflry,  unlefs  I  was  after- 
wards willing  to  ratify  it.     Z.  5.  \  a.  jf.  mandat  (3). 
P     g  .       An  agent  alfo  exceeds  the  limits  of  his  commiffion 
when  he  does  tlie  a£l  appointed,  but  upon  terms  lefs  ad- 
vantgeous  ;  as  if  being  authorifed  by  me  to  purchafe  at  ten  poun4ss 
he  engages  for  twenty,  I  ihould  not  be  deemed  to  have  contra£led 
by  his  miniftry,  nor  obliged  by  the  contra£i,  becaufe  he  had  exceed- 
ed the  limits  ^f  his  authority. 

Neverthelefs,  if  he  ofiered  to  put  me  in  the  fame  fituatlon  which  I 
ihould  have  been  in  if  he  had  kept  within  his  authority,  as  by  in- 

(«)  The  Trtath  writers  altraji  «fethe  phrifeof  ^^mm^i  std  mttreflst 
{h)  Si  mandaTCio  tibi  at  domm  Sgmmm  imtrnm  tmtntf  co^  Ticuoam  emerit  looge  tOM- 
jofit  prctiii  centum  taacs,  svt  ctiam  miiioria  {  nvn  vidciu  inpteife  aattdacsa. 

a  demnlfying 
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• 

danmfying  me  from  the  difierence,  I  ihould  be  obliged  to  ratify  it. 
L.  3.  $  2.  &  L.  4.^  mandat  {a).  It  is  clear  that  a  perfon  does  not 
exceed  the  limits  of  his  coamiiEon  by  contra£ling  upon  terma 
more  advantageous  than  were  prefcribed,  L.  s*  jf*  ^*  5*  ^^* 
tit.  {*). 

|.  ^  But  the  contra£i  made  by  my  agent  in  my  name  would 
be  obligatory  upon  me  if  he  did  not  exceed  the  power  with 
which  he  was  oftenfibly  inyefted;  and  I  could"  not  avail  myfelf  of 
having  given  him  any  fecret  inftni£lions  which  he  had  not  purfued* 
His  deviation  from  thefe  inftruftions  might  give  me  a  right  of  ac- 
tion againft  himfelf,  but  could  not  exonerate  me  in  refpe A  of  the 
third  perfon  with  whom  he  had  contracted  conformably  to  his  ap- 
parent authority;  otherwife  no  one  could  be  faifi  in  contxa&ing 
with  the  agent  of  an  abfent  perfon  (r). 

^  ^  -  -  For  the  fame  reafon,  although  the  authority  ihould  be 
revoked)  the  perfon  who  had  given  it  would  be  liable  to 
another  contracting  with  the  agent  without  notice  of  the  revoca* 
don. 

P  g  -  Likewifci  although  tfaejcommiflion  terminates  by  the 
death  of  the  perfon  giving  itj  and  there  appears  a  repug- 
nancy in  fuppofing  me  to  contract  by  the  miniftry  of  another>  who 
after  my  death  contraAs  in  my  name  ;  yet  if  he  contra^  in  my 
name  aifter  my  deaths  but  before  It  could  be  known  at  the  place 

where 


{t)  QooJ  fi  pretiQin  ftatvl  tu^ue  plani  emifti,  ^uidam  negive raot,  te  man^iti  habere 
f  etiunfi  pantut  dfn^  id  qnod  excedit  remictere.  Nam^ue  ioiqaum  eft,  oon  efle 
fflihicom  illo  aAiooeoi,  6  nolit,  illi  vcro  fi  velit  mecam  efle.  /.  4.  Sed  Procalua  rede 
cun,  oiq«c  ed  pretiom  ftatutom  eAeinim  exiftinut  $  qax  feotentii  fane  beaignioi  eft. 

[i)  Jfcfrar  AQtem  csufs  maedenda  fieri  poceft,  fi  cum  tibi  maodaflcm  mt  StkJkMm  dtam 
yte  eam  oniorit  eiBerity  -yd  taotidem  at  aliod  qoicquam  fa  to  accedeiet :  utiDque 

ioD  cafa  aut  noo  oltia  fntmm$  aut  intra  picti«m  fecifti. 

(0  Thia  (nhjeGt  U  accvniely  confidered  in  the  cafe  of  FemH  and  HMrrifM,  3  T.  R,  757. 
Wbae  Mr.  Jnftice  j^burfi,  adverting  ro  tbediflcffence  between  general  and  particular  agenttp 
Ind,  tlut  if  a  perfon  Steeping  a  Itfery'ftable  direQs  liit  lervant  not  to  warrant  a  liorfe,  and 
the  fervaoty  potwithftandi ng,  does  warrant  lkin»  the  maftcr  i«  liable  9  becanle  the  ierrant  was 
afing  wltlun  the  general  (cope  of  hit  authority ,  and  the  Public  cannot  be  fappofed  cognisant 
«f  anf^mate  converfation  between  the  maftcr  and  the  for^ant  j  bvt  if  the  owner  of  a  borfe 
Wttf  te  kni  a  ftranger  to  a  fair,  with  expiefs  dircAions  to  the  latter  not  to  warrant  hiai, 
aid  the  latter  «Acd  eenfrary  to  tbeorderf ,  the  porchalcr  could  onlf  have  icconrie  to  the  p«r- 
4n  vhonAoally  fold  the  iMrfo )  and  the  owner  wonid  not  be  liable  on  the  wairantj,  becaofe 
At  iemnt  waa  not  aQing  within  the  fcope  of  hia  emplojriiient*  And  Mr.  Jnftice  BmlUr 
laid,  that  he  agreed  that  there  wu  a  wide  diftinAioa  between  general  and  particular  agenta. 
Ifapcrfim  be  appointed  a  general  agent|  o  In  the  cafo  oft  foAor  fiir  n Baechaat  lefidiqg 
ibaad,  the  principel  ia  bomd  br  hia  adi.  But  la  agent  conftituted  fo  for  n  pwticotarf  iir- 
|afe»ao4  under  a  limited  and  circumrcribed  power*  cannot  bind  the  pnacipel  bj  anj  w€tm 
wUeh  he esceeda  hit  tmhority }  forlbtt  would  bt  to  hj^  that  OM  Att c«lld tiadniothcr 
iffuafthitconfeat. 

The 
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where  \hc  contra  A  is  made,  fuch  contraft  (hall  oblige  my  fucccf* 
for  as  if  I  had  aftually  contrafled  by  the  miniflry  of  this  agent  {a). 

For  this  and  the  preceding  decifion  we  may  deduce  an  argument 
from  its  being  legally  eftablifhed,  that  a  payment  made  to  an  agent 
is  valid  though  after  the  death  of  a  principal,  or  the  revocation  of 
the  authority!  if  the  death  or  revocation  were  not  known,  i.  12. 
§  2.  and  L.  32.^.  defilut  {hy  ' 
P  „  ^  We  contrail  through  the  miniflry  of  anotherynot  only 
when  a.  perfon  merely  lends  us  liis  miniflry  by  contrafting 
in  our  name  and  not  in  his  own,  as  when  we  contra£l  by  the  miniflry 
of  a  tutor,  curator,  agent,  &c.,  in  their  quality  as  fuch.  We  are 
,  alfo  deemed  to  contrail  by  the  miniflry  of  another,  though  he  con* 
tra£ls  himfeif  m  his  own  name,  when  he  contrails  in  relation  to  the 
affairs  which  we  have  committed  to  his  management ;  for  we  are 
fuppofed  to  have  adopted  and  approved,  before  hand,  of  all  the  con- 
trails which  he  may  make  refpedling  the  affairs  committed  to  hirti ; 
as  if  we  had  cohtra£led  ourfelves,  and  are  held  to  have  acceded  to 
all  the  obligations  refulting  therefrom. 

Upon  this  principle  is  fouilded  the  aEilo  exercitorial  which  thofc 
who  have  contraftcd  whh  the  mafter  of  a  (hip  for  matters  relative 
to  the  condu£l  of  fuch  fliip,  have  againfl  the  proprietor  who  has  ap- 
pointed themafler. 

Upon  the  fame  principle  is  founded  the  aBio  infUtoriay  which  tfaofe 
who  have  cohtradled  with  tlie  manager  of  a  commercial  concern,  or  a 
manufa£lorj,  have  againfl  tlie  employer  [le  commettant)  \  and  the 


The  qurf^ion  in  the  immeiiate  cife  was,  whether  a  perfon  employed  to  get  caih  lor 
a  bill,  bound  his  principal  by  Uytng  that  he  would  iademoify  a  third  pfrfon  if  he  io- 
dorfed  the  bill}  whilfl  it  apre^rc^l  th^t  the  aathoricy  was  accompanied  with  an  exprefa 
declaration  that  the  peifons  giving  it  would  not  indorfe  the  bill,  the  majority  of  the  Court 
of  King*s  Bencfi  were  cf  opinion  that  they  were  not  bound  ^  but  when  it  waa  founds 
i^on  further  inquirv,  chat  that  was  not  the  fad,  and  the  dircdion  was  only  general  to 
get  the  bill  difcouaied,  the  fame  jodgea  held,  that  as  the  defendants  had  autborifed  the 
party  em^jloycd  to  get  the  bill  difcounted  without  reftruniog  hia  authority  at  to  the  mode 
of  doipg  it,  they  were  bound  by  his  a^s.  4  7.  /{.  177. 

(tf)  I  do  not  think  this  deiifion  would  be  admitted  by  the  courts  in  England,  If  the 
contra^  is  enforced,  it  mull  be  either  at  the  »&  of  the  party  deceafed,  or^of  hia  executor. 
The  firft  fuppofition  is  abfurd,  and  the  other  imputes  to  the  executor  an  aiTeot  which  he 
has  not  given  ;  and  whieh  if  he  does  give,  induaea  a  peribnal  obligation  againft  himielf. 

(i)  Sed  et  fi  quis  mandaverit  ut  Titio  foUamy  deiaUe  vetuerit  eom  accipere,  fol^aJD, 
liberabor  j  fed  fi  fciero,  oon  liberabor. 

Si  fervus  peculiar!  nomine  crediderit,  e* que  debitor  cum  ignoraret  dominum  mortnunt 
cfle  ante  aditam  hereditatem  folverit,  liberabitur.  Idem  juris  erit  et  fi  Aanumiflb  fefvo 
debitor  pecuniam  folverit,  cum  ignoraret  ei  peculium  concelTum  oon  e/Ta.  Neque  intcroril 
viTO  an  mortuo  domino  numerata  fit  j  nam  hoc  ^uoque  cafu  debitor  liberabitur  :  ficut  it 
qutjuifuiefta  creditore  pecuniam  Titio  folvere  qu  am  via  creditor  mortuui  fucrit,  mihilou 
nintts  it^  Titio  foWit,  fi  modo  igooraverit  croditoren  mortuum  cfict 

of 
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^Sw  utilis  infiitoriay  which  relates  to  contrafts  made  1«rith  a  manager 
of  any  other  kind.  Thefe  aft  ions  will  be  treated  oiinf rampart  7m 
cb,  6.  §  8.  {a). 

Obferve,  there  is  a  difFerencc  between  thefe  managers  and  tutors^ 
curators,  ffndics,  &c.  When  thefe  managers  contraft,  they  con- 
trail thcmfelves  and  enter  into  a  perfonal  obligation.  Their  ,  em- 
ployers are  only  regarded  as  accefT^ry  to  their  contraftsy  and  to  thc^ 
obligations  refulting  from  them  ;  whereas  the  others  do  not  con- 
tnft  themfclves,  but  only  afFord  their  miniftry  in  contrafting^ 
and  therefore  do  not  oblige  themfelves  but  only  thofe  who  contrad^ 
by  thai  miniftry. 

J.  -  We  are  alfo  deemed  to  contraft  by  the  miniftry  of  out 
^  partners,  when  the)r  contraft  or  are  regarded  as  contraft*' 
ing  for  the  affairs  of  the  partnerfliip  :  for,  by  entering  into  the  part-- 
ixrihip  with  them,  and  permitting  them  to  tranfaft  the  bufmefs  of 
it,  we  are  deemed  to  have  adopted  and  approved  befotehand  pf  all 
the  contrafts  which  they  may  make  for  the  affairs  of  the  partner* 
{hip,  as  if  we  had  contrafted  jointly  with  them,  and  we  have  acced- 
ed beforehand  to  all  the  confequent  obligations. 

A  partner  is  deemed  to  contraft  for  the  affairs  of  the  partnerfliip 
whenever  he  adds  to  iiis  fignature  the  words  and  Company^  although 
afterwards  the  contrail  does  not  turn  to  the  benefit  of  the  partner- 
fliip.  For  inftance,  if  he  borrows  a  fum  of  money,  for  which  he 
gives  a  note  with  the  words  a/id  Company  added  to  his  fignature,  al- 
though he  has  employed  the  money  in  his  private  affairs,  or  loft  it 
at  play ;  he  is  ftill  deemed  to  have  contracted  for  the  affairs  of  the 
partnerfliip,  and  confequcntly  obliges  his  partners  as  having  borrow- 
ed the  money  jointly  with  him,  and  as  having  contra^d  by  hi^ 
miniftry.  For  his  partners  mtift  .take  the  confequence  of  having 
entered  into  their  engagement  with  fuch  a  perfon  i  but  thofe  who 
contraft  with  him  ought  not  to  be  deceived  and  fufief  by  his  want 
of  fidelity. 

The  (ignature  and  Csmpany  does  hot  however  oblige  my  partners^ 
if  it  appears  by  the  Irery  nature  of  the  contra£t  that  it  does  not  con-» 
cem  the  affairs  of  the  partnerfliip }  as  if  I  put  thn3t  fignature  to  the 
kafe  belonging  to  myfelf  and  not  to  the  company. 

When  the  partner  does  not  ^iign  and  Company f  he  is  deemed  to 
hare  only  contracted  for  his  own  private  afl^airs,  and  does  not  bind 
his  partners,  unlefs  the  creditor  fliews  by  other  proof  that  he  con^ 
traced  in  the  name  of  the  partnerfhip,  and  that  the  contract  «£iual» 
ly  related  to  the  partnerfhip  affairs,  {h). 

(«)  In  EngUnd^  the  contndi  here  referred  to  may  be  treated  u  the  immedUle  t^ 
of  tbe  parties  really  concerned  ;  and  the  employment  of  the  perfon  making  the  engage- 
neat  if,  ia  foch  caie,  metcly  matter  of  proof.  The  rale  ^ai  fadtptr  ^RumfrndiptrJ*  to 
citried  through.  , 

[h)  The  Uft  ^  thcfis  aloM  it  reqiafitc  aiecofdiog  to  the  law  of  Mailtni^ 

VoL.T.  ,  •        E  *  Wher^ 
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P  g     ^        Wh^rc  a  wife  has  a  community  of  property  with  her 
hufband,  flie  is  deemed,  as  to  her  (hare  of  the  common  pro- 
perty, to  contraft  in  conjunction  with  \iiTt\y  and  by  his  miniftry,  in 
all  the  contrafts  made  by  him  during  the  community  {a). 


A  R  T  I  C  L  E    VI. 

Of  the  Effea  of  Contrads.      ' 

P  g     -        Contr;i(Sls  produce  obligations.     The  general  effeft  of 
obligations  will  be  confidered  infra  ch.  2.     At  prefent  we 
fliall  only  take  notice  of  a  principle  pcfculiar  to  contra£ts  and  all 
other  agreements. 

This  principle  is,  that  a  contrafl.  has  no  eiftd  except  with  re- 
gard to  things  which  are  the  objeft  of  the  agreement,  and  to  the 
contraQing  parties.  AnimadverUndum  ejl  ne  convention  in  alia  re 
faEla  aut  cum  alid  pcrfondy  in  ali&  re  alidve  perfond  noceat.  L.  27. 
SA'ff^depaa. 

r  86  1        '^^^  reafon  of  the  firft  part  of  the  principle  is  evident. 
The  agreement,  being  formed  by  the  intention  of  the  con- 
trafling  parties,  can  have  no  effeft  except  with  regard  to  what  tliofe 
parties  intended  and  had  in  view. 

We  may  adduce  as  an  example  of  this  firft  part  of  the  principle, 
ftipulations  of  feparate  property  :  when  upon  a  marriage  contrad 
I  bring  a  certain  fum  into  thtf  community,  and  ftipulate  that  the 
remainder  of  my  effcfts  Ihall  continue  to  be  my  own  feparate  pro- 
perty ',  tliis  agreement  will  not  have  the  efFe£t  of  excluding  from 
the  community  the  fucceflions  which  may  fall  during  the  marriage, 
becaufe  it  had  no  otl^er  objeft  than  to  exclude  the  refidue  of  what 
belonged  to  me  at  the  time  of  the  marriage  {h).    See  other  'examples 

in  1.  27.  §  7.   1.  47.    J  L.  1.  (^6.ff.depa6i.  etpafftm  (r). 

The 


(4^  The  community  of  property  between  hufbtnd  and  wife,  to  which  the  allufioos  in  this 
Miratire  are  very  frequent,  11  not  ■nJog.ous  to  the  coarfe  of  the  Eng'Jblaw. 

{b)  It  muft  be  obfervcd,  that  this  illuftration  is  independent  of  any  queilion  of  conftruc- 
tion,  and  (uppofes  the  intenri  m  to  be  aicertained.  I  think  it  is  probaSle  that  upon  the  con. 
flru^ion  of  an  agreement,  that  a  wife  Hiould  have  the  feparate  difpcfil  of  her  effefls  beyond 
a  given  portioni  our  courts  would  prel'ume  that  the  intention  exprefled  in  general  ternit 
was  to  Ciimpiite  future  effe^s.  « 

(c)  L.  27.  €  7.  Si  generaliter  mihi  hominem  debeas,  et  pacifcar  ne  Stkbum  petam, 
Stichum  quidem  petendo,  pa£U  eaceptio  mibi  opponctur,  alium  au  em  homioem  fi  petam, 
rede  agam* 

L.  47.  ^  I.  LucTus  Titius  Gaium  Seium  menfulariumt  cum  quo  rationem  implicitam 
kabcbat  propter  accepta  cc  auu  d'.:)itorem  f\hi  confiituir,  et  ab  eo  e.villo!am  accepit  in  hxc 
vtrba  I  £x  rstiotie  mirfa,  ftiam  wucum  Mutfi  jfi  kufiS  «if»  tS  wUfociibus  ^lurihtt  remanfe* 

runt 
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The  reafon  of  the  fecond  part  of  the  principle  is  not 
'  lefs  evident  j  the  obligation  which  arifes  from  agreements 
and  the  rights  which  refult  from  them,  being  formed  by  the  con- 
fait  and  concurrence  of  intention  of  the  parties,  they  cannot 
oblige  of  give  a  right  to  a  third  perfon,  whofe  intention  did  not 
concur  in  forming  the  agreement. 

The  25th  law,  code  ae  pact,  furnifties  an  inftance  of  this  fecond 
part  of  our  principle.  I  agree  with  mj^  coheir  that  he  (hall  take 
uoon  himfelf  the  whole  of  a  certain  debt  due  from  the  fucceflion  ; 
this  agreement  (hall  not  hinder  the  creditor  from  demanding  the 
ddbt  of  me,  with  refpefk  to  the  part  for  which  I  am  heir  ;  for  the 
agreement  can  have  no  efFcft  in  relation  to  the  creditor  who  was 
no  party  to  it.  Dsbitorum  pafiiombus  creditorum  petiiio  nee  uUi  nee 
minuifcteji.  DiEl,  loc.  Wc  miglit  adduce  an  infinity  of  other  ex- 
amples. It  is  no  contradl<9;ion  to  this  principle,  that  a  partner  may 
bind  his  allbciates ;  a  fa£^or  his  principal ;  a  hufband  his  wife  \  for, 
as  we  havefeen  in  the  preceding  article,  thefe  perfons  are  conHdered 
as  having  themfelves  contracted  by  the  miniilry  of  the  aflbciate,  the 
agent,  orthe  hufband. 

P  rt«  -  There  might  appear  to  be  a  ftronger  ground  for  op- 
pofing  to  our  principle  what  is  obfcrved  with  refpe£l  to 
contrafts  d^aitermoiementy  by  which  a  debtor,  \vho  declares  himfelf 
incapable  to  fatisfy  his  debts,  ma:ke8  an  agreement  with  three-fourths 
cf  his  creditors  (the  computation  of  which  is  made  non  pro  numcro 
pafanarum,  fed  pro  cujnuh  debiti)*  The  agreement,  which  contains 
terms  of  compofilion  and  a  remilTion  to  the  debtor,  may  be  oppofed 
to  the  other  creditors,  although  they  are  no  parties  to  the  contraft  : 
and  the  debtor  by  a  regular  proccfs  may  obtain  a  declaration,  that 
the  agreement  fliall  extend  to  them,  without  prejudice  to  their 
hypothecations  and  privileges.  Vide  the  ordinance  of  1673,  and 
1.  7.  J  19.  1.  8.  1.  9.    1.  10.^.  depaSi  {a). 

This 


mt  aftd  me  ^d  menfim  meam  trecenta  offogwia  ftx  ef  ufyrse  quit  ccm^tter'mt  \  fummam 
arnrnn  ^vam  afud  me  taatam  kahes^rtfundatr.  tihi  f\  qucd  in/l'umentum  ante  emijpim  (id 
eft  fcTirtum)  cujvjeurque ftmnne  ex  quacunque  cau[a  fpud  me  r^manjit^  •vacuum  et  fro  eanceVat§ 
Uhtbuitr',  Quxfitum  tft  cum  Lucius  litlu»  ante  hoc  chirog^apkum  heio  nummulario 
xniodarcrar,  un  p<itrono  ejus  treccnra  redJeret,  an  propter  ilia  veiba  epitloltc,  quibu'a  omnei 
uat'atta  tx  qxocitnqve ccnira6iuvacuge  et  pri  eaitcellaio  ut  haberentur  j  captutn  eft  neque  ipfe 
Ki^  filii  ejus  «o  nomine  conveniii  poflunc?  (tefpondi  fi  tantum  ratio  accept!  atijoe 
im^afi  efTet  computa'a,  cxteras  obligArionei  rnanere  in  TaS  cauia. 

L.  56.  Sico.venerit  ne  dominui  a  colono  quid  ftteret  et  jufta  caufa  conventionit  fiiief 
Biniioiniooi  colonus  a  domino  petere  poteft. 

(d)  L.7.  §  19.  Hodie  tamen  tta  demum  padio  hajurmodi  crcdltAriboi  obeft,  fl  coa- 
veaeriat  in  DOttm,  et  commuoi  coofenfu  declaraverint,  quota  parte  debiti  coDtendfint:  fi 
vcTo  diflimtiaar,  tunc  prstotli  ptftn  oecdlaric  font,  qui  decfCto  fuo  ftqttetar  majorii 
P<na  foluautoD. 

£  S  L*  S.  MajoitoB 
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This  IS,  however,  nqt  properly  an  exception  to  our  principle,  for 
it  IS  not  the  agreement  made  with  three  fourths  of  the  creditors 
which,  perfe  et  propria  vtrtute^  obliges  the  other  creditors,  who  are 
not  parties,  to  concur  in  the  releafe.    The  agreement  only  ferves  to 
apprife  the  judge,  that  it  is  the  common  intereft  of  the  creditors, 
that  it  fhould  be  executed  by  all  of  them  ^  the  prefumption  being 
that  fo  great  a  number  would  not  concur  in  granting  the  releafe, 
unlefs  it  was  for  the  common  intereft  to  4^  foj  in  order  to  obtain 
payment  of  the  remainder;  and  as  it  is  not  juft  that  the  rigour  of 
fome  creditors  (hould  prejudice  the  common  intereft  of  the  whole, 
the  judge  decrees  them  to  accede  to  the  agreement,  and  to  grant 
the  releafe  and  the  terms  which  it  contains.     But  it  is  not  the  agree- 
ment, to  which  they  are  no  parties,  that  induces  this  obligation  ; 
they  are  only  obliged  in  confequence  of  the  principles  of  equity ;  it 
l>eing  repugnant  to  equity,  that  by  a  rigour  contrary  to  their  own 
intereft^  they  (hould  prevent  the  general  benefit  of  the  creditors  (^z).' 
-  P     -       Our  principle,  that  agreements  have  no  efFs£l,  except 
as  between  the  contraAing  parties,  is  in  fome  degree  fub- 
jefl  to  an  exception  in  the  cafe  of  fureties ;  for  the  agreements, 
which  take  place  between  the  creditors  and  the  principal  debtor,  enure 
to  the  benefit  of  the  fureties,  although  no  parties  to  them,  and  give 
them  the  fame  rights  againft  the  creditor  with  the  principal  debtor* 
The  reafon  whereof  will  be  fhewn  infra,  part.  ii.  ch.  6. 


L.  8*  Majorcm  cflfe  partem,  pro  modo  debit!,  non  pro  numero  perfonarum  placuit. 
Quod  fi  eqoales  fint  in  cumulo  dcbiti,  tunc  plurium  numenii  creditorum  praefcrendut  eft. 
In  numero  autem  pari  credltorum,  aatoritatcm  ejus  fequetur  pretor  qoi  dignitate  inter  cos 
fTKcellit )  6n  autem  omnia  ondique  io  unam  cqatiitatem  concutranc,  hamaoior  fententia 
•  praetore  eligenda  eft. . 

Ia  9.  Si  pluret  fint  qui  eandem  adionem  habent,  uniui  loco  habentor.  Ut  puta  plures 
funt  rd  ftipuiaodi,  vel  plu'et  argentariif  quorum  nomina  fimul  fa£la  funt  unius  loco  no* 
nerabuntur  qaia  unom  debirum  eft.  £t  cum  tvtores  pupillicreditorit  plnres  conirentfl*eot  \ 
uoius  loco  nnmerantur  t  quia  onios  pupilii  nomine  convenerant.  Necnon  et  unua  tutor 
plnrium  pupillonim  nomine  unum  debitum  prxtendentium^  fi  convenerit,  placuit 
uniut  locoefle ;  nam  difficile  eft,  ut  unut  kownduorvm  xncts  fnjlineat ;  nam  nee  isquipluret 
•Qiones  babeC  adverfut  eum,  qui  (unam)  adionem  habetpiurittm  loco  accipitur. 

§  t.  Comolum  debiti  et  at  piurea  fummai  refer^mui,  il  uni  forte  roinutx  fummae 
tcntum  Aoreorum  debeantur,  alii  vcro  una  fumma  tureorum  quinquaginta  j  nam  in  hune 
fafum  rpedabtmnt  rnmmas  plures  j  quia  illc  eiceduat  in  unam  fommam  coadunitar. 

L.  ro«  relatea  to  the  manner  of  fummoning  the  creditori. 

{a)  There  it  perhaps  more  fubtilty  than  felidity  in  the  diftin£lion  here  taken.  The 
provifion  referred  to  is  a  matter  of  poiicive  law }  creating  an  exception  from  a  general  prin- 
ciple, and  though  founded  npon  motiveaof  equity,  ootneceflarily  refulting  from  mere  c^uitj 
vithoottheaid  of  pofitive  inftitution. 

In  refpcd  to  its  immediate  eflfe^*  theptovifion  is  analagous  to  the  EngHJbUw of  a  bank* 
rapt  being  difcharged  bj  a  certificate  alSnted  to  by  four  fifths  of  hii  credicors,  in  number 
and  vakie  \  but  the  analogy  does  not  extend  fo  fiur  as  to  hare  any  applicativn  to  the  genual 
friociplc  at  prtitat  under  difcuffioQ,  for  a  certificate  haa  aot  any  fijnilarity  to  an  acreemeor. 

It 


n  I.  Art.  VI.]  Effe^  oJContraRs,  53 

J.  -J  It  is  alfb  in  fome  degree  fubje£t  to  another  exceptioti 
with  regard  to  fubflituticms  contained  in  an  a£t  of  dona« 
ibn  inter  vivos  :  for,  upon  the  event  on  which  they  depend  taking 
place^  the  parties  called  to  the  fubftitution,  although  no  parties  to  the 
a£i>  may  demand  from  the  donatary  charged  with  the  fubftitudon 
the  property  which  is  included  in  it,  as  we  have  (hewn  in  the  prep- 
ceding  title,  $  3. 

ARTICLE    YSL 

Rules  for  the  Interpretation  of  Agreements  {a). 

r  ^.\       zft  Rule.     We  ought  to  examine  what  was  the  conw 
mon  intention  of  the  contra£ting  parties  rather  than  the 
grammatical  fenfe  of  the  terms. 

In  conventumbus  contrabentium  voluntar  potius  quhm  verba  fpeSari 
pUcttity  L  219.^.  de  verh.Jignif, 

There  is  an  example  of  this  rule  in  the  law  cited  (^). 

The  following  is  another :  You  rent  from  me  a  (mall  apartment 
inaboufe,  the  remainder  of  which  is  occupied  by  myfelf.  I  make  you 
a  new  leafe  in  thefe  terms :  ^  I  let  A.  B,  my  houfe  for  fo  many 
jearsy  at  the  fame  rent  which  is  mentioned  in  the  former  leafe*  Will 
jou  be  allowed  to  infift  that  I  have  let  you  the  whole  houie  ?  No  ; 
forakhough  the  terms  mj  houfe^  in  their  grammatical  fenfe,  fignify 
the  whole  houfe,  and  not  a  mere  apartment,  it  is  /nanifeft  that  our 
intention  was  only  to  renew  the  leafe  of  the  apartment  which  you 
held  under  me,  and  that  intention,  of  which  there  can  be  no  doubt| 
ought  to  prevail  over  the  terms  of  the  leafe  {c)P 

Rule 

(4)  Upon  this  fubjed  PatHer  only  jives  the  generil  rules  and  ilt^ftratloni  thereof,  which 
are  afterwards  ftaced.  I  have  coniideted  the  importaoce  of  it  as  demanding  a  much  more  ez« 
teafive  dilcvifioa.  The  chapter  of  battel  on  the  tnterpreuttoo  of  ucaties  cootains  a  very 
valaabiecxpofition,  which  n  equally  applicable  to  the  cafe  of  cootrads.  The  chapter  oa 
tlieiaterprecationof  agreemeott  in  Mr.  Pvwtll*%  Treat! fe  on  Contrads,  the  5th  chapter  of 
Sitfktri'%  Toucbftooe,  and  the  6th  chapter  h.  !•  of  the  TreatiCs  of  Equity^  ^'wh  Mr.  J'W- 
hk»ftt^i  notes,  alfo  contain  much  aieful  information  upon  this  /»bjc€t*  See  Appendix, 
K».V. 

(h)  Com  igilur  ea  le^  fondom  veftigalem  munlcipes  locavetiot,  uladJUtndim  ejn8,^|ii 
foicept,peri|nciet  \  juSyherediun  ad  legatarium  quo^ue  transferri  potuit* 

(r)  A  cafe  very  fimilar  to  that  fuppofed  by  P^tkitr  occosred  before  the  Conit  of  &iqg'a 
Beach.  A  perfen  demifed  aniongjll  other  premiiei  a  certain  yard«  under  which  there  wu  « 
cdUfjia  the  occapatioi>  of  another  tenant,  and  from  the  nataie  of  the  premUca  the  cellar  wft 
nkd  not  to  paft«     Dee  d.  Frtehnd  ▼•  Burt^  i  T.  R,  701 « 

UfOD  a  life  infiirance,  the  perfon  was  vrarranted  to  be  in  good  health,  and  !t  appeared  tftaC 
be  was  fabjed  Co  the  gout.  X<ord  Mamftld^  upon  this  being  ftaied  aa  an  objeftion  to  the 
{otky,  Ud,  the  imperfe^Ion  of  language  is  fuch  that  we  have  not  wordf  for  every  difiereoC 
ite, and  the  real  inun^on  of  the  parties  muft  be  fbuml  out  by  the  fnl>ied  mitter.  Such  n 
viniMy€niieferiBeaiitfaataavuibtt.Oocthefeedi  of  diiordcr*    WcareaUbomiiitbthe 

E3  feeda 
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Rule  2.     l\Tien  a  claufe  is  capable  of  two  figuifica- 
^  ^^  ^    tions,  it  fliould  be  underftood  in  that  which  will  have  fomc 
operation  rather  than  that  in  which  it  will  have  none,     ^^cties  in 
Jlipulationibus  ambigua  oratio  5/?,  commodijfimum  efl  id  accipi  quo  res  de 
s  qua  agitur  in  tutojity  /.  80.  de  verb.  Obi.  {a).     As  if  in  a  partition  be- 
tween Peter  and  Paul^  it  is  agreed  that  Peter  fliall  have  a  way  over 
his  land:  this  in  grammatical  conftruftion  i^  applicabje  to  his  own 
land  ;  but  as  in  that  fenfc  it  would  be  wholly  nugatory,  it  muft  be 
conftrued  to  mean  the  land  of  Faul{b)^ 

3d  Rule, 


feedi  of  mortality  inns.     A  man  robjeft  to  the  gout  is  a  lie  capable  of  Leing  infured,  if  he 
has  no  fickncfs  to  itiake  ic  an  uneqa  \\  contradl.     Park  439. 

.  A  broker  for  a  certain  commKi'icm  engaged  to  indcmpify  his  principil  from  all  loft 
oecafioned  by  a  refale  of  goods  \  the  contrad  was  field  to  be  faii^fied  if  the  principal  had  a  f/rr 
opportunity  of  difpofingof  them  tua  prufitj.  and  not  to  continue  in  force  at  all  events  till  the 
goods  (houidbs  tefold,  be  the  time  when  it  might.  Curry  v.  Eiforit  3  T.  it.  5  5.  It  wat 
agreed  in  a  leafe  that  the  Ianilord*5  fon  fiiould  have  an  option  of  taking  thf  prcmifes  when 
he  came  of  age,  it  was  decided  thar  that  option  (hould  be  m ude  in  a  reafonabie  dme,  not  that 
one  party  (hould  have  an  option  to  refcind  the  Rgreeroentat  any  time,  whild  the  othei  (houli 
bepcrpctuall)  bound  by  it     Dot  v.  Smit':^  1  7//2.  436. 

But  regard  muft  be  had  to  the  oVfervations,  in  Appendix,  No*  V.  refpedling  the  boundi 
within  which  theappacAtion  of  this  rule  ought  to  be  confined. 

(tf)  Verba  aliquod  operaridfbrnt.     Verba  cum  cffcftu  funt  inrerpretanda.  Bacen, 

(^)  Lord  MansfiiUf  in  the  conftru£iion.  of  a  leafe  conraining  an  ambiguous  expreflion^ 
fatd,  <*the  firft  fenfc  of  the  words  ufed  makes  ^very  thing  confident  and  effe^ual,  the 
fecond  fenfe  deftroys  one  half  of  the  leafe  as  repugnant  and  con  trad  i  dory  to  theo;her  ;  theic 
ought  to  be  no  doubt  therefore  in  which  fenfc  che  words  (hould  be  under(li>od  j  a  ftrained 
conftro£Hon  (hould  not  be  made  to  overturn  the  lawful  intent  of  the  parties."  H^rigkt  r, 
Cartvrhht,  i  B^r^  282.  The  objedticn  which  tbcfs  obferv^itions  were  intended  to  repel, 
is  of  a  nature  fo  merely  technical  that  none  bat  a  profeflional  lawyer  would  comprehend  the 
driftof  it;  and,  as  his  lordOiip  obferved,  the  leafe  was  fo  intelligible  toevery  unlearned  eye, 
that  nobudy  doubted  of  the  title  for  60  year*. 

In  cafe  one  conftru£lion  cf  an  inftroment  is  c()nformable  to  the  power  and  intereft  of  a 
party,  and  another  repugnant  to  it,  or  an  aft  of  forfeiture,  the  formrr  will  be  preferred. 
Thus  where  a  perfon  having  a  power  to  leafe  in  poflicn^on,  but  not  in  reverfion,  made  a 
leafe  for  fo  mkny  years, /'Ojw  the  da/  of  the  dare,  the  wor^frgm  being  conftrued  induftvcly 
would  fupport  the  Irafe  and  be  conformable  to  %\s  power,  and  exdufively  would  make  ic 
void.  Lord  Mansfie  d obftrvcd,  in  the  fame  fp)iit  as  the  preceding  cafe,  **  One  confliuc* 
tibn  is  to  fupport  the  deeds  of  parties,  give  effdi  to  their  intention,  and  protcft  property  j 
theotheris  afubtilty  to  overturn  property  and  defeat  the  intention  of  the  parties,  without 
anfwcrii  g  ary  one  good  end  or  purpofe  whatfoever,  Frvm  may  in  vulgar  ufe)  and  even  in 
*  the  ftrideft  propriety  of  language^  mean  either  indufive  or  eiclufive ;  the  parties  neceflarl. 
ly  underftood  it  in  the  fenfe  which  made  their  deed  eflTe^ual ;  the  courts  of  juftice  are  to 
conftrae  the  words  of  parties  fo  a«  to  make  their  deeds  cfleftual,  and  not  to  deftroy  them, 
more  efpccially  where  the  words  themfelves  abftraftedly  taken  will  admit  of  either  mean- 
ing."    Ptfg^  ▼•  Duke  of  LiiJi,  Cowf.  714  ♦.     And  where  the  queftion  was  whether  a 


•  The  particular  application  of  thefe  principica  has  been  ftrohgly  combated,  as  being  re- 
pugnant to  a  iferies  of  exprefs  adthorities.  That  circumdance,  however,  cannot  lfie6l  the 
propriety  of  the  obfer? ationi«  ai  ilating  the  nature  and  fpirit  of  a  general  rule. 

writing- 


n  I .  Alt,  VII.]  ofAgreementfk  $3 

^  -.  34  Rule.  Where  the  terms  of  a  contract  are  capable 
of  two  Cgnifications  we  ought  to  underftand  them  in  the 
fenfc  which  is  moft  agreeable  t6  the  nature  of  the  contraft.  For 
inftancc,  if  it  is  faid,  that  I  let  you  an  eftate  for  nine  years  for  the 
fum  of  30/.  tbe/e  terms,  the/um  of  ^oL  are  not  to  be  uifderilood  of  one 
fingle  fum,  but  of  an  annual  rent  to  that  amount,  it  being  the  na- 
ture of  a  leafe  that  t!ie  price  ftiall  confift  of  an  annual  rent.  It  would 
be  otherwife  if  it  was  evident  that  30/.  was  the  value  of  tlie  farm, 

as 


vriiis^  aaoaoted  to  a  Uafe,  or  only  to  aa  agreement  for  a  leafe,  it  was  ruled  to  be  o«ly  an 

afTcement ;  bccaufe  if  if  was  held  to  be  a  ieafe  a  rorfei'ore  would  be  iucurred,  whereas  diat 

would   je  contrary  to  the  intention  of  the  parties,  who  cautioufly  guarded  agiinft  it,  bf 

the  inlertion  of  a  covenant  that  a  licence  fliuuld  be  obtained  from  the  lord,    a  T.  A.  744. 

Lord  CoJke  haalaid  it  down  as  a  general  rule,  that  **  where  words  may  have  a  doable  in- 

teodmeat,  and  the  cnc  ftaodeth  with  law  and  right,  and  the  other  is  wrongful  and  againft 

law  ;  the  intendment  which  ftandeth  with  law,  jhall  be  taken."  C9.  Lit,  42.. «•  6.  183.  tf« 

Upon  a^ueftion  whether  the  exprefljons  of  an  agreement  did  or  did  not  amount  to  an  ufa« 

rioos  contrad,  LotdJCeayon  faid,   <*  Without  being  inclined  to  ttrain  the  words  either  to 

iavolvc  the  party  in  the  crime  of  uAiry,  or  10  exempt  him  from  it,  I  am  bound  to  read  the 

whok,as  any  other  p<rfoa  would  do.**     His  opinion  was,  that  thc'contra£k  was  ufurlous* 

Mr.  Jttftice  BtJitr^  without  ad^eiting  to  the  general  principle,  drew  an  oppofite  conclufioiip 

which  was  alfo  the  conclufion  of  the  other  judges.     Mr.  Juftlce  j^Jbbyrfi  fa  d,  if  the  court 

can  by  any  reafouable  conftruf^ion  coofider  this  not  to  b^  ufury  thsy  are  bound  to  do  fo  : 

and  I  think  we  are  not  oeceirarily  to  put  the  contirudion  on  this  9grecment  that  would 

make  it  ofurious.     Mr.  Jultice  Groje,   <<  if  we  can  pot  a  legal  conftrudioo  on  this  a^ree^ 

■i«Bt  we  are  bound  to  do  fo  ;  then  the  queiiion  is,  whether  it  will  not  fairly  bear  thia 

coafbadion.     1  think  it  will. 

The  following  paflagc  jo  the  Treatife  of  Equity,  with  Mr.  F6niia9ju€*t  note  thereon^ 
are  matcnally  applicable  to  the  prefent  fubjed* 

'*  Where  words,  if  taken  literally,   are  likely   to  bear  none  or  a   very  abfurd  figni* 

ficatioo,  to  avoid  fuch  an  inconvenience  we  may  deviate  from  the  leceived  fenfe  of  them  ( 

for  6e  agrecfflent  of  the  purries  is  the  only  thing  which  the  law  regards  in  contrads  :  and  it 

is  a  known  rule,   that  a  man's  ad  (hall  not  be  void  if  it  may  be  good  to  any  intent }  /or 

every  cooveyance  is  made  for  f^me  purpofe,  fo  that  for  neceffity,  ne  retpireat,  where  there 

is  CO  other  way  of  iatiafying  the  wiil  and  the  intent,  the  words  mjy  be  taken  to  the  moft 

cxienfiye  and  improper  fen fr,  B,  I.  r.  6.  §  iS.      If  an  abfurdity    would  refult  from 

ftrfily  purfoiog  the  expreflion  of  the  inftrument,  courts  of  law  will,  equally  with  courts 

of  equity,  tct  about  to  difcover  the  mean  by  which  the  real  intent  will  receive  effed, 

Mtwithftandiog  the  untechnical  language  in  which  iiich  intent  is  exprefled.    For  though 

ao  iocerpretation  or  conftrudioo  ought  not  to  be  admitted  agaioft  the  letter  of  a  deed, 

yet  in  fooie  cafes  a  Arained  and  feco6dary  interpretation  may  be  admitted  j  and  if  the  letter 

viil.besr  a  feoood  and  lefs  genuine  interpietation,  it  may  be  adn^itted  »«  dttur  ahjurdum  ; 

bat  wfaoe  the  intention  bf  the  parties  is  not  clear  and  plain,  but  in  e^tdTtStie,  in  fuch  cafe 

afecoodasy  and  ftrained  conftrodion  fhaU  not  be  made,  butjhe  words  ihall  receive  their 

SBOR  natural  and  proper  conftrudion  '*    J*er  BrlHgMan  C.  J.  Earl  of  Batb^%  cafe,  Catter^t 

Ref.  loS,  109.    This  diftindion  is  agreeable  to  the  rule,  bemgiu^  foiitndde  mttrfrttatunes 

wtanm  prtpttr  Jimprtdtatem  lakorum  ut  res   magii  voltat  ^yam ptreat^  Co.  Lit  \^,  1839 

a.  which  rule  is  allowed  tocontroul  the  application  of  every  other  rule  of  ccnftrudioo,  jmss 

U^  tn^mRw  mmfgiU  itjuriam.     But  though  a  deed  may  in  fome  cafes  be  expounded 

cootrary  to  the  Arid  import  of  its  letter,  yet  this  liberty  of  cooflrudion  does  not  extend  ' 

fe  as  to  make  a  deed,  but  merely  to  rvoid  fome  extremity  which  might  enfue  from  a  literal 

sad  Arid  conftrudioa  of  it.     Ckitk  v.  Lifle,  R§p.  temp.     Fmth,  101.     The  fame  general 

dtdrtonsre  ftalisd  by  Lord  Cb.  H^Ula  u  follows :  Whenever  it  is  neceflary  to  gi?e  an  opi. 

£4  ajtoa 
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as  if  the  former  leafes  had  been  for  two  or  tlirec  pounds  a-ycar.     If 
It  is  faid  that  I  let  you  an  eftate  for  30/.  a-year  and  repaii-s,  thefe 
repairs  are  to  be  undcrftood  to  be  thofe  which  belong  to  the  tenant, 
according  to  the  nature  of  the  contrail  {a). 
p         -,        4th  Rule*     Any  thing,  which  may  appear  ambigupus 
in  the  terms  of  a  contraft,  may  be  explained  by  the  com- 
mon ufc  of  tliofe  terms  in  the  country  where  it  is  made.     Semper  in 
Jiipulattonihus  £5*  in  cateris  contraBibus  idfeqaimur  qugd  aBum  eji^  aut 
Ji  mn  appareat  quod  oBum  efly  erit  confequensy  ut  idfeqf4amur  quod  in 
regions  in  qua  oBum  eft  frequentatur^  L  34.j^.  de  reg.  juris. 

According  to  this  rule,  if  I  agree  with  a  perfon  at  a  certain  fum 
per  annunii  to  Cultivate  my  vineyard,  without  exprefling  the  quan- 
tity of  labour  to  be  employed,  we  are  fuppofed  to  mean  that  there 
fliall  be  fuch  a  quantity  as  agrees   with  the  cuftom  of  the  coun* 

r  o-  T        ^^  Rule.     Ufage  is  of  fo  much  authority  in  the  in- 
tcrpretation  of  agreements,  that  a  contraft  is  undcrftood 
to  contain  the  cuftomary  claufes  although  they  are  not  exprcfled  | 
in  contraBibus  tacite  veniunt  ea  qu4t  funt  moris  et  confuefudinis. 


■^ 


flion  opon  the  doubtful  words  of  a  deedf  the  6rfl  thing  we  ftught  to  inquire  into  it,  what  wag 
the  inteotioo  of  the  parties.  If  the  iment  be  ac  doubtful  as  the  words,  it  wJU  be  of  no 
ifliftance  9t  all  j  but  if  the  intent  of  the  parties  be  plain  and  clear,  we  ought  if  p^fljble  Co 
,pot  fuch  a  conftruAioQ  on  the  doubtful  words  of  a  deed 'as  will  beft  anfwer  the  inrention 
of  the  parties,  and  rejeA  that  conftrudion  which  manifeftty  tends  to  overturn  and  del)  toy 
|t.  I  admit,  that  though  the  inient  of  the  patties  be  nC'cr  fo  clear,  it  cannot  take  pl^ic^ 
contrary  to  the  rules  of  law ;  tfor  can  we  put  words  in  a  deed  which  are  not  there,  nor  put 
«  conftru£Hon  00  the  words  of  a  deed  directly  contrary  to  the  f.>lain  fenfe  of  thenu  Bat 
Mrhefe  the  indent  is  plain  and  jnanifeft,  and  the  words  doubtful  aifd  obfcure  j  it  is  the  doty 
bf  the  judges  to  endeavour  to  find  out  fuch  a  meaning  in  the  wordi  as  will  beft  anfwer 
|he  intent  of  the  parties.     Parkkutfi  ?.  Smithy  H^'ila^  '\\%' 

(#)  There  is  an  old  cafe  upon  this  point,  where  a  leafe  of  a  oiaoor  in  which  thelte  were 
?livers  copyholds,  had  a  condition  that  the  lelfee  fliould  not  wiokfi^  vex,  Or  pot  out  any  copy- 
liolder  upon  pain  of  for^ture,  and  the  leflTee  entered  into  a  cow^houfe,  which  was  port  of 
die  premiict,  and  beat  a cop> holder.  It  was  held  this  was  no  breach  of  the  condid  m,  not 
fcfcinga  moleftation  ref^e^tQg  hit  cop'yhold  tenement.  ^tnnnnClovfr^  O^^  Slhi*  4%fn 
There  is  an  aothor|^  ftill  more  ancient,  thit  if  i  grant  a  man  common  out  of  tUl  my  fflaoor, 
lie  may  not  by  virtue  of  fuch  a  grant  have  common  for  any  beafts  but  fuch  at  are  com^ 
laionable,  or  take 'it  in  toy  garden,  but  only  in  cotnroooable  places.  9  H.  6.  35.  FtiMt* 
iCemmon  6t.  la  ff.  X.  !•  If  a  veflel  it  warranted  to  depart  with  convoy*  it  Implies  convoy 
for  the  voyage  according  to  the  nature  of  the  trade,  and  not  fuch  as  taxght  be  defigned  to 
lepa^tfe  from  the  fhtp  in  a  minute  or  t9»o.     Li//y  v  J?te^,  Dw^r,  ya, 

{h)  A  pack  of  wool  in  Turkflirt  and  in  H^ilf/btre  may  perhaps  diifcr  in  weight,  and  the 
word  would  beconftiiied  to  apply  to  the  ontt  weight  or  to. the  other,  according  to  tbte  fUdt 
UrBere  It  was  made.  But  if  a  particular  mcafnre  is  pofitively  eftabliflied  by  law,  with  a  pro«» 
"bibition  of  ufing  any  other,  as  is*  the  cafe  with  refped  to  ebm,  that  me^fbre  will  be  un- 
deritood  notwithstanding  any  local  ufagf  to  the  $0DUary«  Mailer^  ^f,  of  St,  Cf/s  r.  Loell 
Bnpardd*  Walden^  6  7.  i^  343* 

Von 
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For  inftanoe,  in  a  contra£i  for-  the  leafe  of  a'  hou(^,  though  it  is 
not  cxprcfled  that  die  rent  Ihall  be  paid  half-yearly  at  the  two  ufual 
feails,  and  that  the  tenant  (hall  do  fuch  repairs  as  are  ufually  done 
l^  tenants  \  thefe  claufes  are  underftood. 

So  in  a  contraA  of  fole,  although  the  claufe  that  the  feller  ihaU 
be  bound  to  warrant  and  defend  the  purchafer  from  evi£iions,  is  not 
^prefled)  it  will  be  underftood  (a). 

-    ^  -       6th  Rule.  We  ought  to  interpret  one  claufe  by.  the 
*■  ^    "*   others  contained  in  the  fame  aft,  whether  they  precede 
tt  follow  it  {b). 

The  law  1 26.  ff.  de  verb.fgnif^  fumiflics  an  example  of  this 
rak.  It  was  exprefled  in  a  contraft  of  fale  by  one  claufe,  that  the 
eftate  (hould  be  fold  utioptitnus  maKtmus^  that  is  to  ix^fret  fmm  in* 
cumirances  i  by  a  fecohd  claufe  it  was  faid,  that  the  vendor  ihould 
not  be  underftood  to  warrant  the  eftate  except  as  to  his  own  a  As  ; 
this  fecond  claufe  ferves  for  the  interpretation  of  the  firft,  and  re- 
ftnins  the  generality  of  the  terms  to  this  fenfe,  that  the  vendor  by 
the  firft  claufe  (hall  not  be  underftood  to  promife  and  aflure  any 
thing  more  than  that  he  had  not  himfelf  incumbered  the  eftate, 
but  not  to  undertake  that  it  was  free  from  all  incumbrances  charged 
by  his  predeceflbrs,  and  of  which  he  had  no  knowledge  (r). 

7th  Rule. 

(«)  Any  thtogy  which  it  of  iIm  nature  of  the  contraA,  is  of  coarfe  underftood  widiovt 
betoi  cx]>refled  )  and  where  there  is  a  f{>ectil  local  coftom  (at  for  a  tenant  who  ha«  left  « 
&/m  to  reap  the  crop  which  he  Towed.  Wiggi^vwth  ▼.  DuUifon^  Doug.  ioi.)»  that  maf 
^of  ibefafDc  e^e^u  M  it  was  included  in  the  general  nature  of  the  cootrad.  Alfo  wher« 
a  coniraA  is  merely  prrparator)  to  another,  the  infertioo  of  cuftomary  ciaufrt  in  fuch  other 
will  be  inplied  as  tbrmiog  part  of  the  firft.  But  where  a  contra^  is  y:(t&  and  coinpl««» 
I iio  not  conceive  that  any  clanfes  not  falling  within  the  above  pr  nciplc,  would  be  implied 
hewever  ufyal  tbiry  might  be ;  but  the  ufual  mode  would  be  a  very  proper  ground  for  deter- 
Binug  the  (cnfo  of  90  aipbigaous  expreffion.  Of  which  iri.  an  inftance  in  a.  to  No.  [96J 
poft. 

{h)  Ea  tfltecadcntibat  et  confequentibus  eft  optima  interpretation  nam  Cnrpis  eft  pa« 
^iumfuo  totonon  convenit.  Pimod.  i6p. 

{t)  Si  €^m  fondum  tihi  daram,  legam  iu  dial  uci  optimal  mazimofi)oe  eflett  et  a^geci« 

]in  /••W!  dettfiMfsSum  sm  iff*  ptrdewmtmt  pr^fiahitwr^  amplitM  eo  prftftabitar  nihil :  etiam 

£  prior  part  qua  fcriptom  eft,  mii  tptimui  meseimui-futjltf  liberum  efle  fignificat*  eoque  ff  poT. 

tcrier  pars  adje£l«  noa  eftet,  liberum  praeftarc  dcberem  $   tamen  inferiore  parte  fatia  me  libe- 

eatampato^  qaod  adjure  attiaet  ne  quid  aliud  pr^pftale  debeuDi  quam  jui  fundi  per  do- 

Btoan  deterius  fafium  noo  efle.     A  recrnt  cafe  before  the  Court  of  Common  Pleas  inlio- 

daccd  a  queftioA  very  neatly  fimilar  to  that  in  the  preceding  law,  and  iovolvif^  the  dif. 

cofioQofthefame  general  queftlon)  bat  the  inftanoe  was  left  ftroog,  as  the  veftriaita 

«rais  oaght  admit  a  gramlnatical  connrftion  with  the  general  covenant.    The  fdler  of  «a 

eflatcwarmnted  it  agolaft  himfelf  and  his  heirs,  and  covenanted  that  be,  —twitkfitnimg 

«9  tkmi  ky  km  done  As  thttmurtry^  was  feiaed  in  fee,    And  that  he  had  good  right  •• 

emvey,  iheC  be  ^-mld  fet  eat  a  way,  that  the  purcfaaftr  iboald  enjoy  without  iaierraptio* 

^m  die  leHer  wmmy  ftrfm  tlsmmng  under  kirn,  tbst  the  feUf  r  and  all  perfoos  claiming  im» 

dffhi«  would  OMkei^rthcr  aftufanoes.    It  was  contended  that  the  covenant,  that  the^ 

Jcr  Wgsi^  rigki  /a  r#8w«y  was  general  and  net  rcftrained  to  his  own  afis ;  hot  the  coiw 

^mj  wsa  decided.     A  toafideii«>lt  part  of  the  judgment  t  rned  upon  the  general  natuae  of 

the  ^iea^  (a  vary  important  grognd  of  conftruOion),  acd  the  cricitel  examination  of  the 

words* 
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P         -      ,  7tli  Rule.  In  cafe  of  doubt,  a  claufc  ought  to  be  in- 
terpreted againft  the  perfon  who  (lipulatcs  any  thing,  and 
in  difcharge  of  the  perfon  who  contra£ts  the  obligation. 

In  Jlipulationibus  cum  quaritur  qui  aBumftt^  verba  contr'ajiipulatorem 
interpretandafurit.   .  L.  38.  §  18.^.  de  verb.  ObL 

Ftre fecundym  promijforem  inter pretamur.  L.  99.^.  diH.tit. 
For  initance,  if  it  was  faid  in  a  leafe  that  the  tenant  fliould  de- 
liver to  the  landlord  at  a  certain  time  a  certain  quantity  of  corn 
by  way  of  yearly  rent,,  without  faying  where  the  delivery  (hould 
be  made,  it  fliould  be  underftood  to  be  at  the  houfe  of  the  tenant ; 
for  that  fenfe  is  mod  in  favour  of  the  perfon  who  contrads  the  ob- 
ligation. If  the  landlord  intends  that  the  corn  fhall  be  delivered  at 
his  own  granary,  he  fhould  take  care  to  have  it  exprefied  {a). 

8th  Rule. 


words.  In   the  courfe  of  his  opiniony  ind  apparently  a?  a  principal  ground   of  it.  Lord  Ch. 
Joftice  £/(/6ff  fad,  The  intent  of  the  parties  to  the  covenant   is  to  be  colleded   firoai 
the  warrantryy  from  the  other  covenants,  and  from  the  ptima  facie  natuK  of  ■  purchafe  of 
t  freehold  eftaie.^-Mr.  Juftice  BulUr,  In  the  co'.Aruciion  of  agreements  and  covcnanta 
the  intention  of  the  parties  is  principally  to  be  attended  to.    in  a  conveyance  of  this  r>rt, 
the  ufige  of  the  profc^ion  alfo  deferves  confidd^rable  a  tention.     We  do  not  do  jutVice  to 
the  parties  unlefs  we  look  to  the  whole  deed,  and  infer  from  that  their  real  tntentioe  — 
Mr.  Juftice  Heath*    '<  The  purchafer  might  have  entertained  fufpicions  of  the  title,  and 
snight  therefore  have  required  a  general  covenant.    ,But  In  order  to  afcei tain  vk'hether  he 
did  (Of  we  mult  examine  the  other  parts  of  the  deed,  and  the  other  parts  of  the  deed 
negative  that  idea.     The  fecond  daufe  is  confequeotial  to  the  firft.**      firownrig   t. 
Wright f  %  B,  tc  P,  \  3.— This  cafe  is  in  feveral  refpetts  vrry  inftrodlive,  and  furniflies  an 
llluftration  of  many  uf  the  other  rules  of  interpretation  which  are  confidered  in  the  text. 
In  a  prior  cafe  cited  and  relied  upon  in  the  preceding,  two  leflees  of  a  colliery,  **  jointly 
and  feverally  covenanted  in  the  manner follexving,  that  i$  to  fay.**     After  fome  particular 
covenants  there  was  a  covenant  on  the  part  of  the  leflor,  and  a  provifo  admitting  a  particu- 
lar mode  accounting  with  the  lenbr,  it  was  agreed  that  certain  men  ti/bculd  be  accounted  for 
by  the/aid  G»  E.  end  J*  W»     It  was  ruled  that  this  lad  was  a  joint  and  feveral  covenant. 
Mr.  ]u<\\ce^ jl/bburft  faid,  The  firft  words  mufl,' according  the  general  rule«  of  conftrudtion, 
extend   to  all  the  fubfequent  covenants  on  the  part  of  the  leiTees  throughout  the  deed, 
unlefs  there  was  fomething  ioi  the  namre  of  the  fubje£l  to  reftrain  them.-^Mr.  Juftice 
BmlUr-  <<  It  is  immaterial  in  what   part  of  a  deed  any  covenant  is  inferted  $  for  in  con- 
Itruing  a  deed,  we  muft  take  the  whole  deed   into  confideration,  in  ord?r  to  difcover  iht 
meaning  of  the  parties.^*     D.  of  Northumberland  v.    Errington,   5   T.  /?.    5«a.     Thit 
principle  alfo  extends  in  (bme  degree  to  feveral  different  inftruments  whicl{  are  executed 
for  one  common  purpofe,  and  which  are  confidered   as  the  feferal  parts  of  one  aflur- 
ance. 

(a)  ,The  rule  of  thtEngii/b  law  Is  diredly  the  reverie,  and  the  words  of  an  engagement 
are  to  be  c^^nftrucd  moft  ilrongly  againft  the  perfon  engaging. 

Thefe  twooppofite  rules  have  probably  both  refultrd  from  the  fame  maxim,  th*t  vtrhm 
tmbigua  fertua  acciPiitntnr  contra  profrenttm.  By  the  Roman  law,  the  words  of  the  ItipuU- 
tionwere  necedarily  thofe  of  theperfoo  to  whom  the  promife  was  made  ;  the  perfon  promif- 
ing,  only  afiented  to  the  queftloo  propofed  by  the' perfon  ftipulating.  These  is  nothing  Gmi- 
lar  to  this  in  the  covenanu  and  engagements  ufed  in  England  \  but  aa  indenture  is  the  deed 
of  both  parties  and  the  words  it  contains  are  taken  as  the  words  of  both,  except  as  to  thoic 
parts  whiah  are  in  their  nature  only  applicable  to  one  of  them. 

In  the  cafe  of  Brtwnrig  v.  Wright  dted  io  the  laii  aotei*  Lord  Eldott  faid  it  ii  certainly 

trut 
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^    J.  -        8th  Rule.  However  general  the  terms  may  be  in  which 

an  agreement  is  •  conceived,  it  only  comprifes  thofe  things 

refpeding  which  it  appears^  that  the  contracting  parties  propofcd 

to  contraft,  and  not  others  which  they  never  thought  of.     Ihiquiim 

tjl  perimi  paBo  id  de  quo  non  cogitatum  eji.     X-  9  \fin,ff.  de  tranfac. 

According  to  this  rule,  if  we  had  agreed  upon  a  cgmpromife  con- 
cerning our  rcfpeilive  pretenfior»s,  and  had  fixed  upon  a  fum  which 
you  engaged  to  pay  me,  where|)y  we  fliould  be  mutually  difcharge4 
from  the  demands  of  each  other  ;  this  compromife  could  not  pre- 
judice the  rights  which  I  had  againft  you,  and  of  which  I  could  not 
have  any  knowledge  at  the  time  of  making  it.  His  tantum  tranfoBio 
oiffidequihus  aHum  probatur :  non  porrigitur  ad  ea  quorum  aSiones  cont" 
peter epojlca  compertum  eft.  dJ,  9.  ^Jin, 

For  inftance,  if  a  legatee  compounds  with  the  heir  for  alt  his 

rights  arifing  from  the  teftament  of  the  deceafed,  he  will  not  be 

excluded  from  his  demand  of  another  legacy  given  by  a  codicil. 

which  does  not  appear   till  afterwards.     Zr.3.  $i.    Li2.ff.de 
iranj.  [a)» 

P        ^        pth  Rule.  When  the  obje£l  of  the  agreement  is  uni-  . 

verfaliy  to  include  every  thing  of  a  given  nature,   {une 

univerfalite     des    chofes)   the    general  defcription    will    comprize 

all  particular  articles,  although  they   may  not  have  been  in  the 

knowledge  of  the  parties.     We  may  ftatc  as  an  example   of  this 

rule  an  engagement  which  I  make  with  you  to  abandon  my  (hare 

in  a  fucceOion  for  a  certain  fum.    This  agreement  includes  every 

thing 


true  that  the  words  of  a  covenant  ire  to'  be  takrn  mctt  Arongly  againft  the  covenantor;  but 
thit  maft  be  qualified  by  the  obfervationy  that  a  due  regard  hfiuft  be  paid  to  the  inteotion  of 
the  parlies  as  colIe£led  from  the  whole  context  of  the  inftrument. 

Lord  Bacon,  in  commenting  tf^on  the  general  ixiaxim»  fjyiy  "  it  is  to  be  noted  that  tH's 
li  the  laA lale  to  be  reforted  to,  ani  is  never  to  he  relied  upon  but  where  ail  other  rules  of 
expofitico  of  words  fail,  and  if  any  other  rule  come  in  phce,  this  giveth  place  ;**  and  adds, 
"  that  it  isa  point  worthy  to  beobfer«ed  generally  of  the  rules  of  law,  that  when  they  en« 
c-uoter  and  crofs  one  anothei,  tha.  he  underl^oud  which  the  law. holds  to  be  worthier  and 
to  be  prefened  }  and  it  is  in  (his  particular  very  notable  to  confider,  that  this  being  a  rule  of' 
Ibme  ftridlnefs  and  rigour,  doihnot  as  it  were  its  office  but  in  the  abfence  of  other  rules  which 
are  of  fome  equity  and  humanity." 

In  modern  determinations,  words,  whether  ufed  in  contracts'  or  on  other  occs(ionS| 
^ttm  not  fo  much  to  be  conArutd  upon  the  ground  of  an  interpretation  favourable  or 
advcrfe  ss  ibey  formerly  were.  Rules  of  rigid  and  favourable  conftrud^ion,  were  formerly 
reforted  to  as  a  primary  foorce  of  interpretation.  The  more  reafonable  pradtice  is  t« 
give  to  language  its  true  t(ft(ky  according  to  the  intention  of  the  fpealcer  or  writet,  at 
t&fe^red  from  the  whole  eitpreBions,  and  the  nature  of  the  occafion  to  which  it  is  applied. 

(«)  Cum  tran&^o  propter  fidei  commifTum  fa^a  efTet  et  poi^ea  codicil  li  tepeiti  funt  ; 
qozro  an  quanto  minus  ex  tranfadlidne  coAfecuta  mater  defun^  fuerit  quam  pro  parte  fua 
eft,  id  ex  fiieis  commiffi  cauf^  confequi  depeat  ?  Kefpondit  debere.  /.  la.  Non  eft  feiendaa 
qvi  geoeraliter  in  his  qus  tellamento  fibi  relics  funt,  Cranfegeret ;  fi  po(lea  canfetur  de  eo 
fcU  coptafle  qood  prinM  parte  tcftamend^  ac  noa  ttiam  quod  poAeriore  legatun  Ik.    Si  • 

tamea 
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thing  wliich  makes  part  of  the  fucceffion  whedier  knoTip  or  not  \ 
our  intention  was  to  contra£l  for  the  whcde.  Therefore  it 'is 
decided  that  I  cannot  objed  to  the  agreement,  under  pretence  that 
a  confiderable  property  has  been  found  to  belong  to  the  fucceffion 
of  which  we  had  not  any  knowledge.  Sub  pratextu  fpecierum  po/l 
repertarumy  generali  tranfaBkneJimta  rtfcinii  prohibentjura^  L  29.  <W. 
de  tranf.  (a). 

It  b  howerer  implied  that  the  property  has  not  been  purpofel^ 
concealed  from*  me  by  my  coheir,  for  that  is  a  fraud  which  giycs 
me  a  right  to  invalidate  the  agreement ;  wherefore  it  is  faid  in  the 
fame  law.  Error  circa  proprietatem  ret  apudalium  extra  perfmas  iranfi^ 
gentium^  tempore  tratifoBionis  con/iitutss,  nihil  patefi  nocere  {b). 

The 


Umenpoftetcodicilli  pro&rantur;  Aon  improbeWibi  di{3:urus  videtur,  deeo  dontazatie 
cogitalTe,  quo  ilUruna  tubiiUruoi,  quastunc  noverat,  fcriptura  cootinetur. 

To  this  principle  may  be  refrned  the  decifiont  before  adverted  (Oy  of  difturbinga  copy, 
liolderi  and  of  granting  a  light  of  common ;  and  the  common  cofenant^  that  a  petfoo  fliall 
mjey  |n  efiate  without  the  htnderaoce  or  inteirup tioo  of  any  perfon  whatever^  which  jtre 
JMld  to  comprife  only  hindrance!  and  interruptions  by  perfona  bearing  hwfu)  tklet,  and 
aoC  the  mere  irefpaflfcs  of  a  ftranger,  or  the  public  z€t%  of  the  government. 

Alfo  where  a  peifon  had  a  paternal  eftate  which  was  under  a  frttlement  in  LamiricA,  be- 
ing intitled  todifpofeof  the  ultimate  reverfion  on  failure  of  iflue,  and  bad  other  eftatee  ia 
JliiByi^and  RvfitmmWf  and  made  a  voluntary  fettlement  of  his  eftates  in  Mmyh  and  /So^coas. 
araa,  and  the  deeds,  after  a  very  particular  defcription  of  his  lands  in  thcfj^  counties,  added, 
0ndaU  kit  9tlurtfi»tet  in  ' Inland ^  the  limitations' of  the  later  fettlement  being  for  the  mod 
part  inapplicable  to  his  paternal  e(late.  It  was  HM^  <<  it  it  very  common  to  put  in  a  fwrep«' 
ing  dau(e,and  the  ufe  and  objeA  of  it  in  general,  is  to  guard  againft  any  accidental  omiflioQ, 
but  infuch  cafes,  it  is  meant  to  refer  to  eftates  or  things  of  the  fame  nature  and  defcriptioa 
with  thofe  which  have  been  already  mentioned.**    Moored,  Msgrtrh.  C^wp,  f» 

(a)  Where  it  appeared  to  be  the  btention  of  a  lady  to  fettle  all  her  property  previous  to 
marriage^  and  deeds  were  made-  fettling  her  property  in  A,  B,  C.  and  elfewhere,  it  was  de* 
^ided  that  a  remote  reverfion  was  included,  though  not  ezprefsly  mentioned  or  particularly 
thought  of,  as 'the  general  words  w^re  fufficient  to  in^deit,  and  the  iotention  of  cbe 
parties  was  to  fettle  all.     Frttmsn  v.  Pukt^f  Ckando*.  Cowp,  360. 

{Jb)  In  i!^e  cafe  (ff  Corking  v.  Frttt^  i  Ves,  ^oo.     An  agreeqpeot  by  a  daughter  to  re« 
crive  from  her  mother  a  certain  fum,  in  lieu  of  her  ihare  of  the  father's  edate,  was  fet  aftde» 
the  value  of  the  (hare  appearing  to  be  cunfiderably  more.     The  Matter  of  the  Rolls  faid^ 
<<.the  qoeftion  is  what  was  in  view  on  each  fide  }  the  daughter  clearly  did  not  intend  to 
take  lefs  than  what  by  law  (he  wgs  entitled  to  \  though  what  that  was  did  not  dearly  ap* 
pear  to  her,  but  then  (he  thought  what  was  ftipulated  for  her  was  her  full  ihare.     Though 
there  is  no  very  great  evidence  of  undue  influence,  yet  the  Court  will  always  look  with 
a  jealous  ^e  upon  a  tranfadion  between  a  parent  and  a  child,  and  interpofe/if  any  undue 
advantage  is  taken      The  mother  plainly  knew  more  than  the  daughter,  and  only  fays  in 
.genetal  ihe  believes,  (he  conceals  nothing  from  her.     Bat  these  it  aootber.  foundation  to 
interpofe  \  viz*  that  It  appeA'ed  the  perfonal  eftate  amounted  to  more,  and  the  party  fuf- 
fetiflig  will  not  be  permitted  here  to  avail  himfelf  of  that  want  of  .knowledge,  nft  in- 
deed in  the  cafb  of  a  trifle,  liut  fome  bounds  muft  be  fet  to   it/*    I   have  thought  it 
•propir  toiofert  this- cafe /beie«  .although  it  has  not  any  immediate  relation  to  the  rolet 
of  interpretation,  there  iwin£   no   difpute    about  the  cooftrodinn  of  the  agreement. 
It  doea  not  appear  whether  the- Caurt  proceaded  upon  each  of  the  groondaof  nndnojoflu. 
•«ncc  «id  iafetior  .vi^liieaa  fcpisaulj  fofficleat  ov  nanij  ppoa  thfdr  coatbjpatjgn*    Is  re- 
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The  rule  being  only  founded  upoft  the  prefumptioii,  that  the 
panics  who  treat  upon  the  univeriality  of  a  fubje&»  intend  to  treat 
upon  all  the  particulars  which,  compofe  it,  whether  known  to  them 
or  not)  is  ful^eA  to  an  exception.  When  it  appears  on  the  con- 
trary) that  tlie  parties  only  intended  to  treat  of  that  univerfality  of 
which  they  had  a  knowledge,  as  if  they  treated  widi  reference  to 
an  inventory  y  for  inilance,  if  by  zti  inftrument  between  my  coheif 
and  myfelf  it  is  faid,  that  I  give  up  to  him,  for  a  certain  fum,  nay 
fliare  of  the  moreables  comprized  in  the  inveniory,  or  aciordif^  U 
the  inventory f  it  is  clear  in  this  cafe,  that  our  intention  was  to  treat 
of  what  was  comprifed  in  the  inventory,  and  hot  of  what  was 
omitted  and  had  not  come  to  bur  knowledge  {a). 

.         .        loth  Rule.  When  a  cafe  is  exprefled  in  a  contraft  on 
r  loo  J  ^ 

account  of  any  doubt  which  there  may  be  whether  the 

engagement  refulting  from  the   cootra£k  would  extend   to  fuch 


mm 


fpfft  to  tbe  former  there  doet  not  appear  •  fufficieat  fbuiuSatiofi  in  fad»  and  imefped  to 
tbe  latter,  it  «at  erideotly  the  Intention  of  tbe  partiet  to  make  an  agreement  in  feme  de* 
gree  ileatory ,  by  nrhtch  the  gaint  or  lofs  upon  the  fpecific  aceoont  iionld  h;  traaifarred  Aon 
the  daaghtcr  to  the  mother9  the  former  having  a  certain  definite  compenfation*  Tht 
•ccidcstal  benefit  of  tbe  refult  (taking  the  caft  to  be  free  from  the  impotatkm  of  fttud) 
eogbt  not  ti  vary  the  cfifed  of  tbe  agreement,  aa  it  waa  a  probable  contingency  in  the  con- 
templaikn  of  the  parties.  In  cafe  the  fucceffion  had  fallen  (hort  woald  the  agreement 
hare  been  fet  afide  in  favour  of  the  motlj^r  ? 

(a)  The  author  of  the  treatife  of  Equity  obfervet,  ^.  r.  c.  vi.  f.  t6*  That  the  matter 
which  be  is  about  is  alvrsys  fuppofed  to  be  in  the  mind  of  the  fpeaker,  although  his  wordt 
lecBtobeof  a  larger  extent,  aa  general  words  in  a  relealc  of  all  demanda,  or  die  like  flball 
be  retrained  by  the  particular  occafion,  and  fiiall  be  intended  only  of  all  demaods  concern- 
iiig  the  thing  relcaied.  Mr.  FtMamqiu^  in  his  commentary  on  this  pafiTsgefayi.  **  Whett 
thepurpofe  is  diftinAly  recited  in  the  infirument,  inconvenience  will  rarely  refaltfnm  the 
gcBcral  words  of  the  c^nrraa,  &c.  receiving  fuch  oonftrufiion  will  confine  their  opemtion 
to  the  declared  purpofe  of  the  parties.  Serifus  vcrborum  ex  caufa  ^dicentis  accipieadoi 
ift,et  iermones  accipiendi  funt  fec;indam  fubjedam  materiem,  4  IUp>  136.  Bat  whem 
tbe  purpofe  or  objed  of  tbe  inftrument  is  not  diftmaiy  recited,  but  is  to  be  coUeded  from 
thefttbftaoceof  the  inftrument,  great  caution  is  neceflary  in  allowifig  the  general  cxpref^ 
fion  to  be  controlled,  upon  the  notion  of  its  exceeding  the  particular  porpole  fuppofed  to 
hare  been  io  the  contempUtif>n  of  the  parties.  In  T^bar/f  v.  T&ar^,  r.  Rajm,  135.  the 
Coert  thus  ftated  the  diftinaion.  ^  «<  Where  there  are  only  general  words  in  a  releafe,  they 
ftail  be  taken  moft  ftroogly  sgainft  the  releafor,  as  where  a  leleafe  is  made  to  A,  and  B. 
ofa)l  adions  ;  it  releafes  all  fevenl  adions  which  the  releafer  haa  againft  them  as  well  as  all 
joint  saioni,  fo  if  ancxecutor  releafes  all  aaiooa  it  will  extend  to  all  aaioos  that  be  hath 
ifl  both  rights,  2.  R9U.  jShr,  409.  but  where  there  is  1  particular  recital  in  a  deed,  and 
the  general  mrords  follow,  the  general  words  fliall  be  qualified  by  the  fpecial  words.  See 
slfo  Lord  Arri9gt§m  v.  Mtjrkk,  %.  Sstnuiert  414.  But  though  this  dtftinaion  may  be 
generally  t  oe,  yet  there  certainly  are  cifes  in  which  it  haanioi  been  ftriaiy  regarded,  ex« 
cittfive  of  thofe  cafes  io  which,  if  the  general  words  had  been  allowed  to  prevail  in  their 
wbole  exent,  an  abfurdity  or  ipanifeft  injuftice  would  have  enfoed.  See  Par f«r  v,  Pbdlipu 
?•/■.  ft  1 8.  O;  Jot.  6*3.  TtJJah  v.  EJftx^  Uth.  34.  fif  HmTs  cafcp  5.  lUp.  70.  h,  in 
which  cafe  fome  material  dtftindions  are  ftated.-  S^eral  cafes,  in  which  the  above  diftioc- 
aon  has  not  been  allowed  to  take  prevail,  are  ^ittd  by  Lord  BmfM  in  his  maxims  sa 
iUttftr«ive  of  the  rule.    >»•  Verba  geacfilia  xcflringuntur  ad  habilltatem  lei  vel  perforie." 

cafe*. 
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cafe,,  the  parties  are  not  thereby  underftqod  to  reftrain  the  extent 
which  the  engagement  has  of  right,  in  refpeft  to  all  cafes  not  ex- 
preiled. 

^la  duhltationis  tollenda  caufa^  contraBihus  inferuntur  jus  commune 
non  ladunty  L%\,  ff.  de  reg,  juris.  I,  56.  mandat. 
.   See  an  example  of  this  rule  in  the  faid  law  56,  from  which  it 
is  taken  {a). 

The  following  is  another.  If  it  is  faid  in  a  contract  of  marriage, 
thatv  the  intended  huiband  and  wife  (hall  be  in  community  of  pro* 
pcrty,  which  community  (hall  comprize  the  moveable  property 
that  may  fall  to  either  of  them;  this  claufe  does  not  prevent  all 
other  things  from  forming  a  part  of  the  community  which  would  do 
fo  of  c6mmon  right ;  being  only  inferted  on  account  of  the  doubt 
which  the  parties  from  want  of  legal  information  might  entertain, 
whether  moveables  would"  foxta  a  part  of  the  common  pro- 
perty (3). 

P  -        nth  Rule.  In  contra£]:s  as  well  ^s  in  teftaments,  a. 

claufe  conceived  in  the  plural  may  be  frequently  dif- 
tributed  into  feveral  particular  claufes. 

(tf)  Qui  mutuam  pecuniam  daii  mandayic,  omiflb  reo  promittcndi,  et  pigooribus  no» 
JiflnAis,  eligi  poCeft,  quod  uti  ticeat  fi  literit  exprimatar,  difira^l'u  quoqut  fignoribui  ad 
com  CI  editor  redire  pdceft* 

{b)  To  add  an  illuftradon  from  the  EngHJb  law.  A  claufe  ia  a  leafe  that  the  tenant 
fball  not  cue  any  oaks  or  elms,  will  not  auihortze  bis  committing  wade  by  cutting  any  other 
.timber,  fn  the  annuity  a£l,  (and  a&a  of  parliament  have  in  this  refped  the  fame  con^ 
Ari^dion  wit!)  piiva  einftruments),  there  is  a  declaration  that  it  £M\\  not  extend  to  annui- 
ties given  by  will  or  marriage  fettlemenc.  It  was  argued  that  this  would  be  nugatory  if  the 
general  exprelBons  of  the  a^  were  only  to  be  confined  to  pecuniary  tiaDra£lions<  Eut  Loid 
Kenyn  faid,  it  feemed  to  him  that  the  anxiety  of  fome  members  inducrd  them'  to  ihfect 
the  laft  ciaufe,  after  the  aA  was  drawn,  but  be  did  not  think  thai  the  firfV  fedion  coui4 
ever  have  been  extended  to  cafes  mentioned  in  the  lafty  if  they  had  not  been  excepted. 
Crtjpigny  y.  JVintemoon^  4.  T.  i2.  790. 

Bot  it  frequently  becomes  a  material  queftion,  whether  particular  claufes  cr  expreTHone 
are  introduced  from  the  abundance  of  caution,  in  order  to  obviate  a  particular  doubt  which 
might  poffibly  arife,  or  are  to  be  confidered  as  a  complete  explanation  of  the  intention  of 
the  parties  refpe^ing  the  fubjed,  and  it  is  not  an  uriufual  or  unimportant  argument,  that 
if  the  whole  of  any  <\%h  of  oi^edts  was  intended  to  be  comprized,  the  mention  of  particu- 
lar individuals  was  unoeceflary  and  abfurd.  The  fair  p'inciple  appears  to  be,  that,  whatever 
is  incidental  to  the  nature  of  the  tranfa^tion  fliall  prevail,  notwithllaoding  a  particular  ili- 
pulation  of  what  that  incident  would  generally  comprize,  botvany  arguments  of  mere  gene- 
ral implication  ihall'  not  prevail  when  the  matter  is  defined  by  particular  expreflions.  Thia 
principle  is  ceitainly  open  to  fome  exceptions,  and  may  be  attended  with  fome  degree  of  <fiffii. 
culty  in  the  ajplicatioo,  but  queftions  of  conftruAion  depend  vry  much  upon  the  particular 
circumflances  of  the  immdieate  cafe,  and  one  cafe  will  furnlHi  lefs  immediate  analogy  for 
theexpofition  of  another,  thaninalmoft  any  other  department  of  the  law.  The  fceial 
particular  rules  which  have  been  mentioned  are  rather  illuftrations  of  the  great  and  lead- 
ing principle,  that  the  intention  of  the  parties  as  expretfed  or  implied  is  the  law  of  con- 
flrudion.  They  point  out  the  reafonable  grounds  of  inference  and  may  be  more  properly 
confidered  at  the  aids  and  ififtrumenta  of  ratiocinatioa  than  as  the  au;h:;rautive  rules  of  l*^. 

2  For. 
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For  inftancc,  if  by  a  contraft  of  donation  which  I  make  to 
Peter  and  Paul  my  domeftics,  of  a  certain  eft  ate,  it  is  faid,  «  Sub^. 
jeB  to  the  charge  that  after  their  death  without  children^  it  Jhall  be 
rejlmdto  the  donor  or  his  family  ^  This  claufc  conceived  in  the 
plural  (hould  be  diilributed  into  thefe  two  Angular  claufes.  Subjeil  t$ 
the  charge  that  upott  the  death  of  Peter  without  children  hixjhare  fliall 
be  reftored,  &c.  and  in  like  manner,  fubjeft  to  the  charge  that 
upon  the  death  of  Pauly  &c.  ^rg.  L  78.  /.  7.  ff*  ad,  fen.  TrebelL  {a). 
P  -  ,1 2th  Rule.  What  is  ^t  die  end  of  a  phrafe  commonly 
refers  to  the  whole  phrafe,  and  not  only  to  what  im- 
mediately precedes  it,  provided  it  agrees  ingender  and  number 
with  the  whole  phrafe.  [b)  ^ 

For  inftance,  if  in  the  contrafi  for  fale  of  a  farm,  it  is  faid  to 
be  fold  with  all  the  com,  fmall  grains,  fruits  and  wine  that  have 
been  got  this  year,  the  terms,  that  have  been  got  this  year  refer  to 
the  whole  phrafe  and  not  only  to  the  wine,  and  confequently  the 
old  com  is  not  lefs  excepted  than  the  old  wine  ;  it  would  be  other- 
n^'iie  if  it  had  been  faid,  all  the  wine  that  has  been  got  this  year, 
for  the  expreflion  is  in  the  fingular  and  only  refers  to  the  wine  and 
not  to  the  reft  of  the  phrafe,  with  which  it  does  not  agree  in  num- 
ber. 


ARTICLE    Vra. 

Of  the  Oath  which  the  ContraBing  Parties  fometimes  add  to  their  Agree^ 

ments, 
» 

|.         .        The   contracting  parties  fometimes  make  ufe  of  an 
oath,  for  the  further  affurance  o£  their  accomplifhing  the 
engagements  which  tliey  contrad. 

The  oath  in  queftion  is  a  religious  aft,  by  which  a  perfon  de- 
clares that  he  fubmits  to  the  vengeance  of  God  \  or,  that  he  re- 
nounces his  mercy,  if  he  does  not  accomplifh  his  promife  which 

[0)  Galp  Scio  ex  femifTe,  Titia  ex  quadrante  et  aliis  ex  reltquis  portionibut  heredibui 
isiliiacis,  ica  ctvit  Ftjti  autem  i/eflrge  manJ»  Gat  Site  et  Lueim  Tttia  uti  ftfi  o^tum  vffirmm 
ktddatii  rfflttnatU  Tu'u  et  Sempronio  femiffem 'patrimonii  et  fortionis  ^us  qmam  v<Au  JeJi^ 
QucStnm  e((  cam  utrique  adierinthereditatem  et  poftea  Gaias  Seius  defunflut  fit,  LucU 
Ti^ia  bcrrrde  inftituta,  in  hxc  Lucia  Titia  partem  dtmidiam  femiffis,  quam  rogarus  erat 
Oaiua  Semt  reliicueie  prntlnus  debeat ;  an  vero  poft  fuam  demum  mortem^  univerfum 
fiiet.cominifluin  tarn  ex  fuaperfoDa  quem  ex  Gaii  Seii  datum  reftituere  debeat?  Refpoa- 
dit  Lodjm  Tittaxn  ftatim  lencri,  ut  partem  dimidiam  femiffis  ex  perCona  Seii  reftltuat. 

[i)  A  role  newly  according  with  the  above  is  laid  down  by  Mr.  Juftice  Heatkf  in  the  cafe 
ofBrtwnrig  v.  fTrigbt,  referred  to  fufra.  No.  ^6.  That  where  any  fentencs  contains  dif- 
6n&  caveoanta,  and  thrre  are  wordt  of  reftrlAion  either  \n  the  prefatory  or  concluding 
pact,.thQfe  words  mull  be  extended  to  every  part  of  the  reiiteiice>  tfnleia  the  iateatton  of  the 
parties  appean  to  r.  quire  an  oppofite  conftrufiioii. 

refults 
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refults  from  thcfc  forms.     «  So  may  God  prefcrvc,  or  help  mc, 
I  wifli  that  God  may  puniih  me  if  I  fail  in  my  word,  &c." 
r^io/t  1        '^^  pretcnfions  of  the  churchmen  formerly  rendered 
the  ufe  of  an  oath  very  common  in  all  contrads  \  they 
pretended  that  the  cognizance  of  all  contefts  refpeAtng  the  exe-i* 
cation  of  contrails  which  were  confirmed  by  an  oath  belonged  to 
the  ecclefiaftical  judge,  becaufe  an  oath  being  an  a£l  of  religion^ 
and  the  tefufal  to  execute  an  obligation  confirmed  by  an  oath,  be-« 
ing  a  violation  of  the  fanfiity  of  the  oath,  the  interefts  of  religion 
were  concerned  in  contefts  refpeding  the  execution  of  thefe  en-> 
gagements;  and  therefore  ought  to  bring  thefe  under  the  authority 
of  the  ecclefiaftical  judge- 
On  this  account  the  notaries  who  were  churchmen,  in  order  to 
fecure  to  the  ecclefiaftical  judge  the  cognizance  of  the  contrafi^ 
which  they  pafied,  did  not  fail  to  infert  in  the  contra£ls,  that  the 
parties  had  made  oath  not  to  contravene  any  claufe  of  the  con<«  ^ 
tnBtf  but  would  execute  it  faithfully. 

The  ecclefiaftics  have  for  a  long  time  been  obliged  to  abandon 
thefe  pretcnfions  to  which  ignorance  gave  rife,  and  the  ufe  of  oath» 
in  centralis  of  private  individuals  is  difcontinued ;  neverthelefs  as 
it  fometimes  happens,  that  perfons  bind  themfclvcs  by  an  oath 
for  the  accomplilhment  of  their  promifes,  it  will  not  be  improper 
curforily  to  examine  the  efieft  of  fuch  an  oath.  . 

An  oath  of  this  kind  has  little  or  no  efFefl:  in  point  ot 
hvr f  {dans  le  for  epcierieur)  for  the  obligation  is  valid  in 
itielf  or  it  is  not :  if  it  is  valid  in  itfelf  the  path  is  fuperfluous,  fince 
without  its  intervention,  the  creditor  in  whofe  favour,  the  oblijra- 
tion  is  contracted  has  an  a£kion  againft  'his  debtor  for  tlie  perfor-' 
mance  of  it,  the  oath  adds  nothing  to  this  a<3ion  and  gives  no  more 
fight  to  the  creditor  than  he  would  otherwife  have  had. 

When  the  obligation  Is  not  valid  in  point  of  laN^,  and  is  one  ta 
which  it  has  been  deemed  proper  to  deny  a  right  of  aftion,  tho 
oath  is  likewife  of  no  legal  effeft,  for  the  right  of  adliori  is  notwitli- 
ftanding^  ftill  denied. 

For  inftance^  a  tavern  keeper  is  equally  barred  from  enforcing 
againft  perfons  refident  in  the  fame  town,  a  demand  for  expencea 
ificurrcd  at  his  tavern  :  a  gapiefter  is  precluded  from  enforcing 
the  payment  of  money  loft  at  play,  although  in  either  cafe  the 
debtor  has  entered  into  an  obligation  upon  oath  to  pay.-  The 
reafon  is  that  the  oath  being  ap  acceflbry  of  the  engagement,  the 
law  which  holds  the  engagement  to  be  a  nullity,  muft  confequenfv 
]y  hold  the  oath  to  be  fo  likewife  according  to  the  rule,  qutdm  priu^ 
ctpalis  caufa  non  conJiJUt^  nee  ea  quidetH  ju<e  fequutttur  locum  hahentw 
h*  129.$  i.^.  dereg. juris* 

Befidea 
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.Seiides,  it  ought  not  to  depend  upon  private  individuals  by  in- 
terpdfing  an  oath  to  render  thofe  engagements  valid,  vhich  the 
law  has  deemed  it  proper  to  reprove,  and  thus  to  elude  the  autho- 
rity of  the  law. . 

-  ^  -  According  to  the  Roman  Idw,  an  oath  made  by 
one  of  the  parties  to  perform  the  agreement,  had  no  effedt 
when  the  agreement  itfelf  was  void,  on  account  of  any  ille- 
gality in  the  object  of  it,  /.  7.  }  i<J.  ffk  depoB.  (fl)  or  on  account 
of  any  violence,  ^acr*  pub.  cod.  Jt  ad^.  vend,  {b)  But  when  the 
agreement  was  only  fubje&  to  be  impeached  on  account  of  the 
minority  of  one  of  the  Gontra£ling  parties,  the  oath  of  the  minor 
precluded  his  impeaching  it.  This  was  decided  by  Alexander  Severus^ 
in  the  cafe  of  the  fale  of  an  eftate  made  by  a  minor  \  who  had 
engaged  to  the  purchafer  not  to  contravene  the  contraCb  j  nee  perfida^ 
anfwcrs  the  emperor,  nee  perjurit  me  au&orem  tibifoturum  fperare 
iAmfiu  L  I.  Cod.  ft  adv.  vend  J* 

Antonki  in  treating  upon  this  law,  teaches  us  that  the  decifion 
of  It  is  not  adopted  in  France.  The  reafon  is  that  the  laws  for 
the  fuccour  of  minors  would  be  always  eluded,  it  being  eafy  for 
thofe  who  contrad:  with  them  to  interpofe  an  oath.  The  cuftom 
fi  Brittany  decides  formally,  ^rt;  471.  that  the  contra£ks  of  mi- 
nors are  not  rendered  Valid  by  their  oath; 

It  is  principally  in  point  of  confcience,  {dans  le  for  de  la  cm* 
/aMrf),that  an  oath  by  which  a  perfbri  etigages  himfelf  to  the  ac- 
compliflunent  of  his  promife  can  have  any  effe£l.  It  may  render 
the  obligation  more  ftri£b,  and  tlie  party^  contravening  it  more 
culpable ;  for  a  perfon'who  after  having  engaged  with  an  oath  volun- 
tarily fails  in  the  executidn*  of  his  engagement,  adds  to  the  infi- 
delity of  every  wilful  contraivenrion  of  an  engagement,  the  crime 
of  perjury. 

r  107  1  '^^  ^^^  ^^  attended  with  this  effe61,  at  leaft  tnforo 
amfcienfi^y  when  the  engagement  is  valid  in  itfelf.  But 
fuppofing  the  engagement  to  be  void  even  in  foro  confcientiay  is  the 
oath  for  the  performance  of  it  void  likewife  ?  we  (hall  examine 
this  by  running  over  the  different  viees  by  which  engagements 
m^y  be  rendered  null. 

If  the  engagement  is  a  nullity  in  refpe£h  of  the  objed  of  it ;  for 
inftance,  if  a  perfon  engages  to  give  a  thing  which  cannot  be  the 

(«)  Qoocieot  padam  a  jure  communi  remotum  eft,  fervari  hoc  npn  oportet :  nee  legari : 
BCc  Joijannduni  de  hoc  addufium,  ne  quit  agat,  ferrandufn,  Marcellui  lib.  fecundo 
Di|iidrafD  feribit  V 

(^)SacraiDentapobeniin  fponte  fada  foper  contndllbus  rerum  faariiai  non  retn^andif 
laviohbilicer  cuftodiaotor.  Peryim  aucetn,  vel  per  joftamtnetttin  e^^CorU' etiam  a  ma« 
joribat  (nmime  ne  qoertmooiam  maleficiorum  comau0bnini  fadant],  nullias  ede  mo* 
■aii  jvbcflm*  .... 

^VoL.!.  r  '  objea 
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obje£t  of  a  contrad^  {qui  eftbors  du  commerce\GT  to*  do  fomething 
which  is  impoflible)  it  is  evident  that  the  oath  cannot  be  obliga- 
tory, or  have  any  cflfeft. 

It  is  alfo  univerfally  agreed,  that  an  oath  to  accbmplifli  an  illicit 
engagement  is  not  obligatory  \  that  it  is  finful  to  take  the  oath, 
and  doubly  fb  to  accomplifli  it.     In  this  cz(tfce!us  eft  fides. 

This  decifibn  applies  not  only  when  the  thing  is  illicit  by  the 

law  of  nature,  but  even  when  it  is  fo  by  po(itiye  law,  for  we  arc 

obliged  in  point  of  confcience  to  pay  obedience  to  the  law,  and 

taking  an  oath  cannot  difpenfe  with  this  obligation. 

When  an  agreement  is  void  on  account  of  error,  the  oath  which 

;iccompanies  it  is  (b  likewife  ;  for  the  agreement  being  abfolutely 

void,  diere  is  no  engagement  which  the  oath  can  confirm. 

-  _       There  is  fome  difficulty  withrefpedi  to  an:  engagement 

void  on  account  of  force.     Grotius  agrees,  that  a  promife 

extorted  by  unjuft  violence  does  not  oblige  the  perfon  making  it 

to  its  performance,  becaufi;  even  admitcmg  fuch  a  promife  might 

produce   aa  obligation,  which  would  give  the  perfon  in  whofe 

favour  it  was  made  a  right  agaiflft  me,  he  would  be  bound  on  his 

part  to  acquit  me  from  it  in  reparation  of  his  unjuft  violence^ 

bttt  when  fuch  promife  is  confirmed  by  an  oath»  although  the  oath 

is  not  lefs  extorted  than  the  pvomife,  Orotius  thinks  that  I  am  in 

confcience  bound  to  perfornK  it,  becaufe  if,  for  the  reafons  al-' 

ready  mentioned,  I  am  not  fa  bound  to  the  perfon  in  whofe  farour 

it  is  made,  I  am  obliged  to  God,  to  whom  I  am  deemed  to  have 

made  a  promife  by  the  oath  which  I  have  taken,  and  therefore  if  I  do 

not  accomplifli  this  promife,  having  it  in  my  power  to  do  fo,  I  am 

guilty  of  perjury.    Grot,  libu  a»  A.  3.  «.  14. 

The  lame  author  obferves,  that  the  heir  of  the  perfon  taking 
fuch  an  oath,  is  not  fubjefl  to  the  obb'gation  which  refults  from  it,, 
becaufe  my  heir  who  fuccccds  to  my  civil  charaflier,  and  reprefents 
me  as  a  member  of  fociety,  fucceeds  to  my  obligations  contradled 
in  favour  of  other  perfons  in  the  commerce  of  civil  fociety,  but 
docs  not  fucceed  to  my  obligations  towards  God.     IHd,  N®.  1 7. 

.  St.  Thomas^  ix.  2.  989.  art.  7,  alfo  thinks  that  a  pro* 
^  ^  mife,  though  accompanied  by  an  oath,  was  not  obli- 
gatory, in  regard  to  the  peribn  who  had  extorted  it  by  an  un- 
juft violence,  but  that  <  it  was  fo  in  the  eye  of  God  and  in 
point  of  confcience ;  that  this  obligation  was  not  founded  upon 
any  vow  or  promife,  but  upon  the  refpeft  due  to  the  facred  name 
of  God,  which  is  violated  when  we  do  not  accompliih  what  we 
promife  thereby. 

He  however  allows  the  qualification,  that  after  I  have  fatisfied 
my  oath  by  paying  what  I  had  been  forced  to  promife  with  an 

oathf 
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batby  I  may  proceed  at  law  for  the  repetition  of  it^  if  I  can  prove 
the  violence  which  has  been  ofitred  to  me. 

This  quali^cation  is  attended  with  difficulty ;  for  can  a  mere 
form  of  payment  {dicis  caufd)^  with  the  intention  of  reclaiming 
what  is  fo  paid,  be  called  a  payment  and  a  fatisfadion  of  .an  oath  ? 
Therefore  Grotius  refutes  this  fentiment,  prohare  non  pojfum  (fays  he) 
fKkl  a  quibufdam  traditum  efi  eufn  qui  prsdoni  quicquanty  pro* 
mftriti  momentanea  folutione  poffi  defungi ;  ita  ut  liceat  quod  folvit 
recuperan  ;  verba  enim  juramenii  quoad  Deum  Jin^lictffimey  et  cum 
effeihtfunt  accipienda*     D.  cap.  J3.  n.  15. 

P  -  The  Popes  have  alfo  decided,  that  apromife^'accom' 
panied  by  an  oath,  although  extorted  by  an  unjuft  vio« 
knee,  was  obtigatory  towards  God:  this  is  the  decifion  of  AUp6ander 
HI.  upon  ch.  8.  extra  de  jurejur.  Celefttn,  III.  ch.  15.  //•  /.  fays,  that 
the  Popes,  when  they  give  abfolution  for  the  violation  of  an  okth, 
do  not  intend  to  encourage  thole  who  have  taken  fuch  oaths  to 
violate  them,  but  oiily  to  (hew  an  indulgence  for  fuch  violation^ 
which  ought  to  be  treated  with  the  tendernefs  due  to  venial 
tranfgreffions,  and  not  puniflied  with  the  rigour  which  belongs 
to  mortal  fins;  Non  eis  iUcatur  ut  jurdmenta  non  ferven' f  fed  Ji  non 
M  attenderi$a  non  ob  hoc  tanquam  pro  mortali  caufa  puniendi, 
«.  -       Ptjfendotf  IV.  2.  &  thinks,  on  the  contrary,   that  a 

promife  extorted  by  violence,  though  confirmed  by  an 
oath,  is  not  .more  obUgatory  before  God  than  before  man.     His 
leafbns  are,  ill.  That  fuch  an  oath,  when  it  is  addrefled  to  the  per** 
ion  to  whom  I  promife  any  tiling,  is  only  a  folemn  and  religious 
coflfirmation  of  the  promife  made  to  that  perfon  ;  but  it  is  no 
irow  J  it  does  not  contain  a  particular  promife  made  to  God  to 
accKMi^plifli  the  promife,  nor  confequently  any  obligation  towards 
GfiA.     2d.  Even  fuppofe  the  oath  fhould  be  confidered  as  a  kind 
of  TOW  made  tQ  God  to  accompliih  the  promife,  the  vow  would 
tiot  be  obligatory  before  God :  for  upon  the  fame  principle  that 
promifes  made  to  men  are  not  obligatory,  except  inafmuch  as  tiiey 
are  accepted  by  thofe  to  whom  they  are  made,  fo  vows  made  to 
God  are  not  obligatory  before  him,  except  fo  far  as  it  may  be  fup- 
pofed  that  he  agrees  to  and  accepts  them.    Now  it  cannot  be  fup* 
pofcd  to  be  agreeable  to  God,  and  to  be  aflTented  to  by  him,  that 
an  innocent  perfon  fliould  ftrip  himfelf  of  his  property  for  the  be- 
nefit of  a  ruffian,  who  has  extorted  his'  promife  by  an  unjuft 
Tidence. 

^th  regard  to  the  refpe£l  which  is  due  to  the  facred  name  of 
God,  and  upon  which  St.  Tbomas, tounds  the  obligation  of  fulfill- 
ing what  is  promifed  with  an  oath>  it  cannot  indeed  be  difputed 

F  2  that 
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that  It  18  a  violation  of  the  refpedl  due  to  the  facred  name  of  God, 
and  a  heinous  ofienee  to  promife  with  an  oath,  even  under  the 
unpreiEon  of  force,  what  we  have  no  intention  to  perform,  and 
that  this  is  to  make  his  name  fubfervient  to  a  lie  ;  and  this  Puffen^ 
i£9jr/*  admits.  But  after  the  oath  is  taken,  whether  the  perfon  had 
at  the  time  a  real  intention  of  fulfilling  his  promife,  in  which 
cafe  there  would  be  nothing  Hnful,  or  whether  he  had  not,  in 
which  cafe  there  would  be  a  ffn  in  taking  the  oath,  the'  violation 
of  this  oath  does  not  appear  to  Puffendovf  to  be  criminal,  or  con- 
trary to  the  duties  of  religion.  Repentance,  for  having  taken  the 
oath,  without  an  intention  of  performing  it,  may  appear  to  require 
that  we  ibould  give  what  we  have  promifed  :  and  in  the  cafe  in 
which  there  was  an  intention  of  giving  it,  the  fear  of  giving  oiFence 
to  weak  minds*  might  alfo  be  an  inducement  for  the  performance 
of  the  promife ;  but  in  this  cafe,  Puffendorf  thinks  it  would  be 
better  to  apply  what  was  promifed  to  charitable  purpofes,  than  to 
give  it  to  the  perfon  who  extorted  the  promife  ta  whom  it  is  not 
due,  and  who  might  be  induced  by  our  giving  it  to  him  to  perfift 
in  his  criminality. 

J-  -        It  remains  to  fay  a  word  concerning  fraud.     There  id 

no  doubt  but  that  a  promife,  although  attefted  by  an 
oath,  which  has  been  furprized  from  me  by  the  fraud  of  the  perfon 
to  whom  I  make  it,  is  not  obligatory  in  refpe£^  of  him  \  for  hitf 
fraud  obliges  him  to  releafe  me  from  it,  as  much  as  in  the  cafe 
**  of  violence.  But  does  the  oath  oblige  me  in  the  fight  of  God  to 
fulfil  my  promife?  accordit^  to  the  fyftem  of  Puffendorf  who 
thinks  that  no  obligation  arifes  from  an  oath  extorted  by  violence : 
there  (hould  be  none  in  this  cafe.  In  adopting  the  fentiment  of 
Grotiuif  and  others,  who  think  that  the  oath  extorted  by  violence 
is  obligatory,  we  mud  not  always  conclude,  that  that  of  a  perfon 
furprized  by  the  fraud  of  the  party,  to  whom  the  promife  i»  made, 
is  fo  likewife ;  for  when  it  is  manlfefl:  that  the  oath  had  no  other 
foundation,  than  the  falfe  fuppofition  of  fom'e  h£k  without  which 
the  promife  would  not  have  been  made.  Gratius^  ibid.  n.  4.  agrees 
that  the  oath  has  no  efFed  even  before  God,  ibid,  n,  4.  The  reafoA 
of  the  difference  is,  that  a  perfon  who  makes  a  promife,  though 
under  conftraint,  promifes  abfolutely,  and  without  making  his 
promife  depend  upon  any  condition  y  whereas  the  other  in  fome 
degree  intends  that  his  promife  (hall  depend  upon  the  truth  of 
what  he  fuppofes  to  be  the  hCt,  and  which  fuppofition  is  the  foun-^ 
dation  of  it. 
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SECTION   n., 

0/ Other  Caufes  of  ObUgaiions* 

$  I-     or  ^^/^  Contriins. 

-  A  Quafi  contrafk  is  the  aft  of  a  perfon  permitted  by 
^  ^  the  law  which  obliges  him  in  favour  of  another,  without 
any  agreement  intervening  between  them  {a). 

For  inftance,  the  heir's  acceptance  of  the  fucceflion  is  a  quafi 
contraft  in  favour  of  the  legatees ;  for  it  is  a  faft  permitted  by  the 
law,  which  obliges  the  heir  to  the  payment  of  the  legacies  without 
the  intervention  of  any  agreement  between  him  and  the  legatees. 

Another  inftance  of  a  quafi  contraft  is,  when  a  perfon  pays  by 
fliiftake  what  he  does  not  owe.  The  payment  is  a  izQt  which 
obliges  the  other  party  to  reftore  what  he  has  received,  although 
there  cannot  be  faid  to  be  any  agreement  for  fuch  reftitution. 

The  undertaking  the  bufinefs  of  a  perfon  who  is  abfent,  without 
a  previous  direftion,  is  alfo  a  quafi  contraft,  which  obliges  ua  to 
render  an  account  of  it,  and  obliges  the  abfent  perfon  in  certain 
cafes  to  indemnify  us  from  the  expences. 

There  are  many  other  inftances  of  quafi  contrafts  which  we  paff 
orer  m  filence  {b). 

.  -  In  contrafts,  it  is  the  confent  of  the  contrafting  parties 
which  produces  the  obligation  ;  in  quafi  contrails  there' 
is  not  any  confent.  The  law  alone,  or  natural  equity,  produces  the 
obligation,  by  rendering  obligatory  the  fad  from  which  it  refults. 
Therefore  thefe  fafts  are  called  quafi  contrafts ;  becaufe  without 
being  contrafts,  and  being  in  their  nature  ftill  further  from  in- 
juries, they  produce  obligations  in  the  fame  manner  as  aftual 
contraQs. 

-  All  pcrfons,  even  infants,   and  perfons   deftitute   of 

reafon,  who  are  confcqucntiy  incapable  of  confent,  may 
be  obliged  by  the  quafi  contraft,  which  refults  from  the  z6t  of 
another,  and  may  alfo  oblige  others  in  their  favour  ;  for  it  is  not 
confent  which  forms  thefe  obligations }  they  are   contra£led  by 

(i)  Vuuatn  obferves*  tbtt  the  particle  ^utji  is  a  mark  of  fimilitude  and  impropriety  ;  the 
Isptopnety  it  denoted  whco  the  obligai  ion  is  faid  to  be  formed  without  agreement}  the 
fimificode,  when  it  ii  ihewn  to  proceed  from  a  lawful  z€t^  and  which  diftioguiihea  it  from 
eflbicA  or  iojortea. 

{h)  We  haYe  no  term  in  the  Englifl  hw  ftri^ly  conref ponding  with  that  of  quafi  con* 
tafia  ia  the  civil  law:  many  of  the  cafea  falling  within  the  de/ioition  of  that  term,  may 
be  naked  under  the  denomination  of  implied  contract,  but  that  denomination  ia  appli* 
caUeiather  to  the  evidence  than  to  tbe  nature  or  quality  of  the  obligation,  aa  m  judgment 
of  law  an  afinal  promife  it  deemed  to  have  taken  place,  and  the  coofeqoencea  arc  the  lamt 
VI  if  Iwhpreiiiie  had  bcea  declared  by  the  moft  espicfs  and  poiiciTi  laoguagc. 
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the  aft  of  another^  without  any  aft  on  our  part.  The  ufe  of 
reafon  16  indeed  required  in  the  perfon  whofe  a£l  forms  a  quafi 
contraft,  but  it  is  not  required  in  the  perfon  by  whom,  or  in  whofe 
favour  the  obligations  which  refult  from  it  are  contracted. 

For  inftance,  if  a  perfon  undertakes  the  bufinefs  of  an  infant,  or  a 
lunatic,  this  isa  quafi  contra£i;,  whichobliges  the  infant  or  the  lunatic 
to  account  to  the  perfon  undertaking  his  affairs,  for  what  he  has  be- 
neficially expended,  and  reciprocally  obliges  that  perfon  to  give 
an  account  of  his  tranfaftipns. 

It  is  the  fame  with  refpeft  to  women  who  are  under  the 
power  of  their  husbands;  they  may  in  tliis  way  be  obliged  towards 
Others,  or  oblige  others  towards  them,  without  being  authorized 
by  their  hufbands ;  for  the  law  which  prohibits  their  obliging  them- 
felves  or  doing  any  thing  independently  of  their  hufbands,  and 
without  their  authority,  only  annuls  what  is  dope  without  fuch 
authority,  and  not  the  obligations,  which  are  formed  without' any 
aft  on  their  part  {a)^ 


§  II.  (y  Injuries  and  Negttgencies. 

r  \t6  1        Injuries  {(ieliBa)  arc  the  third  caufe  which  producesi 
•  obligations,  and  quafi  delin^  (or  negligence)  the  fourth. 

Injury  {deliShim)  is  when  a  perfon  by  fra^d  or  malignity  caufc^ 
any  damage  or  wrong  to  another. 

(tf)  Infant  11  here  meant  in  its  popular  feafe»  and  not  in  the  technical  feofe  of  the  EngBfi 
law,  at  fynonimous  to  minor. 

{k)  The  cafcB  in  the  Er.giijb  law,  where  a  perfon  it  oblij^ed  by  the  aft  of  another,  with- 
out hit  own  aflent,  are  very  few :  wherever  fach  aflent  fbrmt  a  material  ingredient,  it  in- 
duceiall  the  confequencet,  and  ffiyft  haveal)  the  reqaifitet  of  a  concraft,  and  operatet  aa 
fuch. 

Minort  ace  in  general  only  obl'ged  by  contrafti  for  neceflariei,  and  I  am  not  aware  that 
any  perfon  fupplyingthem  with  neceflariet,  without  any  aft  on  their  part,  amcuntirtg  in  ita 
nature  Co  a  contrift,  can  induce  a  perfonal  obligation  againft  them  )  hat  the  doftiioe  of 
the  civil  law  upon  this  fubjeft  it  highly  reafonable,  and  probably  would  be  in  fome  drgree 
adopted.  For  inAance,  it  had  been  decided,  that  a  perfon  wai  liable  to  the  expencea  tncur- 
led  by  burying  hit  wjfe  in  hit  abfence.  J9nkirn  ?.  *Tucker,  i  H»  B,  90.  and  fuch  •  liability 
ought  in  juftice  not  lefs  to  attach  upon  a  minor  than  upon  an  adult,  it  being  an  aft  which 
iirouid  b  obligatory  uf'on  him  if  accompanied  by  an  aftual  contraft. 

The  c/fe  of  infants  fo  young  as  to  \t  incapable  not  only  of  legal  but  of  moral  afleiit, 
•nd  of  perfoot  wholly  deftitute  of  reafon  from  infirintty,  is  one  on  which  I  am  not  prepared 
to  offer  any  confident  opinion,  but  I  rather  thick  that  where  the  mind  is  incapable  of  aflentt 
BO  obligation  'n  the  nature  of  a  contraft  can  be  produced. 

At  to  married  women,  it  ii  perfeftly  clear,  that  they  cannot  be  fubjeft  to  any  greater ob« 
ligation  from  quafi  contr||ftt,  than  from  aftual  contraftt*  The  cafe  of  having  any  Ilea 
upon  the  property,  in  refpeft  of  which  the  obligation  may  be  occafioced,  is  very  diSemC 
from  an  obligaiioiii^ttached  to^  and compuUbry  od  tfacperfoQ*  a 
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^uafi  df/iSa^wte  hSts  by  which  a  perfon  caufes  damages  to  an- 
other, without  malignity,  but  by  fome  inexcufable  imprudence. 
P  -  Thefe  difier  from  quafi  contrads,  inafmuch  as  the  hO^ 
which  is  the  fubjed  of  a  quafi  contraft,  is  permitted 
bj  the  law,  whereas  the  fa£l  whiiih  forms  a  deli^um  or  quafi  de^ 
liBum  is  fomedung  reprehenfible. 

J.      ^  .        It  refults  from  this  definition  of  ddiBa  and  quafi  de^ 
^  li^a^  that  none  but  perfons  who  have  the  ufe  of  reafon 

are  capable  of  them  ;  for  infants  and  perfons  deftitute  of  xeafon  axe 
sot  capable  of  either  malignity  or  imprudezxce. 

Therefore  if  an  infant  or  a  madman  does  fomething  which  caufes 
an  injury,  no  obligation  refults  therefrom  againft  them,  ^e  fskGt  is 
neither  a  deli^hsm  nor  a  quafi  deli^um,  as  it  does  not  include  either 
malignity  or  imprudence. 

We  cannot  precifely  define  the  age  at  which  perfons  have  the 
«fe  of  reafon,  and  are  confeqttently  capable  of  malignity,  fome 
having  It  much  fooner  dian  others.  The  hO:  ought  to  be  eftimaN 
edby  cm:umftances ;  but  as  foon  as  a  perfon  has  the  ufe  of  reafon» 
and  we  can  perceive  reflection  and  malignity  in  the  fzGt  by  which 
he  has  caufed  an  injury  to  another,  fuch  fa£t  is  a  deliclum^  and 
the  perfon  who  commits  it,  although  he  has  not  attained  the  age 
of  puberty,  contra^s  an  obligation  to  repair  it ;  hence  arifes  tlie 
maxim  nemtnem  in  deliSIis  aias  excujat ;  imprudence  is  more  eafity 
excttfed  in  young  perfons  [a). 

-  Although  drunkennefs  caufes  a  perfon  to  lofe  hts 
reafon,  he  is  neverthelefs  liable  for  the  reparation  of 
the  injury  which  he  has  caufed  when  in  that  (late ;  for  it  is  his 
own  fault  voluntarily  to  become  ib,  and  herein  a  drunken  perfon 
diifers  from  infants  and  madmen,  to  whom  no  fault  can  be  im- 
puted. 

There  is  no  doubt  but  that  a  perfon  interdifted  for 
^  ^  prodigality,  is  obliged  to  repair  the  injury  occafioned  by 
his  mifcondu£l  or  negligence  {deliBa  or  quaft  delifia)^  although  he 

{a)  This  difliadton  19  In  many  refpc^t  fimilar  to  that  be:ween  anions  of  trefpafs  and 
afiions  on  the  cafe  in  the  Enjriifi  law. 

(l)  In  the  EngB^  law,  minoricy  ia  00  dalenee  to  anions  founded  upon  torta*  but  the 
cftfisrvationa  of  Potk-erp  at  to  infants,  aie  necefTariij  deduced  from  natural  reafon.  I'ho 
eM.  of  thofe  obfcrvations  is  not  that  malignity  or  imprudence  ia  excuftd,  but  that  it  caa- 
^otexift. 

Tbete  are  fome  ctfet  in  the  Eti^iijh  taw,  where  a  party  may  t\e&  to  treat  a  cafe  at  a 
keach  of  cootiaA  or  at  an  injury  \  but  if  the  aft  is  in  its  natore  fouaded  upon  contradt, 
andin  thft  itijptA  ao  obligatWQ  irilca  on  account  of  auoority,  the  ftatiog  it  at  an  injury 
will  not  make  any  difFeronce, 

Tbtf  was  decided  in  an  action  brought  by  •  perfon  againft  a  minor  for  riding  a  horfe  which 
U  btai  lent  in  «i  improper  ipaaiier  |  in  conrequencc  of  wliich  the  horfe  ^at  injured. 

F4  .  cannot 


7»  Of  Injuries  md  N^gleits.        |T.  L  c.  u 

cannot  incur  any  obligation  by  his  contrafts.  TTic  rcafon  of  the 
difference  is  evident ;  ttofe  with  whom  he  contrafts  muft  jmpute 
the  confequence  to  themfelves ;  the  interdiAion  being  publif 
ought  confequently  to  be  known.  But  nothing  can  be  imputed  to 
thofe  who  have  /uftained  an  injury ;  they  ought  not  to  fuffer  from 
the  interdifiion,  neither  ought  it  to  procure  an  indemnity  for  in- 
juries. This  reafon  fervcs  alfo  to  decide,  that  a  perfon  under  an 
interdi£kion  may  be  condemned  to  peciuiiary  damages,,  for  the 
injuries  which  he  commits,  contrary  to  the  dpflrine  of  the  glofe, 
ad  Lft  quis  7  cod.  unde  vs.  /  of  Bartolus,  ad.  I.  is  qui  bonis^  6.ff.  dt 
verb.  obi.  and  fome  other  authors,  who  fay,  potefl  quidemfe  obligart 
cd  posnam  corporalem,  fed  non  ad  posnam  ptcuniariamf  qui  res  fuat 
cHenare  non  poteft  :  for  the  interdiAioh  is  only  eftablifhed  to  pre* 
vent  his  contracting  imprudently,  and  not  to  give  him  impunity 
for  his  injuries. 

Every  thing  which  has  been  faid  of  perfons  under  an  interdiction 
is  applicable  to  minors  who  have  attained  the  age  of  puberty,  or 
approach  towards  it,  except  that  faults  of  imprudence,  which  arc 
called  quafi  deliSIay  are  more  eaGIy  excufed  in  thefe  perfons  thai^ 
in  thofe  interdified  for  prodigalitv. 

P  -        Not  only  is  the  perfon  who  has  committod  the  Injury^ 

*■  or  been  guilty  of  the  negligence,  obliged  to  repair  the 

damage  which  it  has  occafioned  ;  thofe  who  have  any  perfon  /un- 
der their  authority,  fuch  as  fathers,  mothers,  tutors,  precjcptors,  are 
fubjed  to  this  obligation,  in  refped  of  the  a£l:s  of  thofe  who  are 
under  them,  when  committed  in  their  prefence,  and  generally  when 
they  could  prevent  fuch  ads,  and  have  not  done  fo  ;  but  if  they 
could  not  prevent  it  then  they  are  not  liable,  nullum  crimen  pati^ 
tur  iSf  qui  non  prohibety  quum  prohibere  non  potefl y  L  109.^.  de  reg^ 
jur.\  even  when  the  aft  is  committed  in  their  fight,  and  with  their 
knowledge,  culpa  curet  qui  fcit  fed  prohibere  non  potefl.  I.  20.  jffl  d.L 

Matters  are  alfo  anfweratle  for  the  injury  occafioned  by  the 
wrongs  and  negligence  of  their  fervants  \  they  are  even  fo  when 
they  have  no  power  to  prevent  them,  provided  fuch  wrongs  or  in- 
juries are  committed  in  the  cxercife  of  the  funftions  in  which  the 
fervants  are  employed  by  their  matters,  although  in  the  matter's 
abfence.  This^  has  been  eftablifhed,  to  render  matters  careful  in^ 
the  choice  of  whom  they  employ. 

With  regard  to  th^ir  wrongs,  brnegleft  not  committed  in  tbef&* 
funftions,  the  matters  are  not  refponfible. 

P  -        Obferve,  that  thofe  who  are  liable  to  the  reparation  of 

an  injury  committed  by  another  perfon,  in  which,  they 
h^ve  not  concurred,  are  obliged  in  a  different  manner  from   the 
authors  of  the  hijury  -,  the  latter  arc  liable  to  be  imprifooed  in  de- 
fault 
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fault  of  payment  of  the  reparation  awarded,  when  the  injury  it 
of  a  nature  to  warrant  fuch  imprifonment ;  the  former  can  only  be 
compelled  to  make  fatisfaAion  by  the  feizure  of  their  cSsEts^  an4 
oot  by  the  imprilbnipent  of  their  perfons* 


5111,  Of  the  law. 

'  -       Natural  law  is   at  lead  the   mediate  caufe  of  every 

obligation  ;  for  if  contrads  and   injuries  produce  any 
obligation^  it  is  becaufe  natural  law  requires  every  perfon  to  per«<' 
fonn  his  promifes,  and  to  repair  the  injuries  which  he  has  wrong- 
fully occafioned. 

It  is  the  fame  law  which  induces  an  obligation  from  thofe  z&s^ 
which  fall  within  the  defcription  of  quafi  contrafis. 

There  are  fome  obligations  of  which  either  natural  or  pofitive 
law  is  the  immediate  and  only  caufe  ;  for  inftancCj  it  is  not  by 
?irtue  of  any  contrail  that  a  perfon  whofe  circumftances  will  ad- 
mit incurs  an  obligation  to  provide  for  his  father,  or  mother,  being 
in  a  itate  of  indigence  j  the  obligation  is  wholly  the  tSk€t  of  the 
law. 

The  obligation  which  a  woman  contrails  to  reftore  the  money 
that  (he  has  borrowed  without  the  confent  of  her  hufband,  when 
that  money  has  turned  out  to  her  benefit,  is  not  founded  upon  any 
contra^,  or  quafi  contrad  y  for  the  contrad  of  loan  which  faaV 
been  made  by  her  without  the  authority  of  her  hufband,  being  a 
nullity,  cannot  in  itfelf  produce  any  obligation,  quod  nullum  ejl^  nuU 
lum  producii  effeElun\n  Her  obligation  then  is  only  founded  upon 
the  principle  of  natural  law,  which  does  not  allow  one  perfon 
to  enrich  himfelf  at  the  expence  of  another,  netmnem  nquum  ejl  cum 
titerius  damno  locupletari^  ^»  2o6.^  de  Reg,  Jur. 

The  obligation  of  th£  owner  of  a  houfe  in  the  city  of  Orleans^ 
to  fell  his  neighbour  a  common  intereft  in  the  wall  which  feparates 
the  two  houfeS|  \^hen  the  neighbour  wifhes  to  build  againft  it,  has 
no  other  caufe  than  the  municipal  law  of  the  place^  iifhich  makes 
fttch  a  ^ifpofition  {a). 

And  many  other  examples  might  be  adduced,  where  natural  and 
Dofi^ive  law  is  the  only  capfe  of  obligation.  Thefe  obligarions  pro- 
duce an'aAion  called  condiElio  ex  lege. 

(«)  ThtoUigadoaof  ibe  owner  of  i  ho^ii  \^  L^m^  (ojoia  b  the  cxpencc  of  i|  P^tf- 
f  |D,  u  sn  iaftance  of  the  (jUBC  kind* 

SEC. 
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SECTION    m. 

§  IIL ,  Of  the  Perfons  between  whom  an  Obligation  mayfubfi/l. 

^  To  conftitute  an  obligation,  it  is  ttcceffarjr  that  there 

(hould  be  at  leaft  two  perfons,  the  perfon  who  contradla 
the  obligation,  and  the  perfon  in  whofe  favour  it  is  contradled. 
The  latter  is  called  the  debtor,  the  former  the  creditor  (/j). 

^  But  though  It  is  of  the  effencc  of  an  obligation  that 

^       there  fliould  be  two  perfons,  the  one  a  creditor,  and  the 

ether  a  debtor,  the  qbligation  is  not  deftroycd  by  the  ileath  of 

cither ;  for  tlie  perfon  is  held  to  furvivc  in  his  heirs,  who  fucceed 

to  all  his  rights  and  obligations  [b). 

^  -  Even  where  the  creditor  or  debtor  does  not  leave  any 
heir,  they  are  confidered  as  haying  furvived  diemfelves 
on  the  vacant  fucceflion  ;  for  the  vacant  fucceflion  of  a  deceafed 
perfon  rcprefcnts  him,  aflumes  the  place  of  his  perfon,  and  fucceeds 
to  all  bis  rights  and  obligations,  hstrediias  perfons  iefunBi  vicem 
fu/linet,  and  this  fi£litious  perfon,  whether  of  the  creditor  or  the 
debtor,  is  fufficient  to  fuftain  the  obligation  after  their  death. 

An  obligation  may  not  only  continue  to  fubfift  in  the  fi£litiout 
perfon  of  a  vacant  poflei&on.  There  are  even  certain  obligations 
.  which  may  be  contrafted  by,  or  in  favour  of  fuch  ii£iitiou8  perfon. 
For  inftance,  when  a  curator,  appointed  for  a  yacant  fucceifion, 
adminifters  the  tffcGts  of  fuch  fucceflion,  he  contracts  in  favour 
of  the  fiditious  perfon  of  the  vacant  pofleflion,  an  obligation  to 
render  an  account,  and  vice  ver/a,  the  vacant  fucceiEon^  contrads 
an  obligation  for  reimburfiiig  his  expences. 

Many  other  inftances  might  be  dated  of  obligations  contra£i;ed 
by  a  vacant  fucceflion ;  fuch  as  that  contracted  in  favour  of  the 
minifter  who  inters  the  deceafed  for  the  payment  of  funeral  dues  i 
vice  verja,  if  any  one  fteals  efFefts'  belonging  to  the  vacant  fuccef- 
fio;i,  or  commits  any  injury  to  it,  there  arifes  an  obligation  in  fa- 
vour of  the  fucceflion  (r). 

«  -        Corporations  and  communities  arc  a  kind  of  civil  pcr^ 

fons,  who  may  contrafl;  obligations,  and  in  whofe  favouic 
they  may  be  contra&ed. 

/ 

{a)  In  EirglanJ,  thefe  terms  are  not  commonly  applied  to  any  other  caret>  than  tboftii^ 
wl)ich  there  is  a  pecuniary  debt. 

{h)  Thecales  io  which  an  obligation  doe^  ordoct  not  ceafe  by  the  death  of  either  party, 
will  be  tcffXttd  to,  fnfi  f,  3.  /.  7, 

(c)  Though  the  EngUfi  law  doet  not  recognise  the  fi^tbni  peribn  of  a  tacint  fuc* 
ceflion,  it  haa  recourfe  to  another  fifiion  for  effediog  finiilar  paqwica,  by  making  letten  of 
vdmiiiiftrati  *n,  when  granted,  relate  to  the  time  of  the  drath»  and  by  confideriog  the 
adm'miiltator  u  UTefted  with  that  chancer  at  •  time  when  he  was  not  fi  la  point  of 

It 
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^  .  It  is  clear  that  madmen^  idiotSi  and  infants,  are  not 
capable  of  contra£]bing  obligationsy  which  refult  from 
injuries  or  neglefls,  nor  contrafling  by  themfelves  thofe  oUiga^y 
tions  which  refult  from  contra£ts,  fince  they  att  incapable  of  con-* 
fent,  without  which  there  can  be  neither  agreement,  nor  injury,  nor 
negligence.  But  they  are  capable  of  contra6ling  all  thofe  obliga- 
tions which  may  be  contracted,  without  the  immediate  z€t  of 
the  perfon  obliged.  For  inftancci  if  any  perfon  beneficially  undeis 
takes  the  cpndud  of  their  afiairs,  they  contra£t  an  obligation  to 
reimburfe  him  his  expences,  as  has  been  already  {hewn,9y.  115. 
They  alfo  contrafl  ail  the  obligations  which  their  truftees  contra^ 
for  them,  and  in  their  names,  if.  74.  ,' 

According  to  the  Raman  law  no  obligation  could  be  contra£led 
between  a  father  and  a  child  who  was  under  his  dominion,  except 
tx  certis  caufis^  puta^  ex  caufa  caflren/is  peculiL  The  reafon  was,  tha^ 
the  child  fo  under  dominion  could  not  hare  any  thing  of  his  own, 
and  whatever  he  acquired,  he  acquired  to  his  father.  The  pa- 
ternal authority  not  having  that  tStGt  in  the  law  of  Francel 
There  is  nothing  to  prevent  a  father  from  contracting  obligations 
in  favour  of  his  childrenj  or  children  from  contradling  them  in  for. 
r6ur  of  their  father  (a)- 

SECTIONIV. 

» 

Of  what  may  be  the  Objed  and  Matter  ofObligations. 

P         -        There  cannot  be   an   obligation   without   fometbing 

being  due,  which  is  the  objeCt  and  matter  of  it* 

* 

J  I.     General  Statement  of  what  may  be  the  ObjeB  of  Obligations. 

r  -        The  obje£t  of  an  obligation  may  be  either  a  thing 

{res\  in  the  proper  and  confined  fignification*  of  the 
word  ;  which  tlie  debtor  obliges  himfelf  to  give,  or  an  a£t  (failum) 
which  the  debtor  obliges  himfelf  to  do  or  not  to  do.  Thi« 
refttlts  from  the  definition  which  has  been  given  of  the  term  $b^ 
ligation* 

Not  only  things  thcmfelves  {res)  may  be  the  oh]t€t  of  an 
obligation,  the  mere  ufe  or  poiTeilion  of  a  thing  may  be  fo  likewife. 
For  inftance,  when  a  perfon  hires  any  thing,  it  is  the  ufe  of  the 
thing,  rather  than  the  thing  itfelf,  which  is  the  objed  of  the 
obligation. 

(«)  The  parental  power  |a  England  it  much  more  circumferibed  tban  even  in  Franct, 
ParfScular  contn£fct  by  children  m  favour  of  their  father  are  difallowed  in  couru  of  equity^ 
for  the  prevenuon  of  undue  iaflueoce  j  but  there  u  noihiog  to  impede  the  general  power 
to  conuid* 

When 
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When  a  perfon  engages  to  give  me  any  thing  by  way  of  pledge^ 
the  obje£l  of  the  obligation  is  the  pofleifion  of  the  dungy  rather  than 
the  thing  itfelf. 


$  n*     What  things  may  be  the  Obje8  of  an  Obligation^ 

P  -       AH  things  which  are  in  commerce  may  be  the  objcA 

of  obligations. 

Not  only  a  certain  and  determinate  fubjef);,  as  a  particular  horfc, 
but  alfo  fomething  indeterminate,  may  be  the  objed  of  an  obliga^* 
tion.  It  is  neceflary  however  that  it  fiiould  in  its  indeterminationi 
a  certain  moral  conGderation,  oportet  genus  quod  debetur  habeat  certatn 
finitionem^  as  a  promife  of  a  horfe,  a  cow,  a  hat  in  general  \  but  if 
the  indetermination  is  fuch  as  to  reduce  the  thing  to  almofl 
nothing,  there  will  be  no  obligation,  for  want  of  fomething  to  form 
the  obje£):  and  matl^r  of  it,  becaufe,  morally  fpeaking,  almoft  nothing 
is  regarded  as  nothing.  For  inftance,  money,  com,  wine,  without 
the  quantity  being  determined,  or  determinable,  cannot  be  the  obje£l 
of  an  obligation,  becaufe  it  may  be  reduced  to  ajmoft  nothing,  as 
a  farthing,  a  grain  of  com,  a  drop  of  wine.  For  this  realbn,  the 
94*  l^ff*  ^  verb.  obi.  decides  that  a  ftipulation  triticum  dare  oportere\ 
does  not  produce  any  obligation,  becaufe  it  is  impoffible  to  kno\^ 
what  quantity  the  contrading  parties  had  in  view  [a). 

It  is  not  however  neceflary  that  the  quantity  which  forms  the 
obje£l  of  the  obligation,  fliould  be  adually  determined  when  the 
obligation  is  contra£led,  provided  it  be  determinable.  For  ln« 
ftance,  if  a  perfon  obliges  himfelf  to  indemnify  me  from  the 
damages  which  I  may  fufier  on  fuch  an  occafion,  the  obligation 
is  valid, although  the  fum  of  money  to  which  they  amount  may 
not  yet  be  determined,  becaufe  it  is  determinable  by  the  eftimatioa 
which  is  to  be  made.  So  if  a  perfon  obliges  himfelf  to  fupply  me 
with  com,  for  the  ufe  of  my  family  for  a  year,  the  obligation  is 
valid,  although  the  quantity  is  not  determined,  becaufe  it  is  de- 
terminable by  an  eftimation  of  how  much  Is  neceflary  for  that 
purpofe. 

Things  which  are  not  yet  in  exiftence,  but  which  are  expeded 
to  exift  hereafter,  may  be  the  obje£);  of  an  oblijgation.  The 
obligation  muft  however  depend  upon  the  condition  of  their  future 
exiftence. 

As  if  I  (hould  oblige  myfelf  to  deliver  to  a  wine  merchant  all 

(«)  Triticum  dare  oportere  ftlpuUtui  eft  aliqnie  \  fafti  qmeftio  eft  non  jona.  Igieur 
II  4e  all  quo  tritico  cogiraTerit,  id  eft  certi  gcneria,  cert^  quantitatta  i  id  habel^jtur  pr« 
cxptvflb  }  alioquin  fi  eum  deftinaregcnui  et  modom  ? cUec,  non  ftclt :  nihil  ftipuUtatxidctnr  | 
isitur  ne  unum  quidem  laodiunu 
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the  wine  "diat  I  (hall  grow  the  enfuing  year,  the  obligation  i8  valid^ 
although  the  wine  does  not  exift. 

But  if  my  vines  are  frozeh,  fo  that  no  wine  can  be  got  from  them, 
the  obligation  fails  for  want  of  an  objeft^  and  is  as  if  it  had  neyer 
been  contraded. 

The  rulej  that  things  to  arife  in  future  may  be  the  obje£l  of  an 
oUigationj  was  fubje£l  to  an  exception  in  the  Roman  law  as  to 
future  fucceflions.  Thefe  laws  profcribed  as  indeceiit,  and  con« 
trary  to  general  propriety,  {bonnete  puUique,)  all  agreements  with 
refpe£^  to  future  fuccelEons,  whether  a  perfon  contraded  and 
difpofed  of  his  own  future  fucceilion  in  favour  of  another  peribn 
to  whom  he  promifed  to  leave  it,  even  when  the  agreement  was 
made  by  a  contra^  of  marriage,  /.  15.  cod.  de  paB  {a),  or  thofe  by 
which  the  parties  contraded  upon  the  future  fuccefEon  of  a  third 
perfon,  .which  they  or  one  of  them  expe&ed  to  receive,  Lfin.  cod. 
it  paB  {h).  at  lead  unlefs  fuch  third  perfon  intervened  and  gave 
Us  confent  to  the  agreement,  d.  L  ad.f. 

hi  the  law  of  France^  the  favour  of  marriage  contra£is  admits  of 
agreements  refpe£ling  future  fucceflions.  A  perfon  by  his  mar* 
riage  contract  may  engage  to  leave  his  wife  his  future  fucceiEon 
in  the  whole  or  in  part,  or  to  leave  it  to  the  children  of  the  mar- 
riage. They  may  alfo  by  marriage  contrads,  make  fuch  agree^ 
ments  for  the  intereft  of  the  two  contraAing  families  concerning 
future  fucccflions,  from  a  third  perfon  as  they^  think  proper: 
With  the  exception  of  contraAs  of  marriage,  agreements  concern- 

(«)  Padum  quod  dofili  infirumeoto  comprehenfuiD  efty  at,  f  paur  tnta  fmngerthtr^  t9 
^^ftrtkmt  ^^qtut  huMat^cumfratre  heret  p4tr  s  fi>i  tfft:  neque  ullam  obi'gatiooeoi 
coacrafaerr,  ocqne  libcrtatem  tertamrnti  faciendi  mul.erit  pat  i  potuit  auferre. 

{h)  De  quaeftione  caii  a  CxCirienfi  adroca  ione  intcrrogati  fumua :  Duabua  Tel  pluribut 
pcrftmit  fpea  alien ae  hereditatia  r'uerat  ex  co^natione  forte  ad  coa  devolvendae;  pa^aqoe 
inter  eoi  ioiu  fant  pro  adveoctira  hercditate,  quibus  (^cialiter  declarabjrtir,^  We  mortmit 
ftrit  &  kertikat  ad  en  perTtnerit^  t*rtat  moJoi  in  eadem  hereditate  ohfttva'i.  ^thjl  fotu 
ad  faafdam  ex  Ma  kertditath  cemmoiiiim  fftveH-rit,  etrtai  p»&ion€t  eV'H.re  Et  dubitdbitar^ 
fi  bajufmodi  paQa  farvari  oporteret.  Faclebat  autem  eit  quaefiionrm  quia  adhuc  fupertlin 
fodecajus  faerediute  rp<  rabatur,  hujurmodi  paftio  pioceffi; ;  tt  quia  non  funtiKcoa- 
iiedai  quafi  omnimodo  hereditite  adeos  perventura,  fed  fubduaba*  loaditii^nibufi  cnmpofiti 
futttjl  dU  mertMUtfuerit  ^  fi  md  kereditetum  ntocentur  hi  quo  bumfmodi  faffiencmfecerunt^ 
Scd  aodit  omnea  bajufaivdi  p  £tionet  odiofae  efle  videntur,  Sc  plense  rini  *  mi  8c  ptriculoft 
ncatu»|  Qa4K  enim,  quodam  vivente  &  ignorante  de  lebua  ejm  quitfam  paeilcentet, 
CMfeaiant?  Secandum  veterea  iraque  regubs^  fancirrut,  emnmdo  kmjujm  d'l  f  oH ^y  ^t$^ 
emtrg  beHU  mares  i>ota/itmt  rrfetU^  &  nibil  ex  hii  pa^ionibut  obfervari  nifi  ipfe  force, 
de  cajoi  bcrediratc  padum  eft^  Tuluocatem  fuam  eia  accommodaverit,  &  in  ea  ufquc  ad 
(XbcoMiin  Tire  (uie  fp«:ium  perfev-raverit  ^  tttncetenim  fuUata  aceibiiflnK  f»x,  licebic 
ciiiUo  feicnte  &  jobeote*  hujufmodi  p  dionct  fervare  s  Quod  etiam  antcrioribtts  [legibaa 
l(]  coo4Ht«tionibua  noa  eft  incognitum,  licet  nobia  citfius  eft  intrpdu^^um  Jubenma 
cttBin,  oeque  dooa  ioi  cs  talium  reraoi  neqoe  hypothecu  peaitua  efTe  admittendaa,  nequa 
aliaiD  qaemqaam  conuadom ;  cum  in  aiieoit  rebua  contra  domioi  voJuiitatcm'aliquid  htt\p 
Ttl  |uifei  6£Ui  lempofum  noftforum  non  patiatur. 
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iag  Aitiite  fucceffions  arc  vejc^d  by  the  French  law  m  the  feme 
manner  as  by  the  Roman. 

We  muft  not  confouod  with  a  future  fucceffion  the  (ubftitution 
tftjidii'^omnuffion  {a)  of  the  goods  of  a  deceafed  perfon^  who  has  left 
them  me,  with  the  charge  of  reftoring  them  to  another  perfbn  after 
my  dea£h*  This  fubftitiuion  or  fidxy-cpmrniffim  is  not  a  future 
fucceffion  ;  it  oiakes  no  part  in  my  future  fucceffion.  It  is  a  mere 
debt  from  me»  payable  after  my  death,  to  thofe  entitled  under  the 
fubftitution,  and  who  may  treat  refpeAing  it  in  my  life-time, 
cither  with  me  or  amongft  them&lves.  L  i.  9i6.  cod.  d^PoB.  (^) 
L  W.caJUdi  Tranf,  {c) 

The  rule,  that  future  things  may  be  the  objed  of  an  obligation 
«  fubjeft  to  another  exception  by  the  laws  of  police,  fuch  as  thoic 
wh!ch  prohibit  dealers  from  buying  com,  or  hay,  before  the 
Iisffveft  (^},  wool  before  the  flieering,  &c.  and  declare  the  coaira£^i 

voidk 

P  .       Even  things  which  do  not  belong  to  the  debtor  but  to 

^  another  perfon  may  be  the  objed  of  an  obligation,  as  he 
ia  tibereby  obliged  to  purchafe  or  otherwife  procure  them  in  order 
to  fulfil  his  engagement  \  and  if  the  real  owner  will  not  part 
with  them,  the  debtor  camiot  infift  that  he  is  difcharged  from  his 
olriigatioii  under  the  pretext  that  no  man  caii  be  obliged  to  perform 
«n  impoffibility«  For  this  excoie  is  only  valid  in^  cafe  of  an  ab« 
Icdute  impoffibility  ^  but  where  the  thing  is  poffible  ia  itfelf,  the 

'{s)  Thefe»  fii  far  n  rebtet  to  the  prefent  fobjed,  are  equlvaleot  to  remainders  and  coa- 
dfifeal  liBitttiom  ia  tbe  EtigUfl>  \vtu 

1)mEmgRp^  ooufti  of  equity  vety  much  difcounife  bogaiji&refpcding  tipedanciei; 
bat  the  principle  upon  w^h  tbey  proceed  baa  do  relatioa  to  that  of  the  lUman  law  le* 
fpt^iAS  fatvie  facce^Sooiy  but  ia»  e^  Mr.  Fmhltmfme  obferves,  to  reflrain  the  anticipatioa 
flif  espedaacieit  wluck  m«ft  from  ita  very  naiure  fiiroidi  to  deligaing  men  an  opporto&ity 
So  pmAiiia  apoa  the  iaexptrience  or  paffiena  of  a  difllpated  man.  B.  i»  c*  %.  /.  ii. 
lAoft  of  the  cafea.  reported  upon  the  fabjed  iclate  to  veiled  rever&onary  intereftf,  and  are 
a  kind  of  ^aitial  adoption  of  the  objcdioa  of  inequality  of  termt.  I  apprehend  that,  ac 
a  general  nile»  contrada  refpeftiog  eapeAanciea  are  not  Toid.  Certainly  thofe  which  ase 
•atered  into  with  refped  to  marriage  are  not  foy  being  of  frcqueat  occnitcnce,  and  no  objeo* 
tion  having  ever  been  made  to  them. 

{h)  Cooditionii  iocertom  inter  fratiet  noa  iniquia  rationibus  conv^ntione  fioitum  eft. 
Cum  igitur  verbia  AdeicommiiTi  petitum  a  patre  tuo  profiuris,  ut,  C  vita  fine  liberis  deci- 
deret  bereditatem,  Licinio  FrAfitooi  reftitueret  $  paAum  eo  tempore  de  featante  [licinio] 
Fronlont  daodo  cum  liberoa  PhtliDus  non  fuftulerit  interpoficumy  non*  idchrco  poteft 
tniqattm  videri ;  quod,  fada  (ficut  placuit)  divifione  dhua  futtm«  te  filio  ejaa  fuperftitr, 
fun^u^  eflet. 

{<)  Com  proponasy  fili^s  leftameat^  ferlptoa  heredea  rogatos  dCtf  at  qui  prianoa  rebas 
humanisesimeretury  alteri  portionem  hereditatis  reftitoeret  j  quoniam  precariam  fubftita- 
tionem  fratrom  confenfu  remiflam  adferia,  fidcicommiffi  pcrficutio  cejflat 

{d)  Such  contraQs  are  alfo  illegal  ^y  the  law  of  Ertgiaad.  How  far  that  law  la  foandtd 
apon  the  priociplea  of  |ecuiae  policy  ia  a  q«fftioa»  which  It  naald  he  foreign  to  the  paeleac 
(urpofeco  iU^Ct* 

obligation 
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oUigation  fubfiftsy  aotwxthftanding  it  b  beycmd  the  means  of  the 
petfon  oUi^d  to  accompUfii  it^  and  he  is  anfwerable  for  the 
daiBs^es  occafioned  by^  the  non-performance  of  his  engagenoent^ 
The  tfaifig  being  poflU)le  in  its  nature,  is  fufficient  to  induce  the 
Of ditor  to  rely  upon  the  performance  of  the  promife.  The  fault  • 
is  imputable  to  the  debtor,  for  not  having  duly  examined  whether 
it  was  in  his  power  to  accompliih  what  he  promifed  or  not. 
.  -        But  though  I  may  be  obliged  to  give  you  what  belongs 

ta  a  third  perfon^  I  cannot  contrad  an  obligation  to  give 
yoa  what  belongs  to  you  already,  /•  i.  $  10.^  obL  et  aS^,{a)  u;ilers 
|oiir  right  to  it  is  imperfe£l,  for  then  I  may  contract  an  obligation 
to  render  it  perfeA. 

.  .        It  is  evident  that  things  not  fubjeft  to  commerce  can« 

not  be  the  objed  of  aa  obligation,  as  a  church,  the  par- 
liament houfe,  a  bifboprick. 

Neither  can  an  obligation  be  €ontra£ked  for  giving  any  right  to 
a  perfiEMi  incapable  of  enjoying  it,  as  an  eafement  in  my  land 
to  a  perlbn  who  is  not  the  owner  of  the  land  adjoining.  But  ic 
b  not  neceflary  that  the  peribn  who  engages  fhould  be  capable 
of  having  and  pofi^fling  the  thing  promifed,  provided  the  perfon 
to  whom  the  engagement  is  made  is  capable  of  receiving  it,  /.  8i* 
f.de  rerh.OhL{h) 

TheediS  of  1734,  having  rendeted  perfons  in  mortmain  iifca- 
paUe  of  acquiring  immoveable  property,  no  obligation  can  be  co&- 
tradedfot  giving  them  fuch. 

A  fiJeable  office  may  be  due  to  a  woman ;  for  though  (he  is  in- 
capable of  holding  it,  ihe  is  not  incapable  of  having  the  revenue 
derived  from  it  {it  droit  de  finance  dt  r office).     And  it   is  that  re* 
venue,  rather  than  the  office,  which  is  in  commerce,  and  which  is 
'  the  obje61  of  the  obligation. 


^  III.     What  Aas  tnay  be  the  Objea  of  Obligations 

.     ^  ^       For  an  aft  to  be  the  obje£l  of  an  obligation,  it  is 
neceiTary  that  it  fliould  bepoflible,  for  impoffibilium  nulla 
Mgatio  efl\  l.  Ss.jf.  de  Reg.  Jur.  * 

But  it  is  fufficient  that  the  fad  to  which  a  perfon  obliges  him- 
£df  in  my  favour  be  poflible  in  itfeif,  though  it  may  not  be  fo  with 

(tf)  Ncc  aHous  iotttitf t  eft  flipalacio  fiquit  retfn  foan»  ignonnt  fuam  cflTe  flipaUtit 


(£)  Myltum  iRtlKefti  Strom  ego  ilipulM  Mm  cttjus  coBosMciuai  Wter«  w^u  poiTum, 
li  9fik  pcoopctH;  fi  ftipalrr  itm  cuj^  coianiArcium- 1104  b#lieo»  inut^iem  eflp  ftipuia- 
plKet*  ^  quit  promitut,  cujui  aon  cammercill;n  babec}  ipfi  aocere,  non  mi  hi. 

r«ifpe<Sl 
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refpe£l  to  him,  becaufe  unlefs  I  am  aware  of  that  impoflibility  I 
have  a  right  to  rely  upon  the  performancei  of  it,  and  he  is  efi^o^ 
tuaily  obliged  to  me  in  id  quanti  mea  intereft  non  decipi.  He  muft 
blame  himfelf  for  not  having  meafured  the  extent  of  his  capacity, 
and  for  having  raflily  engaged  to  do  an  a£l  to  which  he  was  not 
equal. 

r  T^T  1       ^^  ^^  contrary  to  law  or  good  manners  is  regarded 
as  impofiible,  and  cannot  be  the  objeft  of  an  obligation. 

For  an  zGt  to  be  the  obje£l  of  an  obligation  it  muft  be  fome« 
thxng  determinate,  therefore  the  2d  law,^.  ^  ^.  {a)  de  eo  quod  cert9 
bcOf  decides,  that  if  a  perfon  promifes  another  to  build  a  houfe,  with-^ 
out  faying  where,  he  does  not  contra£l  any  obligation  (i). 
P  ^  .  L2iftly>  the  party  in  whofe  favour  the  obligation  is  con- 
tra£ied  ought  to  have  an  appreciable  intereft  in  the  a£t 
being  done. 

The  reafon  is  evident;  an  obligation  being  a  legal  tie,  there 
cannot  be  any  obligation  if  the  perfon  promifing  may  violate  his 
promift  with  impunity  ;  amd  it  is  evident  that  he  may  do  fo  when 
the  other  party  has  no  appreciable  intereft  in  the  performance  of 
non*performance  of  it,  for  there  cannot  arife  any  damages  to  him 
for  the  non-performance,  damages  being  nothing  but  the  eftima- 
tion  of  the  intereft  which  the  creditor  has  in  the  performance  of 
the  obligation. 

P  -       But  though  ah  a£l  in  \duch  the  perfon  to  whom  the 

promUe  is  made,  has  no  intereft,  cannot  be  the  obje£l  of 
tn  obligation,  it  may  be  the  condition  of  one.  If  you  promife  me 
that  you  will  come  to  Orleans  to  ftudy  the  law  for  a  year,  the  pro- 
mife would  be  void,  and  no.obligation  would  refult  froAi  it,  becaufe 
this  fa£l,  in  which  I  have  no  intereft,  cannot  be  the  obje£t  of  as 
obligation  to  me. 

But  if  I  agreed  to  give  you  a  hundred  pounds  in  cafe  you  did  foy 
the  agreement  would  be  valid  }  for  although  I  had  no  intereft  in 
the  a£t,  it  might  be  made  the  condition  of  my  obligation. 

(a)  Si  qui  fi  infulam  Btrlfiifuletiir  8c  locom  Bon  adjiciati  non  Tilet  ftipulatio. 

(^)  Bttt  I  coQceiTC  that  this  general  obligation  may  acquire  certainty,  from  the  relatitv 
fituatioa  of  the  contracting  parties •  That  point  ts  however  rather  referable  to  the  princi* 
pie  of  cooftru6tion,  than  to  an  exception  to  the  general  propofitioa  in  the  text,  which  fup- 
pofes  the  intention  to  be  wholly  indtterminifie* 

In  Alien  w.  Harding^  %  Ej  •  «.  aS,  17.    The    defendant  being   curate  of   Newt^ftfep 

had  covenanted  to  build  a  houfe  on  the  glebe  landi  which  he  afterwards   refufing  to  dd^ 

the  plaintiff  brought  a  bill  for  a  fpecific  performance.     The  defendant  infilled  00  the  on- 

certainty  of  the  agreement,  it  fpecifytog  neither  the  time  when  the  houfe  waa  toht  built^ 

nor  what  fort  of  a  houfe  it  ihoold  be  i  but  the  Lord  Chancellor  obierred,  that  the  coftnaot 

was  for  the  benefit  of  the  church,  and  therefore  if  it  could  be  fpecifically  performed,  it 

ought,  and  decreed  a  con? coicnt  houfii  to  be  bailti  dite^iDg  cerub  perliai  to  regulate  tile 

» 

Upoa 
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Upon  this  principle  it  was  ruled^  that  a  promife  by  a  nephew  to 
hiJ  uncle  to  defift  from  play^  under  the  penalty  of  three  hundred 
liTies,  was  valid,  and  induced  an  obligation  to  pay  the  money  in 
cafe  he  failed  in  his  protnife. 

-  -  '  But  though  it  is  elTential  to  a  civil  obligation,  that 
the  perfon  with  whom  it  is  contrafted  fhould,  for  the 
Teafons  above-mentioned,  have  ^n  intereft  capable  of  appreciation 
in  the  aft  to  be  done,  it  is  otherwife  with  refpeft  to  a  natural 
obligaHort.  to  conftitute  that,  it  is  fufficient  that  there  fliould  be 
an  iritereft  arifing  from  a  juft  afie£lion. 

The  perfon  who  makes  the  promife,  and  afterwards  violates  his 
engagement,  having  it  in  his  *power  to  accomplifli  it,  is  morally  re- 
prehenfible,  although  he  may  not  be  accountable  to  any  human 
tribunal  {a). 


[m)  In  Eiiilawdf  ootbing  U  more  common  chaa  for  a  peifon  to  efiter  into  6o?eoants  with 
lAotber,  who  hat* BO  perfonal  ioterefty  and  it  only  a  truftee  ehhrr  for  other  individuals  or 
for  fene  pablTc  purpoiTey  and  the  perfon  to  whom  furh  co? eoant  is  mtde  it  entitled  to  tht 
fafnesAiona,  u  if  he  had  an  immediate  intereft.  But  thia  it  oMy  a  mode  ard  form  of 
cQ^agOBeBK }  die  fubflance  of  the  obligation  ia  contradcd  in  favour  of  ibofe  who  are 
italty  iotereftedy  and  the  principle  referred  to  by  Potkier^  \%  applicable  to  the  inherent 
fabflanceof  tbe  obligationty  and  not  to  technical  fbrmsy  deduced  from  the  municipal  coa- 
ftifotiom  of  particular  coantriea. 

Upon  the  general  principle,  it  h  obfenred  by  Mr.  Ptmdl^  referring  to  the  authority  of 
tbe  Tur  B«okf  %%  H.  7,  to.  that  if  the  fobjeft  of  a  contrad  or  agteement  be  felf>evi- 
doi'ly  ttfclefi,  as  lending  to  no  pnrpoie  when  put  in  execution,  this  will  rendrr  the  contrafb 
or  a|Termeeot  void  }  tfrd  the  motive  to  coofider  it  fo  will  be  (lill  ftrongctf  if  it  be  of 
fiicha  nature  asy  if  not  performed,  it  brin;:a  no  lofs  or  piejudtce  cothe  party  (tipulating  it, 
Qd  if  fulfilled  will  create  trouble  of  damage  to  the  performer.  I  am  not  awate  bow* 
cm  of  its  having  ever  been  adually  decided,  that  an  engagement  by  deed,  or  upon  a  legal 
coofidcratioB,  would  produce  no  adion  on  the  ground  of  there  being  no  appreciable  intereft: 
fer  tbe  mere  gratification  of  an  innocent  whim  may  be  an  adequate  inducement  for  one 
pcriiMi  to  make  it  worth  the  while  of  another  to  enter  in^o  fuch  an  engagement.  That 
dnoagei  in  fuch  a  cafe  would  be  only  nominal,  is  a  confideration  which  iff<Gti  the  pru* 
Jeacc,  rather  than  the  foundation  of  an  a^ion*  There  are  many  cafes  in  which  nominal 
dunages  are  given  for  tbe  non-peiTormance  of  a  duty,  although  from  fdch  non- performance 
M  detriment  has  adually  enfoed. 

Bat  feme  of  tbe  judges  of  the  court  of  Common  Pleas  in  a  very  recent  cafe,  (decided 
opQQ  a  diifercBC  point)  intimated  an  rptnion  that  a  covenant  of  daily  occurrence,  vix.  r 
covenant  between  partners  to  appoint  arbitrators  to  dec«de  upon  any  dlfpute  that  might 
•rife  between  them,  was  not  obligatory  ;  as  it  would  be  difficult  to  dired  a  jury  upon 
what  rule  to  proceed,  in  alT^fting  damages  on  an  adion  founded  thereon  }  for  n^n  conftat 
Mthe  ptamuffwoold  have  fucceedcd  in  the  arbicra:ioa.  ^atttrfally,  Croou,  %  BoJ,  iji. 
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CHAPTER    SECOND. 
ARTICLE    I. 
Of  the  Effea  rf  Obligations  on  the  Fart  of  the  Debtor. 

{  I.     Ofthe  Obligation  to  give, 

J-  -.        A  perfon^  who  is  obliged  to  give  any  thing  toanothcr^ 

is  bound  to  give  it  to  the  creditor^  or  fome  one  autho* 
rized  on  his  behalf^  at  a  fuitable  time  and  place.  See  Part  III. 
Ch.  I.  where  we  fliall  treat  of  the  discharge  or  payment  of  obli- 
gations. 

P  .        When  the  object  of  the  obligation  is  a  fpecific  thing,, 

the  obligation  has  the  further  tfhfk  of  obliging  the 
debtor  to  ufe  a  proper  degree  of  diligence  in  the  prefervation 
of  it  until  it  is  delivered  ;  and  if  it  is  deftroyed  or  injured  for  want 
of  fuch  diligence,  he  is  anfwerable  in  damages.  We  (hall  treat  of 
thefe  damages  infra,  Art.  III. 

The  degree  of  diligence  which  the  debtor  is  bound  to  apply 
is  different,  according  to  the  different  nature  of  the  engagements 
upon^^hich  the  obligation  depends.  The  5th  law,  F.  commodate  [a) 
fupplies  the  following  rule.  When  the  contra£t  folely  regards 
the  utility  of  the  pcrfon  to  whom  the  property  is  to  be  given,  or 
reftored,  the  debtor  is  not  bound  beyond  the  application  of 
fidelity  in  preferving  it,  and  confequently  is  only  anfwerable  for 
that  negle£l  which  borders  upon  fraud,  tenctur  duntaxat  de  lati 
tulpi  et  dolo  proptinid. 

For  inftance,  a  depoGtary  is  anfwerable  for  nothing  more 
than  fidelity  in  keeping  the  article  entrufted  ta  his  care  \  for  the 
taking  the  depofit  is  merely  for  the  benefit  of  the  perfon  by  whom- 
tf  was  made,  and  to  whom  the  depofitary  is  obliged  to  redore 
it.  If  the  contra£l  is  for  the  common  benefit  of  both  the  pardes, 
the  debtor  is  bound  to  ufe  that  ordinary  diligence  which  perfons 
of  prudence  apply  to  their  own  affairs,  and  is  therefore  anfwer- 
able for  flight  negledt.  For  inftance,  the  feller  is  anfwerable  for 
this  negleft  with  refpefl  to  the  article  fold ;  and  which  he  is  obliged 
to  deliver :  the  creditor  is  anfwerable  for  his  negle^  in  the  cuftody 

(tf)  In  coBtraAibus  interdum  dolum  (bluiOy  intsrdttni  &  culpam  pneftamoi;  dolum,  m 
depodto  ;  nam  qaia  nulla  utUitas  ejus  verfatur  «pud  quern  deponiiuTy  merico  dolus  praefta- 
(ur  foluft,  niii  forte  &  merces  accefiit ;  tunc  enim  (uc  ett&  coaftkutum)  etiam  culpa  exhibe- 
tur  t  tut  (i  hoc  ab  initio  convenit,  ut  6c  culpam  &  periculumy  pneftct  ii,  penei  qoem  deponi* 
tur.  Sed  ubi  utriufque  uulitat  vertitur,  ut  inempto  [ut]  in  Jocato  [uc]  ia  dott  [«t]  io 
pi^oore  [ut]  in  fodtcaU^  ft  dolus  ft  culpa  ptcftatur. 

of 
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9f  a  pledge^  which  he  is  under  the  obligation  to  reftore  \  tjecaufe 
tbe  contra£l8  of  fale  and  pledging  are  for  the  benefit  of  both  the 
parties.  Where  it  is  folely  for  the  benefit  of  the  debtor,  fuch 
as  a  gratuitous  loan  of  goods  to  be  ufed,  and  fpecifically  reftored> 
be  is  obliged  to  apply  more  than  ordinary  diligence,  and  is  con-^ 
Icquently  anfwerable  for  the  flighted  negle£b. 

But  this  rule  is  fubjed  to  feveral  exceptions,  as  will  be  fhewa 
m  the  eflays,  where  the  different  kinds  of  contracts  are  immediately 
finder  confidetation  (a)» 

The  debtor  of  fpecific  things,  {d^un  corps  certain)  is  never  an* 
fwerable  for  accidents,  and  cafes  of  inevitable  neceffity,  [casjortuiu 
d  lafirce  majeurey  vis  Jivind)  until  he  is  guilty  of  improper  delay  ; 
or  (according  to  the  law  of  France,  is  en  demeure  de  payer y)  at  leaft 
nnlefs  he  I^s  fubjedied  himfelf  to  the  lofs  arifing  therefrom  by 
pardcttlar  agreement ;  o^  unlefs  the  accident  is  occafibned  by 
ibme  preceding  fault  of  his  own.  For  inftance,  if  I  lend  you  my 
borfe  to  go  to  fome  particular  place,  and  you  are  attacked  by  rob-. 
bcrs,  who  take  away  or  kill  the  horfe  )  although  this  violence  is  an 
accident  for  which  a  debtor  is  not  ordinarily  liable,  neverthelefs^ 
if  inftead  of  taking  the  fafe  and  ufual  road,  you  go  by  fome  crofs 
way  known  to  be  infefted  by  robbers,  and  are  there  attacked,  you 
will  be  anfwerable  for  the  accident,  becaufe  it  is  occaConed  by  youf 
imprudence* 

P  ^       It  is  alfo  an  ttkGt  of  the  obligation  to  give,  on  the 

part  of  the  debtor,  that  when  he  is  guilty  of  any  im- 
proper delay,  (is  en  demeure)  in  fatisfying  his  obligation,  he  is 
anfwerable  for  the  damages  of  the  creditor  arifing  from  fuch  de« 
by ;  and  confequently  ought  to  indemnify  the  creditor  for  every 
thii^  which  he  could  have  had^  if  the  thing  was  delivered  when 
demanded. 

In  confequence  of  this  principle,  if  the  thing  due  is  deterioratedf 
or  even  totally  deftroyed,  after  fuch  delays  by  any  inevitable  ac« 
cident,  the  debtor  is  anfwerable  for  the  lofs,  unlefs  the  thing  would 
have  equally  periflied  in  the  hands  of  the  creditor. 

Upon  the  fame  principle,  the  debtor  is  anfwerable,  not  only  for 

(tf)  Tbe  traoflitor  has  long  fince  prepared  cffayi  apon  all  theTe  different  fpecies  of  con« 
tt>6f,  nfiog  the  affiftince  of  PotJ^,  but  proceeding  upon  a  much  more  limited  fcalei  in 
tbe  hopes  of  hereafter  offering  them  to  tbe  ProfelBoD.  He  bas  reuined  the  pafTage  which 
ttfert  to  the  Tarioui  freatifes  of  his  aatbor.  The  degree  of  diligence  which  is  to  be  applied 
la  icfpeA  to  thediffeient  clafl*es  of  cootradks,  is  the  fubje/Cl  of  Sir  ITot.  Jcnei'%  adnirsble 
tflay  oo  the  Law  of  Bailments,  which  confifts  in  an  amplification  of  the  masim  in  tht 
text,  aad  an  hiftorieal  View  of  the  application  of  it  in  the  various  fyftems  of  jurifprudence. 
To  the  lecoaunendatioB  of  that  moft  celebrated  performance,  the  EBg/iJb  reader  may  prin<* 
dpally  afcribe  an  acqoaintaoce  with  the  writings  of  Potkitr,  ^ 

Vmmmtj  in  his  Codiinentary  on  the  title  of  the  Inftitutes,  fvibui  modis  contraitttif 
dligaiiOf  Of  detommtdMO  cut,  has  like  wife  a  Very  yaluablc  difcvflloii  of  th^  fame  fubjedt. 

G2  the 
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the  fruits  which  have  been  a£lually  received,  but  alfo  for  fuch  29 
.  might  have  been  received  by  the   creditor,  if  a  delivery  had  been 

made  in  proper  time. 

J.  -,        Obferve,  that  by  the  law  of  Franc f,  a  debtor  is  otily 

confidered  as  chargeable  with  delay  (placed  en  demeure) 

of  giving  the  thing  due  from  him,  after  a  judicial  interpellatioa 

regularly  made,  and  from  the  time  of  fuch  interpellation. 

This  decifion  takes  place,  although  the  thing  be  due  to  minors, 

or  the  church ;  the  principles  of  the  Reman  law  refpeAing  de- 

tnurrage,  which  was  contraded  re  ipfa  in  favour  of  thefe  claimants, 

hot  being  followed  («•)• 

Fronr  this  decifion  an  exception  muft  be  made  in  the  cafe  of 

perfons  acquiring  pofTeffion'  wrongfully,  {les  voleurs)  who  are  held 

to  be  en  demeure^  as  to  fatisfying  the  obligation  which  they  have 
contracted  of  reftoring  the  thing  taken,   from  the  inftant  of  their 

taking    it,  without    any    judicial  interpellatioa    being    requiiite. 

Zr.  •  dejin  cond.furtiv.  (3). 

The  debtor  ceafes  to  be  en  demeure^  by  making  a  regular  ofier, 
which  places  the  creditor  en  demeure^  {c)  as  to  the  receipt  of  the 
thing  wliich  is  to  be  given. 

*.  -       The  obligation  of  giving  a  thing  fometimes  eictends 

to  the  fruits  thereof,  if  it  procures  any ;  and  to  intereft 
when  the  debt  is  of  a  fum  of  money :  ordinarily  the  debtor  is  onljr 
anfwerable  for  the  fruits  which  have  been,  or  might  have  been 
got  after  a  judicial  interpellation  ;  and  in  like  manner  intereft  runs 
from  that  time*  Although  fometimes  fruits  and  intereft  are  due 
before  the  debtor  is  en  denteure^  as  in  contra£is  for  the  fale  of  a 
produ£live  article.  This  depends  upon  the  diflerent  nature  of 
the  contra£^s,  and  other  caufes  producing  the  obligations,  as  is. 
(hewn  in  treating  of  the  different  contracts,  and  quafi  con<^ 
lra£ls  (^). 

$  II.     Of  the  Obligation  to  do,  or  not  to  do  any  AR. 

-      ^  -        The  effeft  of  the  obligation,  which  a  perfon  contra£Is» 
to  do  any  aft,  is,  that  he  ought  to  do  what  he  has  en- 

(«)  lo  England  we  have  &o  piccceding.  analcgous  to  this  judicial  interpellation.  I  coa- 
ceivothata  Dpgled  todel'iTcr  ata  pro^^er  time,  or  upon  demand,  it  in  geoerat  attended  witk 
the  fame  cffedf»  ai  in  Framt  are  confequent  upon  fucb  proceeding. 

(S)  Licet  fufi  parattts  fuerit  excipere  condidionemi  ttper  me  Aeterir,dum  in  rebm  ha* 
manit  rea  fuerac,  coadicrre  earn,  poi!ea  autem  perempta  eft  j  tamen  durare  condi€lionem 
veterct  volucrunt :  quiavidetur  qui  primo  invito  domino  rem  contr-^aveflt,  femper  In  ref* 
dtuenda  ea  quam.necdebtiitauferre,  moram  facere. 

(c)  This  airo  it  a  judicial  proceedingi  which  it  referred  to  aore  at  ksgth.  Part*  iii.  c,  i« 
^rt.  VIII, 

(i/)  Set  oott  to  N     I4i« 

gaged 
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{aged,  and  that  if  he  docs  not,  after  having  been  placed  en  demeurty 

be  ought  to  be  condemned  in  damages  to  the  perfon  in  -whofe 

favour  he '  is  obliged  ;  that  is  to  fay,  in  id  quanti  creditoris  inter/it 

faSum  Jidjfe  id  ^uod  prwnjfum  efly  which  ought  to  be  eftimated  at 

a  ium  of  money  by^  experts  agreed  upon  between  the  parties. 

Ordinarily,  the  debtor  is  not  placed  en  demeure^  except  by  a  judi* 

cial  demand,  inftituted  by  the  creditor  againft  him  }  that  he  may 

he  compelled  to  the  peifomumce  of  his  promife,  or  in  default  there- 

«fmay  be  condemned  in  damages. 
The  judge  4ipon  this  demand  prefcribes  a  certain  time^  within 

vhich  the  debtor  (ball  be  bound  to  do  what  he  has  promifed,  and 

in  default  of  his  doing  fo,  he  condemns  him  in  damages  and  ex- 

j)ences. 

If  the  debtor  fatisfies  his  obligation  within  the  time  prefcribed^ 

he  avoids  the  damages,  and  is  only  anfwerable  for  the  expences^ 

unlefs  the  judge  awards  ibme  damages  for  the  retardation. 

J      ^  .       Sometimes  the  debtor  is  anfwerable  for  the  damages 

•of  the  creditor,  on  account  of  not  performing  what  he 
was  obliged  to  do  ;  although  there  was  ro  judicial  demand.  This 
IS  the  cafe  when  what  the  debtor  is  obliged  to  do  can  only  be 
^one  with  any  benefit,  within  a  certain  time  which  he  has  fufiered 
to  elapfe*  For  inftance,  if  I  employ  an  attorney  to  oppofe  on  my 
behalf  a  decree  for  fale,  under  an  execution,  of  an  eftate  hypothe- 
cated to  me,  and  ^he  fuffers  the  decree  to  pafs  without  making  any 
oppofition,  he  is  anfwerable  to  me  in  damages,  although  I  have 
not  inftituted  any  demand  againft  him,  to  oblige  him  to  do  what 
be  has  undertaken.  The  limited  time,  within  which  he  ought 
tq  have  known  that  the  c^pofition  fliould  have  been  made,  is  a 
fufBcient  interpellation  {a). 
f.    ^  -        The  efieA  of  an  obligation  which  a  perfon  contrafls 

of  not  doing  any  zGt  is,-  that  if  he  does  fucb  a£lj  he  is 
liable  for  the  damages  refulting  from  the  prejudice  which  he  has 
thereby  caufcd  to  the  perfon  to  whom  he  was  under  an  obligation 
not  to  do  it.  When  a  perfon,  who  was  obliged  to  do  any  a£l,  is 
prevented  by  accident  or  force  {quelque  xasfortuit  et  force  majeure) 
firom  doing  it ;  and  in  like  manner  when  a  perfon  has  been  forci- 
bly conftraincd  to  do  fome  zGt  which  he  was  obliged  not  to  do, 
there  is  no  ground  for  fubjediing  him  to  damages,  for  nemopraf" 
tat  cafus  fortuitoi. 

(tf)  What  wras  obfentd  io  the  preceding  fejlioo,  of  the  law  ^t  RngUnd  having  nothing 
asalogovf  to  the  judicial  interpellation  there  mentioord,  it  equally  applicable  here.  Fxccpt 
Dndcr  particular  circmnftances,  the  liabUit  j  to  damages  attaches  without  any  demand,  after 
a  proper  time  bu  elapiied.  That  time  may  be  cither  limited ,  or  colleAed  from  inference. 
Where  there  it  bo  limiutiofi  of  time,  and  no  delay  ia  iDplied  from  the  nature  of  the  fubjcd, 
tbe  obligUMB  atticbcB  jflUBcdiatdy. 

G  3  Obferve, 
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Obferve,  that  I  ought  in  this  cafe  to  apprize  you  of  the  circum"^ 
ftance  which  prevents  my  doing  what  I  had  engaged^  in  order- 
that  you  may  take  the  necefTary  meafures  for  haying  it  done  by 
another :  otherwife^  I  do  not  avoid  the  liability  to  damages,  unlefa 
the  fame  force  prevents  my  apprizing  you  of  the  impedimenU 

L.  27.  §  2.  {a).     ' 


ARTICLE    11. 

Of  the  EffeEl  of  Obligations,  nvith  refpeS  to  q  Creditor. 

P  -       The  effedis  of  an  obligation  with  refpeS  to  a  creditor 

are,  ift.  The  right  which  it  gives  him  of  proceeding 
againft  the  debtor  in  the  courfe  of  juftice  for  the  payment  of  what 
is  contained  in  the  obligation. 

ad.  Where  the  obligation  is  of  a  liquidated  fum,  it  gives  the 
creditor  a  right  of  oppofing  it  to  his  debtor  by  way  of  compenfa- 
tion  or  fet-ofF,  fo  far  as  it  goes,  againft  any  money  arifing  fron^ 
him  to  his  debtor.  We  (hall  treat  of  this  right  of  compenfation^ 
i/j/r/i,   Part  III.  c.  4. 

3d.  The  obligation  ferves  the  creditor  as  a  foundation  for  other- 
obligations,  which  perfons  may  contrad  with  him  as  fureties,  on 
behalf  of  the  party  contracting,  as  principal.  We  fliall  fpeak  bt 
thcfe  fureties,  Part  II.  c.  6. 

4th.  It  may  ferve  as  the  fubjcft  of  a  novation,  (or  fubftituted 
contraft)  where  any  fuch  intervenes  \  as  tp  novations,  vide  trfray 
Part  III.  c,  2. 

We  are  to  treat  at  prefent  only  of  the  firft  and  principal  eflFeQ 
of  an  obligation ;  which  is  the  right  it  gives  to  the  creditor  of 
proceeding  in  a  courfe  of  juftice  for  the  payment  of  what  is  due 
to  him.  We  muft  in  this  refpeft  diftinguifh  between  the  cafe 
of  an  obligation,  for  giving  any  thing,  and  that  of  doing  or  not 
doing  any  a£l. 

{  I.     Of  the  Cafe  where  the  Obligation  conffls  in  giving  any  things 

-  _       The  right  which  this  obligation  gives  the  creditor  of 

proceeding  to  obtain   the  payment  of  the  thing,  which 

the  debtor  is  obliged  to  give  him,  is  not  a  right  in  the  thing  itfelfj 

(«)  Qui  mandatum  fufcepic,  6  poted  id  eiplere,  deferere  promiflam  officium  non 
debet,  alioqu:ii|  qu«nci  miodatorii  inteifit,  d«mnabitur  j  fi  Tero  intelligit  explere  fe  M 
officium  ooo^oflV,  idipfuni,  cum  primum  potent,  debet  mandatori  nuociare,  ut  is,  fi 
velit,  alterius  opera  utatur,  quod  fi,  cum  poffit  nunciaie,  ceflaverit,  ^uaati  mandatorit 
interfit,  tenebitor ;  &  ali^ua  ex  cauii  non  potaic  nunciire,  ftcunis  erit. 

JUS 
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jus  inrt,  it  is  ixlj  a  right  stgainft  the  perfon  of  the  debtor  for  the 
purpofe  of  compelling  him  to  give  it.  Jus  ad  tern*  OUigmtumum 
Jvifiantia  non  in  to  eoa/j/iii  ut  aSfued  carpus  no/hrumf  auifervUutem 
mfiramfMciai  ;  fed^  ut  alium  nMs  adfiringat  ad  dandum  vel  fadendutiu 
L*  3'jf-  ^  ^^g'  ^  oSf.  The  thing  which  the  debtor  b  obliged 
to  giye,  continues  then  to  belong  to  himj  and  the  creditor  cannot  be- 
come proprietor  of  it»  except  by  the  delivery,  real  or  fiditious,  which 
is  made  to  him  by  the  debtor  in  performance  of  his  obligation. 

And  till  this  delivery  is  made,  the  creditor  has  nothing  more  than 
a  right  of  demanding  the  thing,  and  he  has  only  that  right  againft 
the  perfon  of  the  debtor  who  has  contradied  the  obligation,  or 
againft  his  heirs  and  univerfal  fncceflbrs ;  beeaufe  the  heir  fucceedt 
to  all  the  rights  {p^fsetpajifs)  of  the  deceafed,  and  confequent* 
]y  to  his  obligations ;  and  beeaufe  the  univerfal  fucceflbr  of  the 
debtor,  fucceeding  to  his  property,  fucceeds  alfo  to  his  debts,  which 
are  a  charge  thereon. 

^  ^  Hence  it  follows,  that  if  my  debtor,  after  contrafling 
an  obligation  to  give  a  thing  to  me,  transfers  it  upon 
a  particular  title  to  a  third  perfon,  whether  by  fale  or  donation,, 
I  cannot  demand  it  from  the  party  who  has  fo  acquired  it,  but 
only  from  my  debtor,  who  for  want  of  the  power  of  giving  it  to 
me,  not  having  it  himfelf,  will  be  condemned  to  the  payment  of 
my  damages  refulting  from  the  non-performance  of  his  obligation* 
Thereafon  is,  as  the  obligation  does  not,  according  to  our  principle, 
fire  the  creditor  any  right  in  the-  thing  which  is  due  to  him, 
I  have  not  any  right  in  the  thing  which  was  due  to  me,  that  I 
can  purfue  againft  the  perfon  in  whofe  hands  it  may  be  found  \ 
die  right  which  the  obligation  gives,  being  only  a  right  that  the 
creditor  has  againft  die  debtor  and  his  univerfal  fucceilbrs,  I 
cannot  have  any  a£^ion  againft  the  third  perfon  who  has  acquired 
the  thing  in  queftion ;  for,  his  acquifition  being  upon  a  particular 
mle,  he  does  not  fucceed  to  the  obligation  in  my  favour.  Z.  15. 
ad,  de  ret  vindm  [a). 

For  the  fame  reafon,  if  my  debtor  has  given  by  will  the  thing  which 
he  was  obliged  to  give  to  me,  and  dies,  he  will  by  his  death  have 
transferred  the  property  therein  to  the  legatee,  according  to  the 
nile  of  law,  that  dominium  ret  legate Jtatim  a  morte  tefiatoris  tranfit 

(«)  Qooci^i  doobas  in  fultdum  prcdium  jure  diftrahitur,  roaDifefti  Jurii  cfty  ettis,  cni 
friori  tndiram  eftf  in  detineodo  dominioefle  pociorem.  Si  igiior  mtecedeote  tempore  Ce 
pefleSoiKOi  emilS:,  ac  prctiuoi  exfolviflc  spud  praefidem  proTinciar  probaverit  ;  obtentu  non 
tovum  inftniineiitoniin  expelli  te  [a]  poflelfione  noa  patietur.  Eritfaoein  irbitrio  tuo 
fRtiiuDti|OQd  dediftiy  cum  ufurii  reciperey  ica  Camenut  percepcorum  froAuum  ac  furoptuum 
ratio  habeatdr ;  com,  &  fi  ei  caufa  donatiooia  ucrique  domioioai  rd  ^ndicctit  \  cum 
«tt  prioii  pe&ffio  Ibli  tiaditi  eft,  haberi  podorcni'Canfeiiiat* 

G  4  m  tejla^ 
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a  ie/latore  in  legatarium ;  fori  having  according  to  oiir  principles 
continued  the  proprietor,  he  was  enabled  to  transfer  the  property : 
it  ought  then  to  be  delivered  to  the  legatee,  and  I  (hall  in  this  cafe 
only  have  an  a£lion  for  damages  againft,  the  heirs  of  my  debtor. 
L.  32.^-  locat.  {a) 

-  .        Obferve  however,  that  if  the  debtor  was  not  folvent 

at  the  time  of  his  transferring  to  another  the  thing 
which  he  was  obliged  to  give  to  me,  I  may  proceed  againft  the 
perfon  who  hasYo  acquired  it,  to  procure  a  refciffion  of  the  aliena- 
tion that  has  been  made  to  him  in  fraud  of  my  claim,  provided 
he  was  privy  to  the  fraud,  in  cafe  his  acquifition  was  upon  an 
onerous  title  :  if  it  was  upon  a  gratuitous  title,  his  privity  would 
not  be  neceffary.     Tit.ff.  de  its  qua  in  fraud,  cred^  {b), 

[This  isfollonved  by  a  pajfage  relating  only  to  the  peculiar  laws  of 
France y  which  it  is  not  thought  material  to  in/ert,']  , 

-  -        Although  a  perfonal  obligation  docs  not  in  itfelf  give 

the  creditor  in  whofe  favour  it  is  contrafted  any  right 
in  the  thing  which  is  the  objedl  of  it  ;  neverthclefs,  there  are  cer- 
tain obligations  to  the  execution  of  which  the  thing  which  is  the 
obje£k  of  it  is  fpecifically  liable  ;  and  this  liability  gives  the 
creditor  a  right  in  the  thing,  which  enables  him  to  enforce 
tlie  execution  of  the  obligation  againft  third  perfons.  Such 
IS  the  obligation  which  refults  from  the  claufe  in  a  contrafl 
of  fale,  by  which  the  buyer  engages  to  let  the  feller  re-purchafc 
an  eft  ate  upon  re-imburfing  him  the  price,  and  all  expences.  The 
eftate,  which  is  the  gbjedl  of  this  obligation  of  the  purchafe,  is 
liable  to  the  execution  of  tliis  obligation,  and  the  feller  may  en- 
force the  performance  of  it  againft  a  third  perfon ;  but  it  is  not 
the  obligation  which  prqduces  tliis  right  \  the  obligation  is  not  in 
itfelf  capable  of  giving  a  right,  except  againft  the  perfon  who  con- 

* 

(ii^  Qui  fundum  colendum  m  flures  atinot  locaverat,  deceflit,  &  eum  fundum  legavic^ 
Caflius  negavit  pofie  cogi  colonum  ot  eum  fundum  coleret,  quia  nihti  bercdls  interefiei : 
Quod  fi  colonus  vetlet  colere.  &  abeo  cui  iegatus  eflet  fundus,  probiber.tur  cum  herede 
a^ionem  colonum  hiberc,  Be  hoc  detrimencum  id  heredem  pertincre  ;  Ijcuti  fi  ^uis  rem 
quam  vendidlifcty  necdum  tradidiirec,  alii  legaflet,  heres  ejus  emptor!  8t  legatario  eflet. 
obligatus. 

(b)  it  IS  a  general  priocipk  of  the  Er.glijb  courts  of  equityi  that  what  is  agreed  to  be  done 
6>r  a  valqable  confider^tion,  is  to  becci.(ide:cd  as  done}  and 'therefore  any  fpecific  pro- 
perty is  for  mofl  pra^ical  purpofes  rffeflually  transferred  from  the  lime  of  an  agreement 
Ibr  that  purpofe,  without  waiting  for  the  formal  completion  of  the  ad  of  transfer.  There* 
fore  any  perfon  acquiring  wiih  notice,  or  without  a  valuable  confideraiioni  property  which 
is  agreed  to  be  transferred  to  another,  acquires  it  fobje£l  to  the  obligation  rcfulilng  from 
the  agreement,  without  any  regard  to  (he  queftion  of  folvency  in  the  contra^ing  party. 
Where  the  property  is  tiansferred  upon  a  valuable  confideraiion  to  a))erroQ  not  having 
notice  of  the  agreement,  the  right  acquired  by  fuch  transfer  muft  ptevaU,  io  Confequeacs 
of  another  rule  \  that  wheie  equity  it  equal,  the  law  muft  prevaih 

7  traftg 
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tnds  it ;  the  right  refults  from  the  feller  beti^  conCdered  as  re- 
taining a  claim  upon  in  the  eftate  to  anfwer  the  obligation  contra£ked 
bj  the  purchafer  in  refped  to  it. 

\HereJidlonv  cerUnn  paffages  concerning  the  legal  proceedtngSy  nvbere^ 
by  the  performance  of  the  obligation  is  to  be  enforced ^  which  it  is  mi 
thought  material  to  infertJ} 


$  11.     Of  the  Cafe  in  which  the  Obligation  confifls  in  doing  or  net 

doing  any  oQ* 

> 

r  ,       When  a  perfon  is  obliged  to  do  any  aft,  this  obliga- 

tion does  not  give  the  creditor  a  right  of  compelling 
the  debtor  fpecifically  to  perform  the  aft  which  he  is  obliged  to 
doy  but  only  a  right  to  have  him  condemned  in  damages  for  not 
performing  his  obligation. 

To  this  obligation  of  damages,  all  obligations  of  doing  any  aft 
may  be  refolved,  for  nemo  pofejl  pracife  cogi  adfaHum  (a). 
P  J.  -  When  a  perfon  is  obliged  not  to  do  any  aft,  the  right 
which  this  obligation  gives  the  creditor,  is  that  of  pro- 
ceeding againft  the  debtor,  in  cafe  of  his  contravening  the  obliga- 
tion to  recover  the  damages>  arifing  from  fuch  contravention. 

If  what  he  was  obliged  not  to  do,  and  has  done  contrary  to  his 
obligation,  is  fomething  which  may  be  deftroyed,  the  creditor 
may  alfo  proceed  againft  his  debtor  for  the  deftruftion  thereof. 
For  inftance,  if  my  neighbour  engages  with  me  not  to  (hut  up  his 
avenue,  but  to  leave  me  a  free  pafTage  through  it,  and  in  prejudice 
of  this  obligation  builds  a  wall,  or  digs  a  trench,  I  may  obtain  a 


(«)  The  real  meaning  of  this  isi  that  it  ii  impo/Tible  in  the  nature  of  thingi  fog  one 
man  fpecifically  to  dired  or  conftrajn  the  adions  of  another )  but  by  putting  a  reftraint 
opon  hisp-rfon  or  property^  he  may  be  induced  to  do  the  a^  which  is  the  objeA  of  his 
ofiliption,  rather  than  fubmlt  to  the  continuance  of  fuch  reftraint*  The  do^rlne  of 
Pothier,  derived  from  his  own  law,  if,  that  the  only  mode  of  enf^^rcing  the  performance  of 
obligations  to  do  an  ad|  is  by  fubje£king  tbe  party  to  tht  damagei  arifing  from  its  not 
being  done.  The  Erglijb  courts  of  equity,  in  exexcifing  their  jurifdiAion  of  compelling 
the  performance  of  a£ls  agreed  to  be  done,  proceed  by  the  irepr'ironmenc  of  th;  *prrfon  in 
cafe  of  refiifal,  which  is  not  a  contradidion  of  the  maxim  of  the  Roman  law  above  citrd, 
^utao  application  of  it ;  fuch  imprifonmeot  not  being  any  more  a  fpecific  performance  than 
9  compenfation  in  danuges.  It  i«  alwa/s  in  the  option  of  the  creditor  (except  in  fome 
cafes  of  technical  impediments),  to  proceed,  not  for  the  fp«cific  performance,  but  fur  a, 
compcoCition  in  damages ;  but  the  converfe  doet  not  hold  good}  and  where  pecuniary 
damages  are,  in  the  nainre  of  tbe  thing,  a  full  and  adequate  compenfation,  the  courts  will 
aotin  general  eoteruio  a  fuit  for  the  compelling  a  fpecific  performance*  See  Treatifc  of 
fqqity,^.  i.  c,  i-/-  5-  €,  y  f  I.  and  Mrt  FonhlgnfutU  Notei.    See  alio,  EMnitw  ▼• 

fentence 
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fentcncc  that  he  fliall  take  down  the  wall,  or  fill  up  the  trench, 
and  that  in  default  of  his  doing  fo  within  a  certain  time>  I  may 
be  allowed  to  do  it  at  his  expence  (^). 


ARTICLE    III. 

Of  the   Damages   and  Interefi  ari/ing  from   the  Non^performanee  of 
ObligatiofiSf  or  the  Delay  in  performing  them, 

P  -.        Damages  and   interefts  are  the  lofs  which  a  perfon 

has  fuftained,  or  the  gain  which  he  has  mifled }  this  is  the 
definition  of  the  law,  I3*j^«  Rat.  Rem^  hab.  quantum  mea  intetfuit\ 
id  ejl  quantum  mihi  abefl^  quantumqui  iucrari  potui.  Therefore 
when  it  is  faid  that  the  debtor  is  liable  for  the  damages  and  in-r 
terefts  {b)  refulting  from  the  non-performance  of  the  obligation, 
it  is  to  be  underftood  that  he  ought  to  indemnify  the  creditor  from 
the  lofs  which  the  non-performance  of  the  obligation  has  occa- 
fioned  to  him,  and  for  the  gain  of  which  it  has  deprived  him. 

The 

(«)  I  conceive  that  i  court  of  e^ttity  would  compel  the  party  to  replace  the  fobjed  at 
if  the  adi  had  not  been  done,  m  contraveniioo  to  the  agreement,  but  would  not  add  the 
altTnative  of  allowing  the  covenantee  to  do  it  at  the  eipencc  of  the  covenantor.  In  the 
ofc  of  Martm  and  hit  wife  v.  Natkitif  %  P.  Wms.  2669  it  appeared  that  the  plalnCifis, 
who  were  inGrm,  were  much  difturbed  by  ringing  the  church  bell  at  five  o'clock  io  the 
morning,  agreed  with  the  parilbioneri  to  ere^  a  new  cupola,  clock  and  bell,  the 
pariAioners  agreeing  on  the  other  hand,  that  the  five  o*clock  bell  fliould  not  be  rung  daring 
the  livei  of  the  plaiotifft,  or  the  life  of  the  furvi?or  of  them.  After  the  agreement  had  beca 
performed  on  the  part  o^  the  plaintiffi,  a  new  order  of  veftry  was  made  for  riogiog  the 
beJI,and  the  Court  of  Chancery  decreed  an  injundion  to  reftrain  it. 

{b)  In  \^t  French  wriien  we  alwaya  find  thefe  terms  combined.    I  have  retained  tbeoa 
in  the  prefcnt  article,  but  in   the  other  parte    of  the  Treatife  have  only  ufcd  the  word 
Damages.     According  to  the  Engljb  law  the  eftimation  ot  damages  is  peculiarly  the  pro- 
vince of  the  Jury,  but  is  fo  far  fubjefl  to  the  controul  of  the  courts,  chat  in  cafe  of  es^- 
cefs  they  may  grant  a  new  trial,  referring  the  Tubjedl  (o  the  confideration  of  another  jurf. 
This  difcretion  ia  exercifed  in  a  greater  or  lefs  degree,  according  to  the  nature  of  the  dif- 
ferent caufea  of  complaint.     In  cafes  particularly  afie^ing  the  perfonal  feelings,   the  con* 
dufion  of  the  jury  is   very   feldom  interfered   with;     In  cafes   of  injuries  to  property,  a 
confiderjible  latitude  is  allowed,  and  the  damages  often  exceed  the  real  meaft^re  of  the 
injury,  if  there  appears  to  be  any  a£t  of  wanton  infult  ;  but  where  the  verdi^  indicates 
»n  intemperance  of  mind  on  the  partof  the  jury,  their  deciHon  is  not  unfreqaently  fubjed- 
ed  to  revlfion.    The  term  vindi^ive  Jamaget  hac  been  often  applied  to  the  cafes  of  •  conir 
penfation  more  than  commenfurate  to  the  reai  injury,  but  this  term  has  been  lately  dif- 
countenanced. 

With  tt(ft€t  to  damages  proceeding  merely  on  the  n^n-per/ormance  of  agreemealiy 
the  Courts  have  been  much  more  a^ive  in  their  intetfercoce ;  and  there  are  fever«l  cafe9 
in  which  they  have  decided  upon  the  principle  by  which  the  meafure  of  damages  ought  to 
beeftimated.  In  FUrean  v.  iTiombUI,  %  BL  1078,  the  feller  of  a  houfe  by  aoAioo  coal4 
not  make  a  title,  and  the  jury  g«ve  the  buyer,  befides  hit  depofit,  a  compeniation  in  damagea 
for  the  I06  of  his  bargain,  which  wai  diCillowcd^  and  a  new.  trial  was  granted.    In  Sbipktrd 
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The  debtor  however  is  not  to  be  fubjefted  to  indem- 
*•  ^ '  nify  the  creditor  indifciiminately  for  all  the  lofs  which 
may  have  been  occaGoned  by  the  non-pperformance  of  the  obliga- 
tion, and  ftill  lefs  is  he  anfwerable  for  all  the  gain  which  the  cre- 
ditor might  have  acquired,  if  the  obligation  had  been  fatisfied. 
A  diftinftion  muft  be  made  in  this  refpeft,  between  diflfcrent  cafes, 
and  difiercnt  kinds  of  damages  and  interefts,  and  a  certain  degtee 
of  moderation  ought  alfo  to  be  applied,  in  eftimating  thofe  for  which 
the  debtor  is  liable. 

When  the  debtor  cannot  be  charged  with   any  fraud,  and  is 
merely  in  fault  for  not  performing  his  obligation,  either  becaufe 
he  has  incautioufly  engaged  to  perform  fomething  which  it  was 
not  in  his  power  to  accomplifh,  or  becaufe  he  has  afterwards  im* 
prudently  difabled  himfelf  from  performing  his  engagements ;  the 
4ebt6r  is  only  liable  for  the  damages  and  intereft  which  might 
have  been  contemplated  at  the  time  of  the  contra£t ;  for  to  fuch 
alotie  the  debtor  can  be  confidered  as  having  intended  to  fubmit. 
-    ^    -       In  general  the  parties  are  deemed   to  have  contem-* 
plated  only  the  damages  and  intereft  which  the  creditor 
plight  fufier  from  the  non-performance  of  the  obligatipn,  in  re- 
fpe£l  to  the  particular  thing  which  is  the  objeA  of  it,  and  not  fuch 
as  may  have  been  incidentally  occafioned  thereby  in  refpe£t  to  his 
other  afiairs :  the  debtor  is   therefore  not   anfwerable  for  thefe, 
but  only  for  fuch  as  areTufiered  with  refpedi  to  tiie  thing  which  is 
the  objcft  of  the  obligation,  damni  et  tnterejfe  ipfam  rem  nm  habitatnm 
For  inftance,  fuppofe  I  fell  a  perfon  a  horfe  which  I  am  obliged 
to  deliver  in  a  certain  time,  and  I  cannot  deliver  it  accordingly : ' 
if  in  the  mean  time  horfes  have  increafed  in  price,  whatever  the 
purchafer   is  obliged  to  pay  more  than  he  would  have  given  for 
mine,  in  order  to  procure  another  of  the  like  quality,  is  a  damage 
for  which  I  am  obliged  to  indemnify  him,  becaufe  it  is  a  damage 
fropter  rem  ipfam  non  habitam,  and  which  only  relates  to  the  thing 
that  was  the  objeft  of  the  contraft,  and  which  I  might  have  fore- 
fecn ;  the  price  of  horfes  like  that  of  all  other  things  being  fubjeft 
to  variation.     But  if  this  purchafer  was  a  canon,  who  for  want  of 
having  the  horfe  that  I  had  engaged  to  deliver  to  him,  and  not 
having  been  enabled  to  get  another,  was  prevented  from  arriving 
at  the  place  of  his  benefice  in  time  to  be  entitled  to  his  revenue} 


▼.  Jtknfnif  %  £«/f.  211.  the  Court  decided  that  the  proper  damages  upon  ao  agreement  for 
Che  transfer  of  flock  vu  the  bigheft  price  which  it  had  been  at  fioce  the  time 
when  the  agiecmcac  ought  to  have  heco  performed.  In  reviewing  the  dil^indiooi  of 
JPoritir,  he  iectts  to  allow,  ia  many  cafes,  a  higher  fcale  of  compeaiation  than  would  be 
ptobaU;  admitted  by  ibe  Enilijb  courts. 

I  (hould 
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I  fhould  not  be  liable  for  the  lofs  which  he  fuftained  thereby,  al- 
though it  was  occafioned  by  the  non*perfonnance  of  my  obliga- 
tion \  for  this  is  a  damage  which  is  foreign  to  the  obligation^  which 
was  not  contemplated'  at  the  time  of  the  contract,  and  to  which 
it  cannot  be  fuppofed  that  I  had  any  intention  to  fubmit.  So 
if  I  had  made  a  leafe  for  eighteen  years  of  a  houfe,  which  I  fairly 
fuppofed  to  belong  to  me,  and  after  eight  or  ten  years  my  te- 
nant is  evifted  by  a  fyperior  title,  I  (hould  be  anfwerable  for  his 
damages  and  intereft  arifing  from  the  expence  which  he  would 
be  put  ta  in  removal  ;  and  alfo  from  his  being  obliged,  ,in  con- 
fequence  of  a  general  advance  of  rents,  to  take  another  houfe  at 
a  higher  rent  for  the  remaihder  of  the  term  \  for  thefe  damages 
and  interefts  have  an  immediate  relation  to  the  enjoyment  of  the 
houfe,  which  is  the  obje£l  of  my  obligation,  and  are  fufiered  by 
the  ttmxiti  propter  i^am  rem  mn  habitam. 

But  if  the  tenant  has  eftabiifhed  a  bufinefs  in  the  houfe  which 
I  let  to  him,  and  his  removal  occafions  a  lofs  of  cuftom,  and  an 
injury  in  his  bufinefs,  I  fliall  not  be  anfwerable  for  this  damage, 
which  is  foreign  in  its  nature,  and  was  not  forefeen  at  the  time  of 
the  contrad. 

Still  lefs  (hall  I  be  liable  for  the  damage  occafioned  by  any  valu- 
able furniture  of  the  tenant  being  broken  in  the  removal  *,  for  this 
is  caufed  by  the  unfkilfulnefs  of  the  perfons  whom  he  employs,  and 
not  by  the  evi&ion,  which  is  only  the  occafion  of  it. 
r  ^  -y  Sometimes  tlie  debtor  is  liable  for  the  damages  and 
interefts  of  the  creditor,  although  extrinfic  \  which  is  .the 
cafe  wheil  it  appears  that  they  were  contemplated  in  the  contra£i9 
and  that  the  debtor  fubmitted  to  them  either  exprefsly  or  tacitly» 
In  cafe  of  the  non-performance  of  his  obligation.  For  inftance, 
I  fell  my  horfe  to  a  canon,  and  there  is  an  exprefs  claufe  in  the 
agreement,  by  which  I  am  obliged  to  deliver  it  him,  fo  that  he  may 
arrive  at  the  place  of  his  benefice  in  time  to  be  entitled  to  his  re- 
venues. '  If  in  this  cafe  I  make  default,  in  difcharging  my  obli- 
gation, though  without  any  fraud,  and  the  canon  could  not  either 
get  another  horfe  or  any  other  conveyance,  I  (hall  be  anfwqrable 
even  for  the  extrinfic  damages  arifing  from  the  lofs  of  his  revenues  ; 
for  by  the  claufe  of  the  agreement  the  rifle  of  this  damage  was 
forefeen  and  exprefled,  and  I  am  deemed  to  have  taken  it  upon 
myfclf. 

So  if  I  have  let  my  houfe  to  a  perfon  in  his  quality  as  a 
tradefman,  or  for  the  purpofe  of  being  ufed  as  an  inn,  and  the 
tenant  is  evicted  ;  the  damages  and  interefts^  for  which  I  am 
anfwerable  to  him,  will  pot  be  confined  to  the  expence  of  removal, 
and  the  advance  of  rents,  as  in  the  former  inftance.  The  loft  of 

cuftom, 
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cuftom,  if  he  cannot  meet  with  any  other  fuitable  houfe  in  the 
neighbourhood, ought  alfo  in  fome  degree  to  be  taken  in  the  account;, 
for  having  let  mj  houfe  for  the  purpofe  of  a  {hop,  or  an  inn, 
this  kind  of  damage  b  one  whereof  the  rifk  is  forefeen,  and  to 
which  I  am  confidered  as  having  tacitly  fubmitted. 
P  ^  .  The  following  is  another  inftance  of  this  diftin£iion  :  a 
perfon  fells  me  fome  pieces  of  wood,  which  I  have  ufed  to 
prop  my  building,  and  on  account  of  the  infufficiency  of  the  props 
dtf  building  gives  way ;  if  the  feller  was  not  a^perfon  afling  in 
the  courfe  of  his  bufinefs,  and  had  fairly  fold  me  thefe  pieces 
of  wood  without  knowing  of  their  defed,  the  damages  and  in- 
terefts  would  only  confift  in  a  reduflion  of  the  price  on  account 
of  my  having  given  him  too  much,  by  buying  the  wood  as  good, 
which  was  defe£tive ;  and  will  not  extend  to  the  lofs  ariCng  from 
die  failure  of  the  building.  For  the  feller  who  fold  me  the  wood 
fairly,  and  who  was  not  obliged  to  know  any  more  of  it  than  I,  is 
not  deemed  to  have  undertaken  this  lofs.  L.  i^'jff*  ^  ^-  ^**/^*  (tf)* 

But  if  the  perfon  who  fold  me  thefe  props  aAed  in  the  courfe 
of  his  bufinefs,  and  was  a  carpenter,  felling  them  for  the  purpofe 
of  fupporting  my  building,  he  will  be  anfwerable  for  my  damages 
and  intereft  arifing  from  the  building  giving  way  on  account  of 
the  infufficiency  of  the  props,  and  will  not  be  permitted  to  alledge 
that  he  thought  they  were  good  and  fufficient ;  for  admitting  what 
he  fays  to  be  true,  this  ignorance  on  his  part  would  not  be  ex- 
cufable  in  a  perfon  making  a  public  profeflion  of  an  art  ;  for  in 
this  cafe  imperitia  culpa  annumeraturf  /.  132.  j^.  de,  R,L  In 
felling  me  thefe  props,  and  felling  them  in  his  quality  of  a  car- 
penter, he  is  held  to  render  himfelf  refponfible  for  their  fufficicncy, 
and  to  have  fubjefled  himfelf  to  the  rifk  of  my  building,  if  they 
were  not  fo«     Molin.  tra6i.  de  eo  quod  intereft f  /i.  5 1 . 

Obferve  however  that  he  ought  not  to  be  liable  beyond''  the 
xiik  which  he  undertook.  Therefore  if  he  fells  me  the  props 
to  fupport  a  certain  building,  and  I  make  ufe  of  them  to 
fupport  another,  which  is  more  confiderable,  the  carpenter  will 
not  only  not  be  liable  for  the  ruin  of  this  building,  in  cafe  the 
props  were  fufficient  for  the  fmalier  building,  for  which  they  were 
intended  \  becaufe  in  this  cafe  he  would  not  be  in  any  fault  at 
all :  but  even  if  he  was  in  fault,  his  props  being  abfolutely  defec* 
tive  and  infufficient  even  for  the  fupport  of  the  fmalier  building 
for  which  they  were  intended,  he  will  not  be  anfwerable  for  any 
damages  and  intereils  refulting  from  the  ruin  of  the  large  building, 

(«)  Qni  pccaa  nrarbofvoi    aut  lig nam  vittofum  Tendidiri  fi  qaidem  igoorani  fedt^  U 
tutsffl  vcDpu  aAioae  prieftaciiiiuB,  ^uanto  miiiMiiefleaeopCuruta 

beyond 
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beyond  the  value  of  the  fmall  oae ;  for  having  only  fold  the  props 
for  the  fupport  of  that»  he  ia  only  underftood  to  take  upon  himfelf 
the  ri(k  of  the  damages  and  interells  which  I  ihould  fufier  to  the 
extent  of  the  value  of  the  fmall  building  j  he  ought  not  therefore^ 
according  to  our  principles,  to  be  anfwerable  to  a  greater  amount* 
Perhaps  he  would  have  been  more  cautious,  if  he  had  thought  that 
he  had  been  running  a  greater  riik,  and  that  he  was  felling  the 
props  for  th^  fupport  of  the  larger  building.  Molin.  traQ.  de  to  quod 
interefif  n,  62* 

For  a  fimilar  reafon,  Dutnmlin  decides,  that  when  a  carpenter 
fells  me  props  for  the  purpofe  of  raifing  my  building,  which  give 
way  on  account  of  their  infufficieny,  the  damages  and  interefts 
to  which  he  is  liable  are  confined  to  the  ruin  of  the  building, 
apd  do  not  extend  to  the  lofs  which  I  fuftain,  in  refpe&  to  the 
furniture  which  was  then  within  it,  and  which  is  broken  or  def« 
troyed  in  the  ruins  (  for  in  felling  me  thefe  props  he  only  under^ 
ftood  himfelf  to  be  anfwerable  in  refpecl  to  the  confervation  of  the 
building.  He  is  therefore  only  charged  with  this  riik,  and  not 
with  the  riik  of  the  lofs  of  the  furniture,  which  he  could  not  fore* 
fee  that  I  ihould  leave  there^  it  being  cuftomary  to  remove  the 
furniture  from  houfes  when  they  are  raifed  by  props*  Therefore 
he  ought  not  to  be  liable  for  the  lofs  of  the  furniture,  unlefs  he 
cxprefsly  took  this  riik  upon  himfelf.     Molin^  ibid.  n.  63.  n.  64. 

It  is  otherwife  with  refpeA  to  a  builder,  with  whom  I  make  ail 
agreement  to  build  me  a  houfe,  which  fome  time  after  it  has  been 
finiflied,  gives  way  from  a  defective  conftrufkion  \  the  damaget 
and  interefts  for  which  this  unikilful  builder  is  liable  to  me,  for 
want  of  his  having  properly  difcharged  his  obligation,  extend  not 
only  to  the  lofs  in  refpe£^  of  the  houfe,  but  likewife  to  the  fumi* 
ture  which  was  therein,  and  which  could  not  be  faved ;  for  by  un^^ 
dertaking  to  build  me  a  houfe  for  the  refidence  of  myfelf  or  a  tenant, 
he  could  not  be  ignorant  that  furniture  would  be  taken  there,  and 
that  it  would  be  impoiTible  to  live  there  without  furniture  i  and 
confequently  he  is  chargeable  with  the  riik  of  the  fornitore.  Motin, 
Hid,  n,  64* 

P  ^  -  It  remains  to  obferve,  with  refpeft  to  the  damages  and 
interefts  to  \thich  a  debtor  is  liable  for  want  of  having 
fulfilled  his  obligation,  whece  he  is  not  fubje^i  to  any  imputation 
of  fraud,  that  where  the  damages  and  interefts  are  confidcrable^ 
they  ought  not  to  be  taxed  and  liquidated  with  rigour,  but  with  a 
certain  degree  of  moderation. 

It  is  upon  this  principle  that  Jujlinianj  in  the  fingle  law  of  the 
Code^  defintent.  qtut  pro  to  quod  interefts  [a)  ordains  that  tlie  damages 

and 

{a\  Cum  pro  eo  quod  intereft,  dubitatiooes  aotiqux  10  Infinitum  prodo^^K  fiot,  nwlioi 

aobis  vifum  eft  bujurmodi  proUxitatem,  proac  poffibUt  eft,  in  anguftum  coardaxe. 

Sancimoa 
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and  intereft  in  cafius  certisf  that  is  to  fay,  as  Dumoulin  explains  it» 
t^  iu  42,  2nAfeq.  when  they  only  relate  to  the  thing  which  is  the 
obje£l  of  the  obligation,  cannot  be  taxed  at  more  than  double  the 
Talae  of  the  diing. 

The  dccifion  of  this  law  may  be  applied  to  the  following 
cafe:  I  purdbafe  for  500/.  a  vineyard  in  a  diftant  province ;  at 
the  time  of  my  acquifition,  the  wine,  which  conftitutcs  the 
mhxic  Tcrenne  of  this  ellatc,  is  at  a  very  low  price  in  thb  pro* 
vince,  becaufe  there  is  no  communication  for  exporting  it| 
after  my  acquifition  the  king  makes  a  canal  which  gives  me 
the  opportunity  of 'exportation,  and  Which  raifes  the  price  four- 
fold  or  more,  and  confequently  raifes  the  value  of  my  eftate  to 
2000/.  or  more ;  it  is  evident,  that  if  I  am  evided  from  this  eflate, 
my  damages  and  interefts  refulting  from  this  evi&ion,  which  are 
nothing  elfe  than  id  quanti  mihi  hodie  interefi  bunc  fundum  habere 
Scertt  amount  in  fa£t  to  more  than  2000/.  Nevcrthelefs,  according 
to  this  law  the  perfon  who  hmajidi  fold  me  the  eftate,  ought  not 
to  be  condemned  in  more  than  1000/.  for  all  the  damages  and  in* 
terefts  which  are  due  to  me,  as  weU  for  the  increafed  value  of 
the  eftate  as  on  any  other  account.  The  damages  and  interefts 
which  in  this  cafe  are  only  due  propter  ipfam  rem  non  babitam  iff  in 
cafu  certOj  ought  never  according  to  this  laW  to  amount  to  more  than 
double  the  price  of  the  thing,  which  is  the  objed  of  the  obligation. 

The  principle  upon  which  this  decifion  is  founded,  is  that  tlie 
obligations  which  arife  from  contraf^s  can  only  be  formed  by  the 
confent  and  intention  of  the  parties.  Now  the  debtor  in  fubj  edg- 
ing himfelf  to  the  damages  and  interefts  which  might  arife  from 
the  non-performance  of  his  obligation,  is  only  underftood  as  in- 
tending to  oblige  himfelf,  as  far  as  the  fum  to  which  he  might 
leafooaUy  expeA  diat  the  damages  and  interefts  would  amount  at 
the  higheft :  then,  when  thefe  damages  and  interefts  happen  to 
amount  to  an  exceffive  fum,  of  which  the  debtor  could  never  have 
any  expedation,  they  ought  to  be  reduced  and  moderated  to  the 
fum  to  which  it  could  reafonably  be  expelled  that  they  might 


Sancimos  ita^ae,  in  omnibus  caiib««»  qui  certam  htbent  quantitatem  Tel  naturam^ 
fdau  in  vcndicionibus  Si  k>«»tionibua  &  omnibus  contraAibus,  hoc,  qaod  interefti  dupli 
qtuBtttaccai  minitne  cicedcre.  In  all's  autem  cafibus,  qui  heerti  efle  videntar^  }«dicet, 
qoi  caoias  dirSmcndas  fafcipiant^  per  foam  fubtilitatem  requinrey  at  hoc»  quod  icfera 
iadttcicnr  damniim»  hoc  rtddatur^  St  non  ejc  quibufdam  macbinationibas  Se  imnodicia 
penrerfionibm  in  circuitua  ineatricabiles  redigatori  ne  dum  in  infioituai  computacio  re*l 
d«citor,p(o  foa  impoffibiliute  cadat  t  cum  feiamui  efle  natane  congruum,  eat  tantvmmodo 
psaas  exigiy  quae  irel  cum  compctenti  moderafloine  prefauntur,  vel  a  legibus  certo  fine 
cooclufft  ftataontury  ct  hoc  non  folum  in  damno»  Ted  edam  in  incro  noftra  ampieditur 
CoofHtutio  :  quia  Sc  tx  eo  veteres  id,  quod  intercity  ttacuerunc,  et  fit  omnibus  fecuodum  . 
qaod  ddttffl  eft,  ficis  antique  proUxicaiishujus  ConftiUitionis  recitatio. 

amount 
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amount  at  thehigheft,  the  debtor  not  being  upderftood  to  have 
given  any  confent  for  binding  himfelf  f urthen  Molin*  iroB.  de  ea 
quod  intereft.  n,  60. 

This  law  of  Ju/Hnian^  irikfmuch  as  it  limits  the  moderation  of 
excefiive  damages  and  interefts^  precifelf  at  double  the  value  of 
the  thing,  is  an  arbitrary  or  pofitive  law,  which,  ss  fuch,  has  not 
any  authority  in  the  provinces  of  France,  But  the  principle  on 
which  it  is  foundjcd,  of  not  allowing  a  debtor  who  is  free  from  the 

'  imputation  of  any  fraud  to  be  charged  with  damages  and  interefts 
refulting  from  the  non-performance  of  his  obligation,  beyond  the 
fum  to  which  at  the  utmoft  they  might  be  expelled  to  amount, 
being  founded  upon  reafon  and  natural  equity,  we  ought  to  follow 
t^s  principle,  and  moderate  the  damages  and  interefts  when  they 
are  exceflive,  agreeably  thereto,  leaving  this  moderation  to  the 
difcretion  of  the  judge. 

...        It  is  evident  that  the  redu£lion  of  damages  and  in* 
terefts  to  double  the  price  of  the  thing,  which  is  the 
objed  of  the  primary  obligation,  is  only  applicable  to  ftich  as  are 
merely  due   in  refpe&  of  fuch  thing   confidered   in  itfelf,  and 
not  to  thpfe  which  the  creditor  fufiers  extrinfically  in  his  other 
property,   when  the  debtor  has  exprefsly  or  tacitly  fubmitted  to 
them.  '  For  thefe  damages  and  interefts,  not  being  due  in  refpeA 
of  th^  thing  which  is  the  object  of  the  primary  obligation,  cannot  be 
regulated  by  the  value  thereof,  and  may  fometimes  amount  to 
^en-fold  fuch  value,  or  more.     For  inftance,  the  damages,  and  in- 
terefts for  which  a  cooper  is  liable  to  me  for  felling  me  bad  caiks, 
refults  from  the  lofs  of  tha  wine  which  I  put  into  them,  and 
which  may  amount  to  more  than  ten*fold  the  value  of  the  caiks ; 
for  by  felling  them  to  me  in  the  courfe  of  his  trade  he  is  refponfi- 
ble   for  their   goodnefs,  and  tacitly  charges  himfelf  with  the  rilk 
of  the  wine  V  that  may  be  put  into  them  y  this  kind  of  damage  being 
fuiFered,  not  in  refpedi  to  the  caflcs,  but  of  the  wine  which  is  put 
into  them,  ought  not  to  be  regulated  by  the  price  of  the  caiks, 
MoUn  ibid,  n.  49.      Neverthelefs,  a  certain  moderation  ought  to 
^be  ufed  even  with  refpcdi  to  thofe  extriniic  damages,  when  they 
are  exceiGve,  and  the  debtor  ought  not  to  be  charged  beyond  the 
fuQi  which  he  might  have  expeAed  them  to  amount  to  at  the 
higheft.     For  inftance,  if  I  put  in  the  caiks  foreign  wine,  or  other 
liquor  of  an  immenfe  value,  which  is  loft  by  the  fault  of  the  caiks, 
the  cooper  who  fold  them  to  me  ought  not  to  be  condemned  to  in- 
demnify me  for  the  whole  of  this  lofs,  but  only  for  tlie  amount 
of  a  caik  of  the  beft  wine  of  the  country ;  for  in  felling  me  the 
caik  he  is  not  undcrftood  to  have  tak^n  upon  himfelf  any  further 

riik, 
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riik,  nor  to  ha^  forefeen  tbat  I  (hould  ufe  it  for  a  liquor  of  more 
coniiderabk  value.'   Molin^  ibid,  N.  do. 

For  the  (ame  reafon»  though  the  builder  of  the  hoiife,  ivhich 
giTCSw^y  from  the  badnefs  of  the  ^conftruAioUf  is  anfwerable  to 
me,  as  has  been  afareadf  obferred^  for  the  lofs  of  the  furniture  that 
ii  deftrojed  or  broken  by  the  ruiliSy  yet  if  I  had  loft  jewels^  or 
manufcripts  of  an  immenfe  Talue^  he  ought  not  to  be  charged  fot 
the  whole  of  this  lofs :  he  is  only  anfwerable  for  the  Talue  to 
which  the  fiimiture  of  a  perfon  of  my  fituadon  may  commonly 
amovnt. 

.  ^  .  The  principles,  which  we  have^  hitherto  eftabliihed^ 
^  do  not  prevail  when  it  is  the  fraud  of  my  debtor,  that 

gifes  me  a  claim  for  damages  and  interefts :  in  this  cafe  the  debtor 
is  liable,  indifcriminately,  for  all  the  damages  and  interefts  which 
I  hare  fuficred  in  confequence  of  his  fraud }  not  only  for  tfaofe 
iriiich  Ihave  fuffered  in  lefpe^^  of  the  thing  which  is  the  objed  of 
the  contraA,  prater  rem  iffamf  but  for  all  damages  in  refpeA  of 
any  other  property,  without  regarding  whether  the  debtor  could 
be  prdfumed  to  hare  intentionally  fubje£ledhimfelf  to  them  or  not  | 
for  a  perfon  who  commits  a  fraud  obliges  himfelf,  w&,  notii^  to  the 
reparadoa  of  all  the  injury  which,  it  may  occafion.  JUolm^  ibii. 
N.  155. 

For  inftance,  if  a  peribn  fells  me  a  cow,  whifh  he  knows  to  bo 
is&Aed  with  a  contagious  diftemper,  and  conceals  this  vice  from 
me,  fuch  concealment  is  a  fraud  on  his  part,  which  renders  him 
refpon&ble  for  the  damage  that  I  fuflfer,  not  only  in  that  particu- 
lar cow,  which  is  the  obje£l  of  his  original  obligation,  but  alfo  in 
my  other  cattle,  to  which  the  diftemper  is  communicated,  L.  13*^ 
ieaB.nt^.  (a)  for  it  is  a  fraud  of  the  feller  which  occafions  this 

damage. 

P    ^    -       Will  my  debtor  be  anfwerable  for  other  damages 

which  I  fttfier,  and  which  are  only  a  more  remote  and 

indireft  confequence  of  this  fraud  i  For  inftance,  if  upoa  the  fup« 

pofition  laft  mentioned,  the  contagion  which  has  been  conununin 

cated  to  my  other  catde,  prerents  me  from  cultivating  my  land  1 

die  damage,  which  I  fufier  from  my  land  being  uncultivated,  ap« 

pears  alio  to  be  a  confequence  of  the  fraud  of  the  perfon  felling  me 

the  infected  cow  \  but  it  is  a  more  remote  lofs  than  that  which  I 

r 

(«)  JmSgamtf  Eb.  15.  Inter  cun,  qui  fcieat  quid  ant  ignomit  vendidtt^  diffcnatiaa 
Initio  coXteoHiMjoiie  es  empto ;  ikenin  qoi  peeot  morbofumi  tot  IJgnom  Titiafaai  veodU 
lie,  fiquidem  i^onn  fcdtf  id  tantom  ex  eoipco  adione  pncftatumoii  qitfoto  minoiis  tffeUt 
fi  id  iti  c6c  fdibm ;  fi  veio  lUeae  fctkuic  it  ciopcsrcm  decipit,  omnia  dc* 
pc  <x  ea  empcaooe  cmpcor  traseric,  prcftitonim  ei,  fi?t  igitvr  adct  fiti« 
G(Bi  cafraerttDt,  sdiiim  eftimadooeoiy  lire  pccora  cont^one  morbofi  pecorti  pcriervn^ 
qa.^  iater6iic  idooci  nsUft  frit  prciUnduin. 

Yox^  I.  H  fttfier 
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fuffer  in  my  cattle  from  the  contagion :  thequeftion  is,  whether 
the  feller  is  to  be  refponfible  for  it  ?  What  if  the  lofs  of  my 
cattle,  and  the  damage  5vhich  I  fuftain  from  my  land  being  uih 
'cultivated,  prevents  me  paying  debts,  and  my  creditors  feize  upon 
my  property,  and  difpofe  of  it  much  below  the  value }  will  the 
feller  alfo  be  liable  to  this  damage  ?  The  rulci  which  appean  pro* 
per  to  be  followed  in  this  cafe,  is^  that  we  ought  not  to  include 
in  the  damages,  for  which,  the  debtor  is,  liable,  by  reafon  of  his 
fraud,  thofe  which  are  not  only  a  remote  confequence,  but  are  not 
even  neceflarilya  confequence  of  it,  and  may  arife  from  other 
•caufes.  For  inftance,  in  the  cafe  fuppofed,  the  feller  wiS  not 
be  liable  for  the  damage  which  I  fufier  from  the  feizure  of  my 
cfieds  \  this  damage  is  only  a  very  remote  and  indireA  confequence 
of  his  fraud,  and  has  not  any  neceflary  relation  to  it :  'for,  aldiough 
the  lofs  of  my  cattle  occafioned  by  his  fraud  has  had  an  influence 
in  the  derangement  of  my  fortune,  this  derangement  may  have 
had  other  caufes ;  this  is  conformable  to  the  do£hine  of  DumouUn^ 
ihtd.  N.  1 79,  where,  in  fpeaking  of  the  damage  for  which  the  tenant 
of  a  houfe  is  liable,  for  having  malicioufly  fet  fire  to  it,  he  fays, 
£t  adhuc  in  dolofi  intelligltur  venire  omne  detrimentum  tune  et  proxime 
Jecutum  non  autem  damnum  poflea  fuccedens  ex  novo  tafu^  etiam  occa* 
Jione  di£f£  combuftionis/me  qua  non  contigiffet  i  quia  iftud  e/l  damnum 
remotum  quod  non  eft  in  canfideratione, 

The  lofs,  which  I  fufier  for  want  of  cultivating  my  lands,  ap- 
pears to  be  a  lefs  remote  confequence  of  the  fraud' of  the  feller } 
neverthelefs,  I  think  that  he  ought  not  to  be  liable  for  the  whole 
of  it.  This  vrant  of  culture  is  not  an  abfolutely  neceflary  con- 
fequence of  the  lofs  of  my  cattle :  for,  notwithftanding  fuch  lofs, 
I  might  have  .obmted  the  virant  of  cultivation  by  buying,  ^or  if  I 
had  not  the  means  of  that,  by  hiring  other  cattle,  or  by  fanning 
out  my  lands,  if  I  had  not  the-  means  of  turning  them  to  account 
myfelf :  neverthelefs,  in  recurring  to  thefe  expedients  I  Cbould  not 
derive  fo  much  profit  by  my  land,  as  if  I  could  have  cultivated  it 
'  myfelf,  by  the  cattle- that  were  loft  in  confequence  of  the  fraud:  this 
therefore  may  in  fome  degree  be  taken  into  the  account  of  die 
damages  and  intereftsifor  which  he  is  liable. 
P  ^j.  .  The  damages  and^  interefts  whicU  refult  from  the 
fraud  of  the  debtor,  difier  alfo  from  ordinary  damages 
and  interefts ;  inafmuch  as  the  law  of  the  rodif  above  dted,  and  the 
moderation  which,  according  to  the  fpirit  of  that  law,  is  obferved 
with  refpe^l  to  common  damages  and  interefts,  does  not  apply 
to  thofe  which  refult  from  fraud.  The  reafon  of  the  diffnence  is 
evident;  this  moderation,  which  is  pra£Ufed  with  refpe£lto  ordi- 
dary  damages^  and  interefts^  is  founded  upon  the  principle  already 

developed^ 
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developedy  thai  a  debtor  cannot  be  pvefumed  td  have  intended  to 
fubje&  himfelf  to  the  obligation  of  damages  and  intereft  to  a 
greater  amount  than  he  could  fuppofe  that  the  damages  and  intetefts 
to  wluch  he  fubmitted,  in  default  of  performing  his  obligation^ 
would  come  to.  Now  this  principle  cannot  have  any  application 
with  refped  to  damages  and  interefts  arifing  from  fraud  ;  becaufe 
whoever  commits  a  fraud  obliges  himfelf  indifcriminately,  t^f/f/, 
wAtty  to  the  reparation  of  the  injury  which  it  occafions  :  it^sUght 
nevenhelefs  to  be  left  to  the  prudence  of  the  judge,  even  in  cafes 
of  fraad,  to  ufe  a  certain  degree  of  indulgence  in  the  eftimate  of 
damages  and  interefts. 

Thefe  decifions  apply  whether  the  fhiud  has  beeti  cdmmittedy 
idmqutndo  ox  CBntrahendof  Molin,  ibid,  AT.  155. 
.    ^  .        It  remains  to  fay  a  word  concerning  damages  and 
interefts  refulting  from  the  delay  of  the  debtor,  in  the 
pcrfonnancc  of  his  obligation. 

A  debtor  is  liable  not  only  for  the  damages  and  interefts  of  the 
CTtditor,   refulting   from   the   abfolute   non-performance    of    his 
obligation,  but  alfo  for  thofe  t^hich  refult  from*  the  delay  of  ac- 
rompHftiing  it  after  having  been  judicially  called  upon  to  do  fo.  (0) 
Thefe  damages  and  interefts  confift  in  the  lofs  which  the  creditot 
has  fufiered,  and  in  the  gain  of  which  he  has  been  deprived  by  the 
delay,  provided  fuch  \ok  or  deprivation  of  gain  are  the  neceflary 
confequences  thereof.    They  are  eftimated  rigofouily,  and  extend- 
ed to  every  kind  of  damage,  when  the  debtor  delays  the  perform-* 
ance  of  his  obligation  by  fraud,  and  an  affeded  contumacy.    But^ 
when  he  cannot  be  reproached  w^ith  any  thing  more  than  negli- 
gence, they  ought  to  be  eftimated  with  much  More  moderation^ 
and  fliottld  not  be  extended  beyond  what  might  have  been  fore* 
feen  at  the  time  of  the  contra£^,  and  were  therefore  expreisly  or 
ticitly  fubmitted  to  by  the  debtor.     Such  are  the  general  rules ;  the 
following  is  a  particular  one,  t^ith  Tefpe£^  to  a  delay  in  the  per- 
formance of  obligations,  which  confifts  in  giving  a  certain  fum  of 
noney. '  As  the  difierent  damages  and  interefts  which  arife  from 
the  delay  of  fatisfying  this  kind  of  obligation  are  infinite^  various  ; 
and  as  it  is  equally  difficult  to  forefee  and  prove  them,  it  has  been 
necefiary  to  regulate  them  by  a  kind  of  forfeit,  by  fome  fixed  ftand- 
ird :  this  is  done  by  fixing  the  intereft  of  the  fQm  due  at  the  rates 
piefcribed  by  the  ordonnances,  which  begin  to  run  ^gainft  the 
debtor  from  the  day  of  making  a  judicial  demand,  until  the  time  of 

(«)  HcTty  at  10  foriner  inftancet,  it  is  to  be  obferYcd  that  there  is  nothing  in  EmgJand 
loalogoiiui  tbisjodicial  interpellation.  The  obligation  of  the  contrary  if  no  time  it 
Haiiaif  attaches  imincdiatelyy' 00  reqocfti  or  at  a  reasonable  time,  according  to  the  circum* 
Saocct.  The  delay  tbcnfoft  ia  in  itCtlf  an  injuryi  and  docs  not  re^aire  any  jtidicial 
fTQceedbj  to  sake  it  fin* 

H  a  payment  1 
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payment  i  ch^fe  Intcrefts  being  the  commoti  price  of  the  legitimate 
profit,  which  the  creditor  might  have  derived  from  the  fum  due 
to  him  if  it  had  been  paid.  In  confequence  of  this  kind  of  forfeit, 
however  gre^t  the  damage  may  be  which  the  creditor  may  have 
fuftained  from  the  delay  of  payment,  whether  fuch  delay  has  pro* 
cef ded  from  mere  negligence  or  from  fraud,  and  an  ztkGtcA  con- 
tum^y  f  t^e  creditor  cannot  demand  any  other  recompence  than 
thefe  interefts.  But,  on- the  other  fide*  he  is  not  bound  to  prove  any 
damage  arifing  from  the  delay,  in  order  to  entitle  himfelf  to 
them* 
--  -       Our  principle  is  fubjefl:  to  an  exception  with  refpeft 

to  bills  of  exchange.  When  a  perfon^  upon  whom  a  bill 
of  exchange  is  drawn,  refufes  to  pay  the  amount  at  the  time  of  its 
becoming  chxe,  the  holder,  having  proteiled  it,  may,  by  way  of  da- 
mage and  intereft  for  the  delay  which  he  fufiers,  demand  from  the 
drawer^  and  indorfers  the  re-exchange,  even  where  it  exceeds  the 
common  intereft  of  money.  Re-exchange  is  the  profit  which 'is 
paid  to  a  banker  on  the  fpot,  for  money  to  the  amount  of  the  bill 
of  exchange  in  lieu  of  that  which  ought  to  be  received.  See  the 
Treadfe  on  Bills  of  Exchange,  N^  64. 
P  ^       Suph  are  the  rules  that  fhould  prevail  in  point  of  law ; 

but  in  point  of  confcience,  if  the  creditor  does  not  fufier 
any  damage  from  the  delay  of  payment,  that  is  to  fay,  if  fuch  de-* 
kiy  does  not  caufe  him  any  lofs  or  deprive  him  of  any  gain,  he  ought 
not  to  demand  thefe  interefts  :  for  they  are  allowed  as  an  indemnity, 
and  no  indemnity  can  be  due  to  a  perfon  who  has  not  fufiered 
any  damage. 

Fic^  vcr/at  if  the  damage  which  the  delay  occafions  to  the  credi- 
tor is  greater  than  thefe  intere/ls ;  according  to  the  principles  of 

confcience,  if  the  debtor  by  fraud  and  an  afief^ed  contumacy  de- 
lays the  payment,  {a  eth  en  detneure  de  paysr^)  of  what  he  might 
eafily  pay,  he  ought  entirely  to  indemnify  the  creditor-  for  tlie 
damages  which  he  knows  to  have  been  'occafioned  by  his  unjoft  de- 
lay $  and  it  is  not  fufiicient  to  pay  the  intereft  from  the  time  of  mak-^ 
ing  the  judicial  demand. 

It  is  otherwife  when  there  is  no  fraud  on  the  part  of  the  debtor : 
the  reafon  of  the  difference  is,  that,  except  in  the  cafe  of  frauds  a 
debtor  is  only  liable  for  the  damages  and  interefts,  to  which  it 
may  be  prefumed  that  he  intended  to  fubmit,  which  in  this  cafe  are 
the  interefts  accruing  from  the  time«of  the  delay.  Another  dif«« 
ference  between  the  rules  of  law,  and  the  rules  of  confcience,  is, 
that  in  the  latter  it  is  not  always  necefiary  that  there  (hould  be  ^ 
judicial  demand,  in  order  to  fix  upon  the  debtor  the  imputation 
of  delay,  and  to  make  the  interefts  nm  againft  him  :  for,  if  mj 

creditor 
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creditor  advife^  me  that  he  is  in  want  of  his  moneys  Sihd  ^t  my  re- 
que(l>  and  from  regard  to  me^  atld  itl  order  to  Tave  my  creditj  for- 
bears having  recourfe  to  a  judicial  procefs^  relying  upon  my  good 
faithy  and  upon  the  promife  which  I  make  to  indemnify  him  in 
the  fame  manner  as  if  he  had  inftitated  fuch  proceeding  ^  I  akn  ill 
this  cafe  and  in  point  of  confcience  fuiliciently  chargeable  with 
delay,  [mis  en  demeure^)  by  the  notificationi  and  I  am  liable  itx  the 
Interefts  which  afterwards  accrue.  The  author  of  the  Conferences 
of  Paris f  concerning  ufury,  improperly  profcribes  thefe  ihterefts 
as  ufurious :  no  interefts  are  ufurious  but  fuch  as  are  demand- 
ed as  the  recompence  for  a  loan  which  ought  to .  be  grat\iitoUs  ; 
but  thefe  have  a  juft  caufe,  that  is  to  fay»  the  recompenfing  the  ili- 
jary  which  I  occafion  to  my  creditor  by  the  delay  in  the  perform^ 
ance  of  my  obligation.  This  author  proceeds  upon  the  following 
reafoning.  We  only  hold)  fays  he,  all  the  goods,  and  all  the  right$ 
which  belong  to  us,  from  the  law.  Now  our  laws  only  allow 
creditors  a  right  of  takir^g  intereft  for  the  money  due  to  them^ 
when  it  is  adjudged  to  them  upon  a  judicial  demand. .  Then,  con«« 
dudes  this  author,  without  a  judicial  demand,  a  creditor  has  no 
right  to  take  any  intereft  for  the  money  due  to  him^  and  cannot 
confcientioufly  receive  it. 

The  anfwer  is,  that  if  the  creditor  cannot  in  point  of  law  de« 
mand  intereft  without  a  judicial  demand,  it  is  becaufe  he  cannot 
otherwife  fupport  the  charge  of  a  delay  of  payment,  fuch  a  de- 
mand being  the  only  proof  of  delay  which  the  law  allows  \  but  if 
in  truth  his  debtor  does  del^y  the  payment  after  requeft,the  credi- 
tor has  a  right  to  receive  intereft  as  a  recompence  for  the  injury 
arifing  from  the  delay.  And  he  holds  this  right  by  the  moft 
rerpe£iable  of  all  laws,  the  law  of  natural  juftice,  which  obliges 
debtors  to  fulfil  their  obligations,  anci  to  indemnify  their  creditor 
for  the  injury  which  he  fuffers  in  confequence  of  their  delay« 
AVhen  a  creditor,  from  regard  for  his  debtor,  forbears  having  re- 
courfe to  judicial  proceedings^  which  might  ruin  the  credit  of  the 
debtor,  he  renders  him  a  good  office,  and  ought  not  to  fuffbr  from 
doing  fo,  officium  fuum  nemini  debit  ejfe  daiHnofum.  It  is  an  abfurdity 
tofupppfe  that  the  creditor,  who  fpares  his  debtor,  Ihould  thereby  be 
placed  in  a  worfe  condition  than  if  he  had  proceeded  with  rigour 
ag:unfthim*  {a) 

(«)  This  Uft  reafoniof  &ew8  the  abfurdiry  of  tbc  principle  adopted  in  Frgntt^  and  in 
iQoft  fi«Mm  C^thdie  cottoCriei,  of  prahtbitiog  all  agrecfltieatt  for  receiving  a  compenfatioa 
ao  the  loan  of  aooey.  The  pre&nt  ufe  of  mooey  is,  in  the  intercoorie  of  (bciecy,  as  be- 
ifcllenl«  tbcafie  of  any  other  coimacdicy  :  and  the  traoifcrriog  of  that  benefit  iromoiM 
pcxfoa  to  another,  ia  aa  naturally  tbeobjed  of  a  legitimate  compenlatioo  ai  any  other  coo)* 
Mucitioo  of  property  or  Cert i^  \  but  the  mifappllcation  of  Scriptural  authority  profcribca 
H  eppccflb^  and  injuiow  a  contraft  which  in  iu  nacorg  it  aatoaUy  bcaeficiaU 

Hs  It 


I02 


Of  Damages. 


[P.  L  c.  t. 


It  IS  taken  for  gttated^  that  loani  of  money  ought  to  be  gratuitous  a£|s  of  liberality  ;  boty 
In  the  general  intercourfe  of  fociety,  it  is  much  more  tdvaotageous  to  allow  particniar  ia« 
dividuals  a  right  to  ezercife  their  own  judgment,  as  to  what  w»Il  be  conducive  to  their 
intereft,  than  by  the  iemblance  of  prote^on  to  prevent  their  obtaining  that  afliftance  at  all 
irhieh  they  might  have  obtained  upon  a  compen(atioa,  that  they  admit  to  be  not  moie 
|ban  Adequate  to  the  benefit  which  they  derive  from  it.  What  jt  in  its  nature  an  aA  of 
commerce,  it  confined  by  law  to  %n'\Oc  of  fiieod(hipf  and  if  that  motite  does  not  operate, 
a  roan  who  might  be  fiived  from  roio  by  temporary  afliftance  duly  compenfaied  for»  if  io« 
volved  in  that  ruin  by  the  very  meant  injudlcioufly  appointed  for  hit  protedion. 

Another  part  of  the  French  fyftcm  ia  founded  upon  much  more  rational  principles, 
and  fuch  at  it  wool^  not  be  iniudiciout  to  adopt  elfewhere,  vis.  t)iat  a  debtor  (hall  be  liable 
to  intereft  from  the  time  of  inflitutiog  a  judicial  demand  ^ioft  him. 

In  MfgtMd,  it  is  generally  in  the  difcretion  of  a  jury  to  «llow  ioifreft  for  the  detentioa 
of  a  debt,  but  it  is  a  difcretion  very  feldom  esercifed,  except  under  circamflancet  of  par- 
ticular aggra'vation. 

Inthc  (cafe  of  H^alker  ▼.  Conflaiiet  i  Bof.  Gf  Pal,  306,  it  was  held  that,  in  an  adion 

for  money  had  and  received,  nothing  more  could  be  recovered  than  the  original  fum  with- 

^  ootinrerdi ;  but  this  determination  feema  rather  to  be  founded  opon  an  implicit  acquief* 

cence  in  the  dodrines  incidentally  accompanying  a  former  adjudication,  than  on  an  aocurare 

.  examination  of  thofe  principles  of  ratiooal  j^ifprvdencc  lipop  which  that  i£lion  lo  ^. 

culiarly  depeodi. 
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()ftbe  differera  Kinds  of  OUtgations. 
C  H  A  P.    L  . 

Cemral  ExpofUion  of  the  different  Kinds  of  OUigatiom. 

J  I.     Firjl  Divifion. 

-  -  'T'HE  firll  dWifion  of  Obligations  is  derived  from  the 
-*-  nature  of  the  lien  which  they  produce.  Obligations 
confidered  in  this  refpe£l  are  divided  into  Obligations,  which  are 
tioth  natural  and  civil  j  Obligations  merely  civil,  and  Obligations 
merely  natural. 

A  civil  Obligation  is  a  legal  tie,  vinculum  juris,  which  gives  the 
perfon,  in  whofe  favour  it  is  contrafted,  a  right  of  judicially  enfor* 
cing  the  performance  of  it. 

A  natural  Obligation  is  that  which  obliges  the  perfon  contraA* 
log  it  in  honour  and  confcience. 

P         -       Obligations   are  commonly  both  civil  and  natural: 
there  arc  however  fome  which  arc  merely  civil,  and 
vhich  the  debtor  may  be  judicially  compelled  to  perform,  without 
being  under  any  Obligation  to  dofo  in  point  of  confcience. 

Such  is  the  Obligation  arifing  from  a  judgment  founded  on  a 
miftake  of  law  or  fa^,  and  from  which  there  is  no  appeal :  the 
perfon  who  is  condemned  is  obliged  to  pay  the  amount  of  the  con* 
demnation,  and  may  be  judicially  compelled  to  do  fo,  although 
he  does  not  owe  it  in  truth  and  confcience  ;  the  Obligation  mete* 
lyrefults  from  the  authority  of  the  judgment. 
.  .  There  are  alfo  Obligations  which  are  merely  natural, 
without  bemg  civil.  Thcfc  Obligations  oblige  the  per- 
fon contraAing  them  in  point  of  honour  and  confcience,  but 
the  law.  does  not  allow  any  a£lion  to  compel  the  execution  of 
them. 

Thefe  are  only  called  Obligations  in  an  improper  fenfe,  for  they 
are  no  legal  tie,  vinculum  juris  ;  they  do  not  impofe  upon  the  per* 
fon  contra£^ing  them  any  real  necellity  to  accompliih  them,  as  he 
cannot  be  compelled  to  do  fo  by  the  perfon  in  whofe  favour  they 
aie  contrafled  ;  and  it  is  this  necelBty  which  conftitutes  the  charac* 
tcr  of  Obligation :  vinculum  juris f  quo  neceffitate  adfiringimur  :  they 
aie  only  fudoris  it  aquitatis  vinculum. 

H4  We 
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We  fliall  treat  in  particular  of  this  kind  of  Obligation  in  the 
fipllpwin|^  chapter. 

j  Ilf     Second  Dtvt/ion* 

F  176  1       *^^  fecond  divifion  of  Obligations  is  derived  from  the 
manner  in   which  they  may  be  (fSntra£led;  they  are 
divided  into  fuch  as  are  pure  and  fimplci  and  fuch.  as  are  ccm^ 
ditional* 

Pure  and  fimple  Obligations  are  thofej  which  zjt  not  fufpended 
by  any  condition;  whether  they  have  been  •riginally  contraded 
without  any  condition,  or  whether  the  condition  upon  whi^  they 
^ere  contracted  is  accompliflied.  ' 

Conditional  obligations  are  thofe  which  are  fufpended  by  a  con-« 
4ition  ^nder  which  they  were  contra&ed,  and  which  is.  not  yet 
dccomplifhed. 

P  .       Pure  and  fimple  obligationsi  in  a  more  confined  fenfe, 

*"  are  thofe  whic];i  are  cpntrafted  without  any  modifica^ 

tions  If  fuch  as  a  refolutory  condition,  a  limited  time  for  die  con-* 
tinuance  of  die  obligation,  dme  and  place  for  payment,  a  liberty 
pf  paying  to  another  perfon  inftead  of  the  creditor ;  that  of  paying 
any  other  thing  inftesKi  of  that  which  is  the  objeA  pf  the  obliga- 
tion,  an  altemadve  between  feveral  diipgs  which  are  the  objeAa 
pf  the  qblig^tioni 

All  thefe  modificadons  are  (b  many  difllerent  k^ids  pf  Obliga«» 
^P9,  pf  ^bifh  we  fliall  treat  in  <he  3d  Chapten 


f  III.     Thirds  Fourth  and  Ftfth  Diviftons. 

m.      g  .       Thefe  divifions  are  derived  frpm  the  quality  of  the 
"^   difivrent  things,  which,  are  die  ohjcGt  of  the  Obligar 
tion. 

There  are  obligadons  to  give,  and  obligations  to  do  fome  zSt^ 
fiipulationum  quadam  in  dando^quadam  infaciendo^  L  3.^.  de.  v*  ObL 
The  latter  alfo  include  thofe  by  which  a  perfon  Is  obliged  not  to  do 
anything. 

Tliere  is  this  di£ference  between  pbKgations,  for  giving  and  for 
doing  any  thing ;  that  the  perfon  who  is  obliged  to  give  a  pardcu« 
lar  thing,  may,  when  it  is  in  his  pofleflion,  be  precifely  conftrained 
to  give  it :  the  creditor  ipay,  in  fpite  of  the  debtor,  be  put  in  poflef* 
Hon  of  it  by  the  audiority  of  juftice  \  whereas  the  peribn  who  is 
pbliged  to  perform  any  a£i  cannot  be  precifely  conftrained  to  do  fo» 
but  in  default  of  fulfilling  the  obiigadon  it  is  converted  into  an 
obhgadon  for  paying  the  damages  aiifing  from  the  non-perfor« 

mance^ 
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manccy  aad  thefe  damages  confift  in  the  fv^ .  of  money  at  which 
they  are  Uquidated,  and  eftimated  hy  experts  named  by  the  parties 
or  the  judge. 

^  ^  Obligations  or  debts  are  further  diftinguiihed  into 
liquidated  and  unliquidated  ^  liquidated  debts  are 
diofe  which  confift  in  a  certain  thing,  obligatio  rei  €irta.  Gaius 
gives  this  definition  of  them,  cerium  eji  quod  m  tffa  prwrnndatiom 
gfparetf  quid,  qua/ff  quantumquejtt.  A  74*  ^*  de  verb,  ObL  fuch  are 
debts  of  a  fpectfic  thing,  or  of  a  certain  quantity  of  com,  wine,  &c. 

An  unliquidated  debt  is,  when  the  thing  or  fum  due  is  not  yet 
afcertaincd,  ubi  nm  apparet  quidf  quale^  quantumque  ift  inJUpulatione. 
I.  il.ff.  dia.  tit. 

Such  are  damages  until  they  are- liquidated,  and  confequently 
all  fuch  obligations  as  confift  in  doing  or  not  doing  any  thing,  d.  /. 
75«  %  7*  (^)  ^°c^  ^^7  ^^  refolvable  into  obligations  of  damages, 
debts  of  an  indeterminate  thing,  and  alternative  debts,  until  the 
debtor  has  made  his  choice,  are  alfo  unliquidated   debts^  d.  h 

There  are  feveral  difierences  between  liquidated  debts  and  thofe 
vhich  are  not  fo.  The  creditor  of  a  liquidated  deb^  when  he  has  an 
executory  title,  may  proceed  by  commandment  and  feizure  of  the 
goods  of  his  debtor ;  the  creditor  of  an  unliquidated  debt  cannot  \ 
(J)  the  credit  of  a  liquidated  fum  may  be  oppofed  in  compenfation 
to  another  liquidated  debt  \  a  credit  not  yet  liquidated  cannot  be 
oppofed  in  compenfation.  ^ 

r  i8    1       Obligations  are  further  divided  into  obligations  of  a 
fpecific  thing,  and  obligations  of  an  indeterminate  thing, 
of  a  certain  kind,  which  is  called  obligatio  generis. 

We  (hall  treat  profefledly  of  thefe  obligations,  in  the  firft  feQion 
of  chap.  4th« 

T  ,o^  -\       Laftly*  obligations  are  divided  into  divifible  and  indi- 
Tifible,  according  as  the  thing  which  is  due  is  fufceptible, 

(j)  Qttt  i4  ^ood  10  faciendo  aot  mn  ftciendo  ftipolatur  mcertiMi  ftipolm  vntetur,  in 
fcomdo^  feloti  /oAqi  ibdir!,  dottom  ediScarf,  vacnam  poieffionen  ttadi  \  \n  hob 
ftciaidoi  vdiAi  per  It  hob  fieri  qnooiiotti  mthi  per  fiindum  cuuoi  iie^  agcfBf  liccat,  per  tc 
900  fieri,  qnomiottt  mlbi  homioeflu  Erotem  habere  Ugeat. 

(i)  Ergo  fi  qui  fiuidiuB  fine  propria  appellatioAe  vel  hottinem  genCraliter  fine  proprio  no* 
■Moe  MC  TfoinA  Ihiaicaiomve  fine  qoalicaii  diri  fiU  ftSpulitiir,  iocortiMi  dedudi  in 


(r)QgiiJlad  aut  illod  fttpttlatur  vetttti  ietim  vd  hmmm  Sticbum,  utrum  ccrtum  an  io- 
ceftmn  dedMot  ia  obligatiooem  oon  immerito  qusritur  ;  nam  Sc  rei  certae  defignantur  s 
J^ofneVttn  potioapneftuidsfic,  hi  mcertd  eft,  fed  tftCMqae  ii  fqtf»}  AM  eiedMonem  coir- 
ilitait  idjeQia  liia  verbify  otnim  ego  veliany  poCeft  videri  certum  ftipolatus  cum  ei  fieeat 
tantam  vel  decern  ttACnm  iwUrdirt  fibi  ^i  oportere,  qui  f«e  fibi  ek^ttaaeai 
looemmi  ftipoiator, 
(^  Tbit  w  obTiott0jf  a  incie  lechfliClt  [i^lltin  diftlflOioft 
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or  not  (ufceptible,  of  at  leaft  intelleAual  parts  zive  fiiall  treat 
profeffedljr  of  this  diftin&ion,  chap.  4.  §  2.  r 


$  IV.     Sixth  Divifidfi. 

r  182  1  Obligations  arc  divided  into  principal  and  acceflbry  ; 
this  divifion  is  derived  from  the  order  of  things  which 
are  the  obje6i  of  them. 

The  principal  obligation  is  that,  which  forms  the  principal  ob- 
je£t  of  the  engagement  contra£^ed  between  the  parties. 

Acceflbrjr  obligations  are  thofe,  which  are  in  a  manner  the  con- 
fequences  and  dependencies  of  the  principal  obligation. 

For  inftance,  in  the  contra6i  for  the  fale  of  an  eftate,  the  prin- 
cipal obligation  which  the  feller  contra£ls,  is  that,  of  delivering 
the  eftate  to  the  purchafer,  and  of  warranting  it  againft  all  trouble 
and  evi&ions,  obUgatio  prafiandi  imptorl  rem  habere  /iceri,  the  obligia- 
tion  of  delivering  the  titles  and  inftniments  relating  to  the  eftate  i 
that  of  ufing  good  faith  in  the  contra£l,  and  a  proper  care  in  the 
prefervation^  of  the  thing  fold,  are  acceflbry  obligations. 

Thefe  terms  of  principal  and  acceflbry  obligations,  are  alfo  taken 
in  another  fenfe^  as  we  {hall  fee  infra,  ^6.  ^ 

§  V.     Seventh  Divifion 

.    ^     -        Obligations  are  diftinguiflied  into  primary  and  fecon* 
dary ;  and  this  divifion  is  derived  from  the  order  in  which 
they  are  fuppofed  to  be  contrafled. 

The  primary  obligation  is  that,  which  is  contra£led  principally 
in  the  firft  place,  and  on  its  own  account. 

The  fecondary  obligation  is  that,  which  is  contraAed  in  cafe  of 
the  non-performance  of  a  primary  obligation* 

For  inftance,  in   the  contrad^  of  fale,  the  obligation  which  the 
feller  contra£ls  to  deliver  and  warrant  the  thing  fold,  is  the  pri- 
mary obligadon ;  that  of  paying  the  buyer  damages,  in  cafe  of 
inability  to  deliver  or  warrant  the  thing,  is  a  fecondary  obligation. 
[  184  ]      There  are  two  kinds  of  fecondary  obligations.  _ 

The.  firft  confifts  of  thofe  which  are  only  a  natural  confeqtience 
p{  the  primary  obligation ;  which,  without  the  intervention  of  any 
particular  agreement,  naturally  arife  from  the  mere  non-perform- 
ance of  the  primary  obligation,  or  fron^  the  delay  in  perform- 
ing  it. 

We  may  ftate  as  an  inftance,  the  obligation  of  damages  into 
which  the  primary  obligation  contra6led  by  the  feller  to  deliver  or 

warrant 
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warrant  the  thing  fold«  is  naturally  and  of  light  converted  in  cafe 
of  non-performance,  and  likewife  the  obligation  of  intereft  which 
arifes  from  a  delay  in  performance  of  the  obligation,  to  pay  a  cer- 
tain fum  of  money. 

The  fecondary  obligatiof\|S  of  the  fecond  kind  are  tliofcj  which 
arife  from  a  particular  claufe,  by  which  the  party  who  enters  into 
an  engagement  promifes  to  give  a  certain  fum,  or  other  thing,  in 
cafe  he  does  not  fatisfy  his  engagement. 

Thefe  claufes  are  called  penal  claufes,  and  the  obligations  which 
arife  from  them  penal  obligations,  which  are  acceflbry  to  the  pri* 
mary  obligation,  and  are  contraded  to  afTure  the  execution  thereof. 
We  ihall  treat  of  them  profefledly  in  chap.  5. 
r  o  -^  '  Secondary  obligations  may  be  further  fubdivided  into 
^^  ^  ^    two  kinds. 

There  is  one  kind  of  fecondary  obligations,  into  which  the 
primnry  obligations  are  entirely  converted  when  they  are  not  exe- 
cuted \  luch  is  the  obligation  of  damages  already  mentioned. 
When  a  feller  does  not  fatisfy  his  primary  obligation,  of  delivering 
or  warranting  the  thing  fold,  this  primary  obligation  is  entirely 
converted  into  the  fecondary  obligation  of  paying  damages ;  and 
the  fecondary  obligation  is  fubftituted  for  the  firft,  which  no  longer 
fiibfift3(fl). 

There  is  another  kind  of  fecondary  obligations  which  only  accede 
to  the  primary  obligation  without  deftroying  it,  as  is  the  cafe  when 
die  feller isguilty  of  deUy  in  the  performance;  fuch  is  the  obliga- 
tion of  intereft,  which  arifes  from  a  default  in  payment  of  the 
principal  fum. 

$  VI.     Eighth  Divifum. 

.  j.^  -  Obligations,  confidered  with  reference  to  the  perfons 
who  contra^  them,  are  divided  into  principal  and 
acceflbry. 

The  principal  obligation  in  this  fenfe,  is  that  of  the  perfoa  who 
obliges  himfelf  on  his  own  account,  and  not  for  another. 

Acceflbry  obligations  are  thofe  of  the  perfons  who  oblige  tbenn- 
felves  for  another,  fuch  as  fureties,'and  all  thofe,  which  belong  to 
the  obligation  of  another.     Of  thefe  we  (hall  trejit  in  Chap.  6. 

.[..,3  en  [..9  1  I'^^^^z:^, 

Patbter,  which  are  merely  applicable-  to  the  courfc  of  judicial  pro* 
ceedmgs,  according  to  the  law  of  France* 


\ 


(•)l/tlie  UOn  rctaina  the prapertf,  ib4  tlw  deSfftrj  oftl  OB  U  fpfdficallj  mhttfti, 

tUi  OMnika  will  ooc  be  ftridlj  tpptiaWc* 

CHAP. 
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CHAP.    II. 

Of  thefirji  Divj/ion  of  Obligations  into  civil  and  natural, 

P  -        We  have  hitherto  fufficiently  fecn  the  nature  of  civil 

obligations :  it  remains  in  this  chapter  to  treat  of  natural 
obligations. 

The  principles  of  the  law  of  France  arc,  in  this  refpcfl:,  different 
from  thofe  of  the  Roman  law. 

In  the  Roman  law,  that  was  called  a  natural  obligation'which  was 
deftitute  of  an  a£lion ;  that  is  to  fay,  which  did  not  give  the  perfon 
in  whofe  favour  it  was  contra6led,  a  right  of  judicially  enforcing 
the  payment  of  it. 

Such  were  all  thofe  which  arofe  from  (imple  agreements,  which 
were  neither  invefted  with  the  quality  of  a  contract,  nor  the  form  of 
a  ftipulation. 

Thefe  obligations  were  very  favourable,  quid  enim  tarn  congrutm 
fidei  bumana,  quam  ea^  qua  inter  eos  placuerunt  fcrvari  ?  /.  2.  j^.  de 
pa^.  If  they  were  deftitute  of  an  aQion,  it  was  only  for  a  reafon 
derived  from  the  policy  of  the  patricians  \  who  for  their  otvn  private 
intereft  thought  proper  to  make  the  right  of  a£lion  depend  upon 
certain  forms,  of  which  they  alone  had  originally  the  cogni^ance^ 
for  the  purpofe  of  obliging  the  plebeians  to  have  recourfe  to  them 
in  their  affairs,  and  in  order  thereby  to  hold  them  in  dependancc. 
Therefore,  although  they  were  deftitute  of  an  aAion,  they  had 
all  the  other  effe£l$  of  a  civil  obligation;  not  only  was  the  payment 
of  what  was  due  by  a  purely  natural  obligation  valid,  and  not  fubje£i 
to  repetition,  but  I  might  oppofe  by  way  of  compenfatton  or  fet- 
off,  to  the  a£lion  of  my  creditor,  what  was  due  from  him  to  me 
by  an  obligation  purely  natural,  /.  6.ff.  de  compenf  (a).  Accord- 
ing to  the  fame  principle  fureties  might  contraft  a  civil  obligation, 
which  was  acceffory  to  an  obligation  purely  natural,  /.  t6.^.  J  3. 
ff.  de  fidei,  {b)  And  an  obligation,  purely  natural,  might  fcr\'e 
as  matter  for  a  novation  of  a  civil  obligation,  /.  i.  §  i,ff,  de 
novat.  (r). 

According  to  the  principles  of  the  law  of  France^  which  does 

(«)  Btiam  qvod  nitnta  dcbetur,  venic  in  coioptnftcioMffl. 

{b)  Fidejuflfdr  a£cipt  poteft,  quotJcns  eft ftiiqui  obligatio  civiKs  coi  appliotor. 

{c)  Kov/Rtioi  *  eft  pfforU  debiti  in  alum  obligadonem  vel  ciTilcm  vel  natunlem^ 
transfufio  atque  trloilatio  s  hoc  eft,  cum  ex  priKedeA  ti  caufa  ita  nova  conftittfttnry 
m  prior  perimadir,  nOfitio  e  nim  a  novo,  nomen  accepit  &  a  nova  obligatione*  §  I.  iliud 
Hon  interift  qualis  prMeffit  oUigatio  :  utrum  Aacur4>a  an  cWiKi,  an  iMnoaadA  ft 
vtram  verbify  an  re  an  confenfa ;  qualifcunque  igkur  obligatio  fir,  quae  prsBceffiC 
povari  verbit  poteft  :  dummodo  fequeas  obligatio  auc  civillter  tencat,  aut  natutaHter  \  ut 
pata,  fi  pupiUutfine  tutorh  aa6brita:e  promiferU. 

•  [Set  ParcIILc.a.] 

not 
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not  tdmit  of  the  diftindion  in  the  Roman  law  between  contrails 
and  fimple  pads,  the  natural  obligations  of  the  Roman  law  are 
fcal  civil  obligations. 

The  obligations  which  may  be  called  purely  natural,  are  thofe 
to  which  the  law  denies  a  right  of  a£^ion,  on  account  of  a  disfavour 
of  their  confideration,  fuch  as  the  debt  due  to  a  tavern-keeper  for 
ezpences  contradled  in  his  tavern,  by  a  perfon  refident  in  the  fame 
place. 

2d.  Thofe  which  arife  from  the  contrads'of  perfons,  who  hay« 
ing  judgment  and  difcretion  fufficient  to  enable  them  to  contrad, 
arc,  notwithftanding,  incapable  of  contrading  by  law  ;  fuch  is  the 
obligation  of  a  woman  who  being  under  the  authority  of  her  hut 
band,  has  contra£led  without  being  authorized. 
.  -       Thefe  obligations,  which  arife  from  a  caufe  difcountei* 

nanced  by  the  law,  or  which  are  t:ontra£led  by  perfont 
who  are  not  allowed  by  the  law  to  contra£%,  would  not  by  the 
Roman  law  have  even  the  name  of  natural  obligations.  There- 
fore I  do  not  think  they  ought  to  have  the  fame  efFed  with  usy 
which  was  given  by  the  Roman  law  to  obligations  purely  natural. 

For  inftance,  a  tavern-keeper  ought  not  to  be  allowed  to  oppofe 
againft  the  a6lion  of  his  creditor,  what  the  creditor  owes  him  for 
expences  incurred  in  his  tavern.  The  debtor  of  a  married  woman 
cannot,  in  ah  aAion  brought  by  her,  oppofe  the  compenfation 
of  what  (he  owes  to  him,  by  a  contradl  made  without  the  authority 
of  her  hufband  {a). 

In  like  manner,  fureties  do  not  contrafl  a  valid  obligation  to  a 
tavern-keeper;  for  the  disfavour  of  the  confideration,  which  caufes 
a  right  of  adion  to  be  witliheld  from  the  tavern-keeper,  applies  as 
ftrongly  to  the  fureties  as  to  the  principal  {h). 

When  the  law  annuls  the  obligation  merely  on  account  of  the 
quality  of  the  perfon,  as  when  a  married  woman  obliges  herfelf 
without  the  authority  of  her  hufband,  there  would  be  more  room 
to  doubt  whetlier  an  adion  ought  to  be  denied  againft  the  fureties : 
for  the  reafon,  for  which  the  law  denies  an  adion  againft  her, 
18  perfonal  to  herfelf ;  heverthelefs  it  muft  be  decided,  that  the 
obligation  of  the  fureties  is  not  more  valid  than  that  of  the  wife  : 
for,  as  the  law  renders  the  obligation  of  the  wife  valid,  it  does  not  - 
fubfiftin  any  manner  except  in  point  of  confcience  \  the  civil  law 
difallows  it,  and  declares  it  to  be  void,  and  confequently  it  cannot 
be  a  fufficient  fubje£l  for  other  obligations  to  accede  to.  If, 
according  to  the  principles  of  the  Roman  law,  fureties  might  accede 

(«]  I(  IS  very  clear  that  according  to  the  law  of  EnghnJ,  nothing  can  b:  the  fubjcd^ 
of  acompeaiation,  (or  fet  off)  which  caonot  be  the  fubjeCk  of  an  aAron. 

[i)  TUi piiiidplc  would  clcatly  )»e  applied  to  analoeous  caiea,  by  (he  U^s  of  Ergla^d. 

to 
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to  a  natural  obligation,  it  was  becaufe  hatural  obligations  wero 
not  difapproved  by  the  law,  but  were  merely  deftitute  of  a  right 
of  a£Uon.  But  the  Roman  laws  decide,  that  fureties  cannot,  con- 
Cra£i;  a  valid  obligation  on  behalf  of  a  woman,  who  ihould  enter 
into  an  engagement  againft  the  prohibition  of  the  fenatus  con^ 
Jultum  VelUianuniy  {a)  qui  a  totam  obligaftonemfenatus  improbat^  /•  i6. 
$  ^•ff*  od  fe^.  VelL  /.  14.  cod.  di^.  tit.  For  the  fame  reafon  it. 
ought  to  be  decided,  tliat  fureties  cannot  accede  to  the  obligation 
which  a  married  wonian^  contra^  without  being  authorized,  nor 
to  any  otlier  obligations  which  are  only  called  purely  natural,  be<* 
caufe  they  are  difapproved  by  the  civil  law  {b)» 
.  The  only  cffciX  of  purely  natural  obligations  is,  that 

^  y^  J  ^hcn  the  debtor  has  made  a  voluntary  payment,  fuch 
payment  is  valid,  and  not  fubje£l  to  repetition,  becaufe  the 
difcharge  of  a  confcientious  duty  was  a  juft  caufe  of  paying  in. 
So  that  it  cannot  be  faid  that  it  was  made  Jtrre  caufa  \  whence  it 
follows  that  in  fuch  cafe  there  can  be  no  ground  for  the  a£lion$, 
which  are  called  <^/M/r^i«  indebiti  l^  condiBio  Jine  iaufa*  ^ 

Obferve,  however,  that  a  payment  made  by  a  woman  of  a  debt, 
jcontraded  without  the  authority  of  her  hufband,  can  only  be  valid 
if  it  is  made;  after  die  becomes  a  widow,  or  elfe  by  the  au^ority  of 
her  hu{band j  if  ihe  ftill  continues  under  his  power  \  for  (he  is  no 
more  capable  of  paying  without  the  authority  of  her  hufband,  than 
ilie  is  of  contra£ling. 
r  106  1       ^^  ^^^^  hitherto  fpoken  of  obligations,  which  the 

disfavour  of  their  caufe,.  or  the  inability  of  the  perfon 
contra<^ing  them,  renders  purely  natural.  A  civil  obligation, 
when  the  debtor  has  acquired  fome  bar  againft  the  a£iion  resulting 
from  it,  fuch  as  the  authority  of  a  judgment,  or  the  lapfe  of  time 
requifite  to  form  a  prefcription,  n^ay  be  regarded  as  a  purely  natu- 
ral obligation.  See  itifroyp,  3.^.  8. 
r  I07  "i        ^^  muft  not  confound  the  natural  obligations  fpoken 

of  in  this  chapter,  with  the  imperfed  obligations  men- 
tioned in  the  beginning  of  this  treatife.  The  latter  gives  no  per- 
fon any  right  againft  us  even  in  point  of  confci^nce. 

(tf)  Vflleiano  fenatus  confuUo  plAniflime  compiehenfjm  e^.  Nt  p99  ulh  fstnmgt  rjtfcr* 
eejcrertt,  ff'  1 6.  tit,  i* 

{b)  Here  I  apprehend  th«cthe  Uw  of  England  would  certaioly  adopt  a  different  deter- 
mination. Wherever  the  original  contrad  it  dlfillawed  from  a  difaf probation  of  the 
caufe,  i(  if  h'ghly  reafonable  that  an  cflfefk  (hall  not  be  allowed  to  be  produced  cifcuitouf- 
IjTy  which  cannot  be  produced  dire^ly  }  but  where  there  is  a  mere  inadequacy  in  an  in* 
dividuul  to  make  a  valid  engagement,  and  there  it  DOthtog  *  reprehenfibte  ia  the  engage- 
ment itfelf  \  there  it  no  reafon  for  invalidating  an  undertaking  by  a  perfon  act  ^ft'e^ted 
by  a  legal  inability  to  afTure  the  performance  of  an  aft  con(!ituting  a  oataral  obligation 
in  another;  as  if  goodt  (boold  be-  ibid  to  a  perfon  under  age,  lod  i  pcrfonof  full  age 
ihouid  in  hit  default  engage  to  pay  fur  them. 

FoTx 
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For  inftance,  if  I  have  failed  to  render  mj  benefador  a  fervice, 
which  gratitude  fhould  oblige  me  to  perform,  what  he  fuffers 
irom  a  failure  in  this  duty,  docs  not  therefore  render  him  my  cre- 
ditor, crcn  in  point  of  confciencc.  Therefore,  if  he  owed  me  a 
fam  of  money,  for  which  I  had  no  zStioxt  againft  him  in  confe^^ 
qaence  of  the  lapfe  of  time,  he  would  ftill  be  obliged  in  point  of 
confcience  to  pay  me,  without  dedu£^ing  any  thing  on  account 
of  what  he  had  fufiered  from  my  ingratitude.  On  the  contrary, 
the  natural  obligations,  of  which  we  have  treated  in  this  chaptert 
give  the  perfon  in  whofe  favour  they  are  contraAed  a 'right  againft 
us,  not  indeed  in  point  of  law,  but  in  point  of  cdnfcience.  There- 
fore, if  I  have  contra£led  a  debt  of  five  pounds  at  a  tavern,  in  the 
place  where  I  refide,  the  tavern-keeper  is  my  creditor  of  that  fum 
in  point  of  confcience ;  and  if  I  have  on  my  fide  a  credit  againft  him, 
of  the  like  fum,  which  is  barred  by  length  of  time,  he  may  con- 
fcientioufly  excufe  himfelf  from  paying  it,  by  placing  it  in  com- 
penfation  againft  the  credit  which  he  has  againft  me. 


CHAP.    in. 

Oftbf  difftrmt  Modifications  under  vthich  Obligations  may  be  con^ 

troBed. 

A  R  T  I  C  L  E    I. 

OfSuJpef^ive  Qmdiiionsp  {a)  and  Conditional  Obligations. 

r  I  S  1       ^  conditional  obligation,  is  that  which  is  fdfpended. 
by  the  condition  under  which  it  was  contracted,  and- 
whicb  b  not  yet  accompliihed. 

To  underftand  what  is  a  condidoaal  obligation,  we  ihall  fee,  ift. 
What  is  a  fufpenfive  condition,  and  what  are  the  different  kinds 
of  conditions:  ad.  What  may  make  a  fufpenfive  condition: 
3d.  When  a  condition  is  accomplifhed,  or  confidered  as  accom- 
pliihed :  4th.  We  (hall  treat  of  the  indivifibility  of  the  accom- 
pliflunent  of  conditions :  -  5th.  Of  th&  effedl  of.  conditions : 
6th.  We  (ball  fee  whether  it  is  necefiary,  when  the  obligation  has 
been  contra&ed  upon  feveral  conditions,  that  they  ihould  all  be 
accompliihed  ia  order  to  give  efie£l  to  the  obligati6n. 


(^  Tkde,  Ui  tbe  Uw  of  BttghMdi  are  dilllflgulflMd  by  dM  term  of  cooditiont  pi«« 

51.     What 


iia  OfConditmi^   .  [?•!!•  c.j» 

§  I.     W^aCmikim isj Mnd its  d^trmt Kindt. 

r  lOA  1         ^  condition  is  the  cafe  of  a  future  uncertain  even^ 
which  may  or  may  not  happen,  and  upon  which  the 
obligation  is  made  to  depend. 

P  .     Conditions  upon  which  an  obligation  may  be  fufpended» 

are  divided  into  pofitive  and  negative.  4 

A  pofitive  condition  confifts  in    the  cafe  where  a  thing  that 
may  or  may  not  happen,  (hall  happen,  2s  if  I  many. . 

A  negative  condition  is  that,  which  confifts  in'  the  cafe  where 
fomething,  that  may  or  may  not  happen,  ihall  not  happen^  as  t/ J 
49  990t  marry. 
P  -       Conditions    are  alfo  diftinguiflied  into   poteftative, 

cafual,  and  mixed. 
^    A  poteftative  condition  is  that,  which  is  in  the  power  of  the  per* 
fon  in  whofe  favour  the  obligation  is  contradied  )  {a)  as  if  I  en^ 
gage  to  give  my  neighbour  a  fupi  of  money,  in  cafe  he  cuts  down 
a  tree  which  ob(lru£^s  my  profpdf):  {b)m 

A  cafual  condition  is  that,  which  depends  upon  accident,  and  is 
no  wife  in  the  power  of  the  creditor,  as  iffucb  afiipjball  arrive 

-^^''      ....      .  .  ' 

A  mixed  condition  is  that,  which  depends  upon  the  concurrence 

of  the  will  of  the  creditor,  and  of  a  third  perfon  ^  as  if  you  marry  my 

cotifin. 

$  n.     What  may  mAi  a  Condition  which  fufpends  an  OUigation. 

r  202  1  *  ^^  ^  condition  to  have  the  effeA  of  fufpendiag  an 
^  obligation,  it  is  neceflary,  i.  That  it  (hould  be  a  condi- 

tion of  fomething  future ;  an  obligation  contra£l:ed  under  the  con* 
dition  of  any  thing  that  is  paft,  or  prefent,  b  not  properly  a  con- 
ditional obligation.  For  inftance,  if  after  the  lottery  has  begun  to 
be  drawn,  and  before  an  account  of  it  is  received,  I  promife  a  per- 
fon to  give  hini  a  certain  fum  in  cafe  I  have  the  firft  drawn  ticket ; 
or  if  I  promife  a  certain  fum  in  cafe  the  Pope  is  now  living,  thefe 
obligations  are  not  conditional,  but  they  have  at  firft  their  full 
perfifiion,  If  it  appears  that  I  really  have  the  firft  drawn  ticket^ 
or  that  the  Pope  is  living ;  or  on  the  contrary  no  obligation  is  con* 
tra£ted  if  it  appears  that  I  have  not  the  firft  drawn  ticket,  or  that 
the  Pope  is  dead. 

This  is  decided  by  the  law,  1 00.^.  de  vert.  Obi.  Conditio  in  pr^ 
itritumj  non  tantum  in  prafem  tempus  relata^flatim  aut  perimit  otl^a^ 

(«)  At.Ma  condition  in  the  power  of  the  debcor,  fee  pcft.  105.  s. 

(^}  At  to  the  coodidoaal  Mtural,  of  intttuil  a|reaiKiiO,  lc«  Appcn4is,  N*«  VII- 

7  twttm^ 
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iiwem^  aut  omnino  non  dtffert^  aide  /.  37,  38,  39.  ff.  de.  R.  Cred.  (a). 
Ncvcrthdcfs,  although  the  thing  be  really  due,  the  creditor  cannot 
demand  it  Until  he  has  afcertained  the  fa£t,  and  notified  it  tp  the 
debtor  {b), 

-  -  It  is  neceffary,  ad,  that  the  condition  be  fomething, 
which  may  or  may  not  happen.  The  condition  of  a 
thing,  which  certainly  will  happen,  is  not  properly  a  condition,  and 
docs  not  fufpend  the  obligation,  but  only  defers  the  right  of  de- 
manding the  performance  of  it,  and  is  merely  equivalent  to  a  term 
of  payment  (c). 

[Pctiur  Ijere  maies  a  difllnBion  between  contraBs  and  legadesy  and 
fiews  tbatf  according  to  the  civil  //iw,  a  legacy  given  to  take  effect  upon 
future  events  does  ttot  attach y  uniefs  the  event  happens  in  the  life  ofthi 
legatee*'] 

J.         -        For  a  condition  to  be  valid,  and  to  fufpend  an  obliga- 
tion,  it  mud  be  fomething  pofTible,  laM^ful,  and  not  con- 
trary to  good  manners. 

The  condition  of  any  thing  imponible,  unlawful,  or  contrary  to 
good  manners,  under  which  a  promife  is  made,  renders  the  a  A 
abfolutely  void,  when  it  is  infaciendoy  and  there  is  not  any  otligation 
/.J  11./;  {d).  de  Oh.  i^Aa.L  31.  dia.  tit.  {e).  I,  ^.f.  de.  v.  Obi. 

(a)  aa 

{*)  L.  37.  Cam  »d  praefens  (empot  conditio  confrrtaf)  ftipulitio  non  iufpfnditur,  ft 
fi conditio  vera  fir,  ftipulatio  tenet:  quannvic  tenerc  contrahent<*s  c ^nd  tioneni  ignoreot  ; 
nloti  6  rex  Paithorom  t'itic  centum  [miUia]  dirc  fpnndes  ?  Ead'iq  ftint  &  cum  in 
prarcrittm  contfiiio  confertur.  38.  Rerpiciendum  enim  cffe,  an,  quantum  10  natura  homi- 
Bun  (it,  pcflit  fcire  can  dcbitoin  iri.  39.  Itaqoe  tunc  poteftatem  conditionii  obtinet^  cum  ill 
fnturura  coofertar, 

{h)  The  civilianfl  do  not  feem  to  have  adverted  to  an  obl'gation  refeiable  to  ao  event, 
which  may  either  be  fzh  or  fotute,  aa  a  policy  of  infutance  upon  a  fliip  loft  or  not  loft»  a 
pofliKe  to  pay  a  f«m  ofmontjifjokn  furvives  Thomttt  \  whereat  at  the  lime  of  the  agree- 
neat  the  (hip  may  be  lo(l,  or  one  of  the  perfona  may  be  dead,  as  Wii  the  cafe  in  the  fam^ut 
aofeoftheearlof  ACarrA  and  Pigfiff%S  Bur.  zSoi.  Mu  Cid^ingtoH  and  Mr.  Pigott^  being 
at  Ntwmvkttf  engaged  (in  the  phrafe  of  the  place)  to  run  their  taihera.  The  odds  of  the 
be:  «eie  computed  according  to  their  refpe^ite  ages,  and  ihe  plain'.iff  to  Ic  the  bet  of  Mr. 
CtJriiigtaa  off  hit  hands.  The  defendant  gave  the  plaintift'  a  note,  as  follows  {  1  proralfe 
td  pay  500/.  if  my  father  die  before  Sir  fFUliam  Ctlringtn  Mr  Pig' it*  t  father  had  died  that 
mormng  in  5ir»/)ttr«,  and  it  was  ruled  that  the  pi«inttfr  was  inlitled  to  lecover.  But 
ia  ibeootion  under  which  the  term  is  now  confidcieJ,  the  cbliga'lon  would  not  in  theft 
calcs  be  condition^  i  the  term  cain/iVMirtf/bcipg*  only  applied  to  the  effed  of  fufj>endin£ 
th^  obligation*  it  would  be  merely  utittrtain  whether  it  were  cond  liunal  br  abfulute. 

Upon  the  neceffity  of  notification,  I  think  the  Etigl'Jb  taw  would  adopt  the  oppofite 
niktotbat  which  is  here  ftated,  and  require  the  p^irty  obl'ged  to  apprise  himfeT  of  th« 
fad  ;  and  that  an  a^itm  commencesi  before  the  event  was  or  c^  uld  bf  known,  might  be  fuC 
taiacd,  piovided  it  appeared  at  the  trial  the  event  had  takrn  place  at  fuch  commfcocement. 

(r)  Upon  this  principle  it  is  held  tha;  though  a  bill  ot  each.oge  upon  a  condition  is  vojd, 
a  bill  to  pay  on  the  death  of  any  perfon  is  gocd. 

(d)  Item  [fttb]  impotfibili  conditione  fa^lam  flipulationera  conftat  inutilero  effe 

(t)  Non  UluiB  ftipulationcj  impoffibili  conditiooc  adplicatse  ouJJius  m9mcutifuat5 

Vol.  I.  I  f«d 
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{a)  as  if  I  prorrtife  you  a  fum  of  money  upon  the  condition  of 
your  making  a  triangle  without  angles,  or  going  naked  in  the 
ftrcets. 

It  IS  otherwife  in  tcftamcnts  ;  and  legacies,  given  under  fuch  con- 
ditions would  be  valid,  and  the  condition  would  be  regarded  ai 
if  it  was  not  infcrted  {b). 

When  the  impoiEble  condition  is  in  nm  faciendo^  as  if  I  promife 
you  a  fum  of  monoy  if  you  do  not  ftop  the  courfe  of  the  fun,  it 
does  not  render  the  obligation  under  which  it  is  contracted  void : 
the  condition  has  no  efFefl,  and  the  obligation  is  pure  and  fimplci 
diB.  /.  7.^.  de  V.  OW.  (r).  But  the  condition  not  to  do  a  certain  thing 
ivhich  is  contrary  to  good  manners,  or  to  the  law,  may  render  the 
a£t  void,  becaufe  it  is  contrary  to  juftice  and  good  faith  to  ftipulate 
for  any  thing  to  abftain  from  that  which  we  are  already  obliged  to 
abftain  from  (rf). 

r  10c  1        ^^^  a  condition  to  be  valid,  and  fufpend  the  obligation 
under  wiiich  it  is  cpntradled,  it  is  neceiTary  that  it  fhould 


fed  etiaai  cscerl  qvique  contridtus,  feluti  emptionety  loc«tionea  impoffibill  coadipooe 
inierpofita*,  aeque  nullius  Domenti  funt,  quia  in  ea  re  quae  ex  duorum  plurlumve  cor.fni(« 
agitur,  omnium  vuluntaafpedeturs  quorum  proculdukio  in  hujofmodi  «So  talis  cogitaui 
c(l,  ut  nihil  agi  exiftiment  appofita  ea  conditiooe  quam  fdant  ^Kt  impoifibileffl. 

[a)  IirpofTbiiis  conditio,  cum  in  faciendum  coecipitur,  ftlpulatiotiibus  obftats  alitcr 
atqae  fi  talis  conditio  inferatur  fiipulationey  Ix  in  cselam  noo  al'cendcrit,  nam  utilit  Jc  piae- 
fens  eO  £c  pecun'am  creditam  continet. 

{h)  Theic  ii  not  any  diftin£don  of  this  kind  in  tffc  Jaw  ofEnglatid, 

{i)  This  accord*  with  the  doArioeof  Co,  Lit.  s66«  That  if  the  obligation  of  a  boni 
be  impoHibleat  the  time  of  making  the  condition,  the  obligation  is  fingic  ;  as  if  a  man  be 
bound  in  an  obllgauon,  with  condition,  that  if  the  obligor  do  go  from  fftftmnfter  to  Rtam 
within  three  hours,  the  obligation  ihail  be  void.  Hrre  the  condition  ia  void  and  impoflsble, 
and  the  obligation  Itands  good*  And  the  law  is  the  fame  in  cafe  of  a  feoffment  in  feej 
with  condition  fubfrquent  (which  is  called  by  Potlder  a  refolutory  condition],  the  eflate 
is  abfolute,  and  tbe  condition  impoflfible  and  void. 

But  in  this  rrfpcA  there  is  a  diftinAion  between  a  condition  of  this  kind  that  is  prece- 
dent, (or  in  the  language  ofPothUr^  fufpenfive),  and  fuch  a  condition  fob fequent ;  for  in  the 
former  csf'  no  eftate  or  intereft  will  grow  upon  it ;  as  if  a  man  make  a  leafe  for  li/isy 
upon  cmdicion  that  if  the  leffee  go  to  Rome  as  aforefaid,  then  he  (hall  hare  a  fee  j  here  the 
condition  precedent  is  impofiible  and  void,  and  therefore  no  fee  fimpla  can  grow  to  the 
leiTee. 

The  confiderations  of  conditioni  originally  pofiible,  becoming  afterwards  impoffibtc 
without  the  default  of  the  party,  is  |mncipally  referable  to  refolutory  or  fubfcqaent  con<- 
ditinns  and  penal  obligatlona  ;  for  it  is  clear  that  if  a  precedent  (or  fufpenfive)  condicioa 
becomes  impoflible,  the  obligation  attached  to  the  performance  of  it  can  never  arifr,  unleft 
xhfi  impofnhility  is  occafioned  by  the  party  obliged,  in  which  cafe  the  effe^  is  the  fama  as 
ifthe  condhion  had  been  accotnpiKihed. 

(J)  1  conceive  that  fuch  conditions  may  be  Talid,  or  otherwife,  according  to  a  variety  of 
circomftances  pf  they  in  any  degree  partake  of  extortion,  or  are  a  cloak  for  ilfegality,  there 
can  be  no  doubt  of  their  annulling  the  obligation*  But  there  can  be  no  objedion  to 
making  a  promife  depend  upon  the  contimsance  or  renewal  of  good  condud,  as  to  pay  a 
relation  a  fum  of  morey  if  be  abftaios  from  the  gaming-table,  to  iecure  aaaattttity  to  a 
a  young  woman  if  (he  does  not  renew  an  illicit  coone^on* 

not 


Alt.  L  S  2*]  Of  Conditwnf.  -  115 

not  dcftroy  the  nature  of  the  obligation  {a).  Such  15  the  condition 
which  (hould  make  the  obligation  depcind  upon  the  pure  and 
fimple  will  of  the  perfpn  who  is  engaged;  as  if  I  fliould  promifc  to 
give  a  thing  in  cafe  I  pleafe  :  for  an  obligation  being  y«/r/V  virtcu" 
lum  quo  neceffitaie  adftrirgimur^  and  efTentially  including  a  necefTity 
to  give  or  to  do  fomething,  nothing  is  more  contrary  to  its  nature 
than  to  make  it  depend  upon  the  mere  will  of  the  pcrfon  who 
isfuppofcd  to  contraQ  it;  and  confcquently  fuch  a  condition  does 
not  fufpend,  but  deftroy  the  obligation,  {h)  which  is  defcftive  in 
this  cafe  for  the  want  of  lien,  of  which  we  have  already  fpoken. 
No.  47,  48,  nulla promiJJtQ  poiejl  confiftere  qua  esc  voluntate  promittentu 
fatim  capity  L  108.  §  I'ff-  de  verb.  ObL 

It  is  contrary  to  th«  efience  of  an  obligation,  that  it  (hould  de- 
pend upon  the  pure  and  fingle  will  of  the  pcrfon  who  is  fuppofcd  to 
have  contraSed  it,  but  it  may  depend  upon  the  pure  and  fingle  ^ill 
of  a  third  perfon  ;  therefore  I  may  efFe£lually  contraft  an  obligation 
to  give  or  do  fome  thing,  if  a  third  perfon  confents  to  it,  /.  43)  ^ 
44.  deverb.  Obi,  (f). 

$  Hi.     Jf^ien  a  Condition  is  accomptijhed^  or  cofijidered  as  accotn'* 

plijbed. 

f  90/5  1        PoCtivc  conditions  are  accompliflied,  when  the  thing 

which  is  the  fubjed  of  the  condition  arrives. 

Wlien  a  condition  confifts  in  giving  or  doing  fomething,  it  is 

oeceflary  for  its*  accomplifhment,  that  the  perfon  upon  whom  it 

is  impofcd  fliould  give  or  do  the  thing  prefcribed,  in  the  manner 

(«)  In  the  law  ofEtigUmJf  there  are  fequent  references  to  the  inval'tdity  of  a  condition, 
irpngaan:  to  the  oatucc  of  the  ady  a«  a  gifc  in  uii,  with  a  aonditioo  not  to  fufTer  a  re- 
covery. 

(h)  But  though  an  obl'tgatioh  cannot  depend  upon  the  pure  and  fimple  will  of  the  debtor, 
itnajr  depend  upon  hit  doing  or  noc  doing  a  particular  a^,  wrhich  a£t  depends  upon  hit 
own  unqualified  will,  Ai  if  a  prrf'>n  engages  to  pay  another  icoo/.  in  c^fe  he  pra£(ifea 
asafuigeunwichin  20  nriilcs  of  Litttr/'oci,  A  cafe  of  this  kind  is  referred  to  by  PotAi/ry 
fgfr^  No.  48.  "^ 

((]  L'  43  SI  quit  arbrrsta  (pu^a)  Lucii  Titii  reflitui  fib!  ftipulatas  cdt,  delnde  ipfe 
ftjpnlatoi  moram  feceriri  quomioos  arbitietur  Ticiust  prominbr,  quaii  xnaram  fecerir, 
son  tenetur.  Qu«d  cr«o,  fi  ipfr,  qui  arbit^ari  debuit,  moram  fecerit  ?  magis  probandunni 
cftf  apeifona  oon  efle  recrdend«nn  ejus,  cujul  arbitrium  tnfertum  eft,  /.  44  £t  ideo  & 
oonino  non  arbicretury  nihil  va.e:  ftipulatio  ;  adeo  at  &  fi  peena  adje^rs  fitj  ne  ipfa  <]uidein 
committal  Ur. 

The  t*{tot  W^firf  ».  XFWy  in  error,  6  T.  R.  7^6,  it  an  inftmce  of  the  application  of 
tbis  principle.  It  was  acondition  in  a  policy  of  Infurance  of  the  Pheenix  Fire  Office,  thaE 
tbcniidtfer  and  church  wardens  of  the  parifh  ihould  certify,  that  they  were  acqutinted 
Withthe  chara^r,  &c.  of  the  affaredi  and  it  was  determined  that  without  fuch  cerriHcate 
tbc  company  were  aot  liable.  Mr.  Juliet  Lwremtt  faid,  if  the  refufal  by  the  minifler 
lad  church wirdem  were  a  wrongful  ad,  the  cafes  are  ttoifonn  to  (hew  that  if  a  perfon  ua* 
dcnaiw  far  Um  a£^  of  another,  that  a€t  rouft  b<r  done. 

I  X  V.'hich 
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which  was  probably  intended  by  the  parfies*  Therefore,  if  I  had 
contrafied  fome  engagement  with  you,  in  cafe  of  your  giving  a 
fum  of  money  to  fuch  a  one  who  is  a  minor,  you  do  not  accom- 
plifh  the  condition,  if,  inftead  of  giving  the  money  to  his  tutor, 
you  give  it  to  the  minor  himfelf,  who  has  difCpated  it.  For  it  is 
evident  that  my  intention  in  impofmg  this  condition  was,  that 
you  fhould  give  the  money  to  the  minor  in  fuch  a  manner  that 
he  fhould  profit  from  it,  by  placing  it  in  the  hands  of  his  tutor  i 
and  not  that  you  fhould  abandon  it  to  his  own  difcretion  (a). 

Our  principle,  that  conditions  ought  tP  be  accomplifhed  in  the 
manner  that  was  probably  intended  by  the  parties,  ferves  to  decide 
the  queflion  made  by  the  dof^ors,  whether  conditions  ought  to 
be  accomplifhed  literally  in  forma  fpectjicd  ?  The  anfwer  is,  that 
commonly  they  ought  to  be  accomplifhed  in  forma  fpccifici  /  but 
they  may  neverthlefs  fometimes  be  accomplifhed  per  aquipolienSf 
when  from  the  fubjeft  matter  it  appears  tliat  fuch  was  probably 
the  intention  of  the  parties  :  and  this  intention  is  prefumed,  when 
the  perfon,  in  whofe  favour  the  condition  is  made,  has  no  intercfl 
in  its  being  accomplifhed  in  one  manner  rather  than  in  another. 

For  inflance,  if  I  contrail  fome  obligation  in  your  favour  upon 
this  condition,  that  if  within  fuch  a'time  you  give  me  five  guineas  ^ 
you  are  held  to  accomplifh  this  condition  by  giving  me  105  (hil- 
lings, it  being  indifferent  to  me  whether  I  receive  the  amount  iti 
(liver  or  gold  ;  and  the  rather,  becaufe  in  refpefl  of  money  the 
value  afcribed  to  it  by  theftate,  and  not  the  particular  fubflances^ 
which  are  the  figns  of  that  value,  is  the  obje^i  of  coniideration. 
Arg.  L  I.  in  fn, Jf.de  Contr*  Empt.  (^). 

As 

{a)  If  there  ii  •  covenant  or  condhioo,  to  letve  lil  timber  on  the  land,  \t  is  a  breach  ia 
the  tenant  to  cut  down  the  treei,  though  he  leave  them.  Sir  T.  Raym,  464      If  a  party  after 
contradingfurthe  faleof  an  eftate  falls  the  timber,  he  cannot  maintain  an  action  to  com- 
pel the  purchafer  to  perform  the  contract.     Semble,  Duke  of  St.  Alban"*  v.  Shore »    1  Hm 
BU  470.  • 

{b)  Quia  non  femper,  nee  facile  concurrebat,  ut  cum  tu  haberes,  quod  ego  defiderarem, 
invicem  fa^berem,  quod  tu  accipere  velles,  eleda  materia  efl-,  cujus  publica  ac  perpetua 
eftimatio  difficuicatibus  permntationum,  aequalitate  quanthatis  fubveniret  \  ea  (que] 
materia  forma  pubKca  percufla  ufom  domininrnque  non  tarn  ex  fubftantia  prcbct,  quant 
ffz  quanmate. 

In  the  cafe  oiWorJlty  ▼.  H^ood,  mentioned  above,  (note  to  205)  Mr.  Joftice  Lawreuea 
obfervcd,  that  there  are  fome  caies  in  the  books  refpediag  conditions  precedent,  where 
the  thing  agreed  to  be  done  was  in  effe£l  performed  ;  thoiigh  not  in  the  ezad  manner* 
it  was  deemed  a  fubftantial  performance  x  as,  where  the  condition  was  to  enfieoflT,  a  convey- 
ance by  leafe  and  releafe  has  been  deemed  a  compliance*  So  if  the  condition  be  to  deliver 
the  will  of  the  teOaior,  and  he  delivers  letters  teftamentary,  i  R^,  Ahr,  416.  fiL  a.  4. 
But  this  [vis.  the  certificate  of  other  perfons  inflcad  of  the  minifter  and  churchwardens], 
inftead  of  being  a  fubftantial  performance  of  the  condition,  is  only  a  fubftkiition  of  one 
thing  for  another* 

In  Darr'iniun  v.  E.ifi^  Telv,  S7.  the  plaintiff  declared,  that  in  coniideration  that  be 

(hcui«l 
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-        As  conditions  ought  to  be  accompliflicd  in  the  manner 
'^  ^°'  -*   which  the  contraaing   parties  intended,  it  becomes  a 
qucftion  when  the  condition  confifts  of  fome  ad,  whether  of  the 
creditor  or  of  the  debtor  of  a  third  perfon,  whether  it  can  only  be 
accompliflicd  by  that  particular  perfon,  or  whether  it  may  be  done 
by  his  heirs,  or  by  any  other  in  the  name,  and  on  the  behalf  of 
the  perfon  imported  by  the  condition.    The  dccifion  of  the  queftion 
depends   upon  the  nature  of  the  faft,  and  upon  the  examination 
of  the  intention  of  the  contrafting  parties.     If  the  fa£l,  which  is  the 
objeft  of  the  condition,  is  pcrfonal,  if  it  is  the  acl  of  a  particular 
perfon,  {a)  rather  than  the  mtre  ad  itfelf,  which  the  parties  had 
in  view,  the  condition  can  only  be  accompliflied  by  that  perfon. 
For  inftance,  if  I  agree  with  my  fervant  to  give  him  a  certain  re- 
compcnfe  in  cafe  he  continues  with  me  ten  years,  it  is  evident  that 
his  fervice  is  a  perfonai  ad,  which  can  only  be  accompliflicd  by 
himfclf.    So  widi  refpeO:  to  the  obligation  with  a  pupil  of  a  cele- 
brated p£nter,  to  give  him  a  certain  fum  if  his  mafter  paints  a 
certain  pi£lure  for  me,  this  is  alfo  a  perfonai  a£t,  and  can  only  be 
accompliflicd  by  the  painter  himfelf. 

But  if  the  ad,  whether  of  the  creditor  or  debtor,  or  a  third  perfon, 
which  is  interpofed  as  a  condition,  is  not  a  perfonai  a£l ;  if  it  is 
confidered  by  the  contrading  parties  merely  as  an  ad  in  itfeif,  and 
not  as  the  ad  of  a  particular  perfon,  the  condition  may  be  accom- 
plifhed,  not  only  by  the  perfon  himfelf,  but  alfo  by  his  heirs,  or  other 
fucceflbrs.  For  inftance,  fuppofe  I  engage  to  pay  you  a  fum  of 
money,  if  you  in  the  courfe  of  the  year  cut  down  a  wood  on  your 
land,  which  keeps  the  fun  from  my  vines ;  this  condition  may  be 
accompliflicd  by  your  heirs,  for  the  ad  is  not  perfonai  to  yourfelf. 
It  is  evident,  that  in  attaching  this  condition  to  my  obligation,  I 
confider  the  ad  alone,  and  in  itfelf,  having  no  other  intention  than 
that  the  wood  fliall  be  removed,  and  it  being  indifierent  to  me  by 
whom  it  is  done.    So  if  I  buy  an  dlate  from  you  upon  condition 


ftottld  procure  the  defendant  fix  pound  for  a  year,  the  defiemiaat  profnifed  to  make  him 
a  leafe,  aod  that  on  the  %^^  of  ^f/nV,  he  procured  J»  S,  xo  lend  three  pound  for  a  year, 
ttd  ua  the  «4th  of  Jumt  he  procured  J.  Z>.  to  lead  three  pound  for  a  year,  which  waa 
holden  infttfficteoty  foric  was  the  intent  of  the  parties  that  the  defendant  Aould  ha?e  the 
benefit  of  &x  pound  for  an  entire  year  )  and  it  was  faid  that  if  the  confideration  had  beea 
Id  hate  lent  the  defendant  so/,  in  gddf  and  it  appeared  that  xo/.  of  it  had  been  lent  ia 
£l«cr,  although  the  fubftanoe  of  the  matter  waa  perrormed«  it  did  net  agree  «ith  the  tetter, 
vjsjcb  being  fpecific  and  cxprtfif  ought  to  dired  the  cooftruaion.— And  it  is  ceruin,  that 
accordtag  to  the  principles  of  reafon,  one  thing  miy  be  ib  fpecifically  cspreiTed  aa  the  coo- 
^ticn  of  the  agreement,  aa  not  to  adroit  of  an.  equi?aient  performance^  even  though 
fuch  e^tTaient  might,  in  caie  of  a  general  exprcfliooy  be  allowed  as  fufficieot* 

(tf)  Soch  wM  tfa«  caie  in  H^orfi*^  and  ITW,  mentiontd  in  the  uotn  to  the  two  precedi- 
ng oBinbcra. 

I  3  that 


1 1 8  Of  Conditions.  [P.  II.  c.  3, 

that  fuch  a  one  fhall  give  up  an  eaferiient  which  he  claims  upon 
it,  the  conditio.n  i^  accompliihed,  if  it  is  given  up  by  his  fucceC- 
for  {a). 

P  ^  -  Conditions  of  contra£ls,  by  which  we  engage,  as  well 
for  ourfelves  as  for  our  heirs,  may  be  accompliflied  as 
well  after  the  death  of  the  perfon,  in  whofe  favour  they  are  con- 
traded,  as  during  his  life.  In  this  refpe£fc  contra£is  differ  from 
legacies,  and  other  fimilar  difpofitions,  which  become  void  if  the 
perfon  in  whofe  favour  they  are  made  dies  before  the  condition 
upon  which  they  depend  is  accomplifhed.  • 

Th(^  reafon  of  the  difference  is,  that  the  party  giving  the  legacy 
only  regards  the  perfon  of  the  legatee.  Hence  it  follows,  that  the 
accompliihment  of  his  condition,  which  only  takes  place  after  his 
death,  cannot  give  a  title  to  the  legacy  ;  for  it  cannot  arife  for  the 
1>enefit  of  the  legatee,  who  is  no  more,  nor  for  the  benefit  of  his 
heirs,  who  are  not  the  perfons  that  were  intended  by  the  teftator 
as  the  obje£l  of  his  bounty ;  on  the  contrary,  in  contracts,  the 
perfon  who  llipulates  any  thing  is  held  to  (lipulate  both  for  him- 
felf  and  his  heirs.  The  obligation  is  contracted  in  favour  both 
of  himfelf  and  his  heirs  \  whence  it  follows,  that  the  condition 
under  which  the  obligation  is  contraded,  although  not  accom« 
plifhed  till  after  his  death,  gives  a  right  to  demand  the  performance 
of  the  obligation  {b), 

CynuSf  Barthclusj  and  moft  of  the  ancient  do£iors,  have  maintain^ 
ed  that  our  principle  concerning  the  accomplifhment  of  the  con<» 
ditions  of  contrads,  is  fubjeft  to  exception  in  refpeft  of  potefta- 
tive  conditions,  that  is  to  fay,  of  thofc  which  confift  in  fome  aft 

{0)  In  Fow/tr  v.  SamvjiU^  i  Str,  653,  the  defendant  figned  an  agreement  in  the  follow- 
ing terms.  Received  from  Richard  Uickclt  anj  Co.  4500/.  «hich  J  promife  to  pay  on 
bii  traniferring  me  550/.  South  Sea  Stock.  On  an  action  brought  by  the  farviTing 
partner  of^irWi, it  appeared  that  the  tender  of  ths  ftock  wai  ma^e  after  NickoU^i  death: 
Ar.d  Lord  RajwniiJ,  at  NjfiprhSf  was  of  opinion  that  it  being  tied  up  to  a  tender  by 
J^iikcht  (who  had  time  during  life,  M  not  haftened  by  requeft],  no  tender  after  hi»  death 
could  make  this  ap  abfolute  debt  recoverable  upon  tui  indebitatus  affumftfit.  This  dofirioe 
is  in  oppofition  to  the  text  of  Potbier.  1  cannot  forbear  addingi  that  it  appeara  no  iefs  op- 
pcfiteto  the  plain  reafon  and  jufticeof  the  cafe. 

{b)  This  diftindion  is  not  in  general  allowed  in  the  Engl'fi  law.  If  the  conditional 
legatee  forvives  the  teftator,  the  property  vcftsin  him  fubjed  to  the  condition,  and  is  tnuif- 
miflible  and  difpofeable.  Where  a  legacy  is  charged  upon  a  real  eftate»  and  the  payment  ia 
poftponrd,  the  legacy  fails  by  the  death  of  the  legatee  in  the  mean  time,  unlefa  it  appeara 
that  the  poflpr cement  of  the  payment  waa  for  the  convenience  of  the  eAate,  in  which 
cafe  it  attaches.  But  fuch  faiiufc  does  not  take  place  in  cafe  of  the  devife  of  the  efUte 
itfelf.  There  are  feveral  cafes  refpe^ing  the  point,  whether  a  taftameotaty  difpofition 
to  take  eflfedl  at  a  certain  age  does  or  doea  net  become  void,  by  the  party  dying  bel>re  that 
age ;  but  thefe  are  all  referable  to  the  quefiion  of  inteotton*  whether  the  attainment  of  the 
age  ihculd  be  a  condition  or  a  denotation  of  time.  The  general  view  of  that  fubje€k  ia 
very  »hly  taken  by  Sir  fVUiiam  Grant,  Ma&cr  of  th<Rolli>  In  the  cafe  cOianJbn  v«  Graham^ 

wliich 
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which  is  in  the  power  of  the  pcrfon  in  whofe  favour  the  obligation 
is  contn&ed.     Thefe  authors  contend,  that  they  cannot  be  accom- 
pb'fhed  after  his  death.     If  this  decifion  were  retrained  to  potef- 
tative  conditions*  which  confid  in  fome  perfonal  z&  of  the  cre- 
ditor, It  could  not  be  attended  with  any  diiBcuky.     It  is  evident, 
from  what  has  been  already  faid,  that  fuch  conditions  cannot  be 
accompliihed  after  his  death ;  but   it  is  falfe,  that  nil  poteftative 
conditions,  indifcriminatcly,  cannot  be  accomp]i{hed  after  the  death 
of  the  creditor,    and   there   is  no   folid   r^afon  upon  which  the 
opinion  of  thefe  doctors  can  be  eftablilhed.     They  oqly  found  it 
upon  fome  texts  of  the  law,  which  are  by  no  means  decifive,  and 
which  it  would  be  too  tedious  to  mention  and  refute  \  it  will  be 
fufficient  to  anfwer  the  law,  48. jf*.  de  verb.  OhL  {a)  which  is  the 
principal  foundation  of  this  opinion.     It  is  there  faid,  that  in   a 
ftipulation,  thefe  terms  CMUpetiero  dabls ;  are  different  from  thofe 
SI  petiero,  and  that  they  do  not  include  a  condition,  admonitiofiem 
magisquam  conditionem  habethacjiipulatioy  Isf  tdeo^  addsUlpian,^  J#r^ 
jtra  friusquam  petiero^  non  videtur  defecijje  conditio.     From  thefe  laft 
words  our  do&ors  argue  thus  :  Ulpian  fays,  that  when  the  parties 
have  ufed  thefe  terms,  cum  petieroy  «the  death  of  tlie  creditor  before 
demand  does  not    prevent  tlie  efFe£l  of  the  agreement,  becaufc 
thefe  terms,  cum  petiero^  do  not  include  a  condition  ;  then  fay  they, 
if  the  parties  had  made  ufe  of  terms  wliich  do  include  a  condition, 
(iich  ^  Ji  petieroy  it  would  have  been  otherwife,  and  the  death  of 
(he  creditor,  before  demand,  would  have  defeated  the  condition, 
anddeilroyed  the  obligation  \  then  the  condition^  ^iVr^,  can  only 
be  accompliflied  with  effedl  in  the  life-time  of  the  creditor  j  then 
poteftative  conditions  can  only  be  accompliihed  with  efiedt  in  the 
life  of^the  creditor.     I   anfwer,  that  the  laft  confequence   is  ill 
drawn :  thefe  doflors,  contrary  to  the  rules  of  logic,  argue  from  the 
particular  to  the  general  *,  I  agree  that  the  condition^ /^/iVr^,  cannot 
be  accomplifhed  after  the  death  of  the  creditor,  becaufe  it  appears 
that  in  this  condition  it  is  the  perfonal  a£t  of  the  creditor  \  it  is  the 
demand  which  he  (hall  individually  make,  that  is  intended  by  the 
parties  as   a   condition,  otherwife  the  condition  would  have  no 
meaning :  but  it  does  not  follow  that,  becaufe  the  condition  Ji 
fetiar^  cannot  be  accomplished  after  the  death  of  the  creditor,  there- 
fore other  poteftative  conditions  depending  upon  an  a£l,  which  is 
not  perfonal,  cannot  be  accomplifhed  with  t&€t  after  the  death  of 
the  creditor.    This  queftion  is  treated  at  great  length  by  Covarum 
viasy  ^u^ftPra^.  39. 

(4)  &  dtctm^  €um  ptt'ttrOf  iUri  faero  ftipnittus }  idmooittonein  nMgtt  qosodamt  quo 
cderiai  reddantur,  Sc  quifi  6o€  mon»  quam  condtiiooem  hthct  ftipttlatio,  U  ideo  licet  de- 
tefleio  piiasj  qujun  pciitra,  ood  \idctur  defccifle  conditiot 

1 4  When 
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r  200  1  Wi^n  the  condition  includes  a  fpecificd  time,  with* 
in  which  it  is  to  be  accompiiftied  ;  as  if  I  am  obliged  to 
'  give  you  a  certain  fum  if  a  particular  (hip  (hall  arrive  in  the  courfc 
of  this  year,  the  thing  mull  happen  within  the  fpecificd  time,  and 
when  that  is  expired,  without  its  happening,  the  condition  fails, 
and  the  obligation  contra&ed  upon  fuch  condition  is  entirely  at 
an  end. 

But  if  the  condition  does  not  include  any  fpeciiic  time  within 
which  it  is  to  be  accomplifhed,  it  may  be  fo  at  any  time,  and  is  not 
held  to  fail  until  it  becomes  certain  that  the  thing  will  not  ukc 
place. 

There  is  an  exception  from  this  rule,  where  the  condition  con- 
fifts  in  fomething  which  the  perfon,  in  whofe  favour  I  am  obliged, 
•  ought  to  do,  and  which  I  have  an  intereft  in  having  done ;  as  if  I 
promife  my  neighbour  a  certain  fum  if  he  will  remove  a  tree  which 
is  injurious  to  me :  for  in  this  cafe  I  may  affign  him  to  appear, 
that  a  time  may  be  prefcribed  within  which  he  (hall  accomplifli 
the  condition,  and  that  in  default  of  his  doing  fo,  I  may  be  dif<^ 
charged  purely  and  (imply  from  my  obligation  [a). ' 
r  210  1  Negative  conditions  either  have  or  have  not  a  fpecificd 
time :  when  they  have  fuch  time,  they  exift  as  foon  as 
the  time  is  expired,  without  the  thing  taking  place.  For  inflance, 
if  I  proniifc  you  fomctliing,  provided  a  (hip  does  not  return  in  the 
courfe  of  this  year,  the  condition  will  exift  as  foon  as  the  year  is 
expired,  without  the  (hip  having  arrived.  They  may  be  accom- 
pli(faed  before  the  expiration  of  the  time,  if  it  becomes  ceruin  that 
the  thing  will  not  take  place. 

If  the  negative  condition  has  no  time  fpecificd,  it  is  not  deemed 
accompli(hed  until  it  is  certain  that  the  thing  will  not  take  place. 
{h)  For  inftance,  if  I  engage  to  give  you  fomething,  provided  a  (hip 
does  not  arrive  in  fafety  from  the  Weft  Indiesy  the  condition  will 
not  exift  until  it  is  certain  that  the  (hip  will  not  return  \  as  by  certain 
intelligence  being  received  of  its  lofs  (r). 

If, 

(«)  We  have  oot  la  Engtamlany  judicial  proceeding  prcicribcd  for  this  pnrpofe»  though 
I  cooceiva  that  a  fuit  in  eqiTity  might  be  allowable  under  the  circumftancei  ftated.  Bat 
it  feeoii  to  me,  that  wUhout  any  fuit  whatever,  if  a  perfon  engages  to  pay  a  fum  of  money, 
or  do  any  other  *€t  upon  the  performance  of  a  condition  for  hit  intereft,  and  no  time  is 
prefciiled,  the  promife  will  be  difcharged  in  cafe  the  condition  it  not  performed  wiihina 
teafonable  time  after  requeft.  ytd.  the  diftin^ooi  upon  this  fubjeA,  Co.  Lit,  aoS,  %o^, 
Shep*  Touch,  134.  T37.  CpmynSf  Condition.  C.  3. 

[i)  Randal  V.  Payne  t  i  Bro^  55.  A  teftator  direAed,  that  if  either  of  certain  perfoat 
ftiould  marry  into  the  family  of  RMngton,  and  have  a  fon,  fuch  fon  (hoold  have  hia  eftate  ; 
and  if  they  fhould  not  marry  into  that  family,  it  (hould  belong  to  another.  They  all  mar- 
ried, but  cot  into  the  family  mentioned  ;  and  it  was  held  that  the  devife  was  fufptodcd, 
at  their  hufbands  might  die,  and  they  might  afterwards  marry  into  the  fovouted  family. 

(()  This  is  only  one  medium  of  cfidencc*    The  not  rccciTiog  any  ioteUigence  for  ■ 

•    Icogtb 
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If,  however,  the  condition  confifts  in  fomcthing,  which 
'•  '  ■'  is  in  the  power  of  the  debtor,  and  which  interefts  the 
perfon  in  whofe  favour  the  obligation  is  contrafted  5  as  if  a  perfon 
engages  to  give  me  a  fum  of  money  in  cafe  he  does  not  remove 
a  tree  in  his  land  which  is  injurious  to  mine,  I  think  he  who  is^ 
obliged  may  be  affigned,  and  that  in  default  of  doing  fuch  thing 
within  the  time  appointed  by  the  judge,  he  fhall  be  condemned 
to  pay  what  he  had  engaged  to  give,  in  cafe  he  did  not  do  the  a£l« 
And  if  he  does  not  do  it  within  the  time  appointed,  this  negative 
condition  will  be  deemed  to  have  exifted,  and  he  will  in  confe- 
quence  be  condemned  to  p^y  the  fum  which  he  has  engaged  to 
pay,  under  this  condition  («).  This  decifion  however  has  not 
appeared  without  difficulty  to  the  Roman  jurifts  \  the  two  fchools 
were  divided  upon  the  queftion,  /.  115.  §2.jf>  de  verb.  ObL  (^}  that 
of  the  Sabinia^Sf  which  I  have  followed,  appears  more  conformable  to 
the  fpirit  and  fimplicity  of  the  French  law. 

.  It  is  a  rule  common  to  all  conditions  of  obligations^ 

that  they  be  taken  to  be  accompliihed  when  the  debtor, 
who  is  obliged  under  fuch  condition,  has  prevented  its  accomplilh- 
ment,  (c)  quicumquefub  conditione  MigaiuSi  curaverit  ne  conditio  exi/leret 
nibihminus  obligatur,  /•  85.  $  7j^  ^  verb.  ObL  Pro  impletd  habetur 
conititio  cum  per  eumfiat^  qui^Jiimpleta  ejfety  debiturus  ejfet^  I.  Si.  §  I. 

'  #^ 

length  of  time  which  can  only  beaccoant^d  for  by  the  fuppofitioo  of  a  loft,  it  equivalent 
to  an  account  of  an  adual  lofs^  at  it  evident  from  cooftant  experience  in  refped  to  polici^ 
of  inrurance* 

(tf)  1  conceive  that  the  f4me  confeqaence,  according  to  the  Snglifb  law,  would  attach^ 
in  ctfe  of  negleding  to  do  the  »&.  wiihin  a  reafonable  time  atter  lequelU 

(i)  Item  &  quit  ita  iiipaletur,  Ji  Pampktium  mh  dedtehy  centum  d*rt  Jj^9ndet }  Pegafitt 
rci/yOfldit  noa  ante  commitir  ftipulationem,  quam  defiiflct  pofle  Pamphiiut  dari.  Sabioas 
antem  exiltimabat  ex  fenientia  contrahentium  poflquam  homo  pocuit  dari,  coofeiiioi 
agendum,  ft  tamdiu  ex  ftipulatione  non  pofle  agi,  qu^mdiu  per  promiflbrem  non  ftetic  quo* 
mioua  hominem  darct,  atque  defendebat  exemptopenut  legataci  [Mociut]  etenim  heredem^ 
fi  dare  pocuiflet  p«namy  nee  deoiifet,  cuneftim  in  pecuniam  1- gator um  teocri  fcripfitx 
idqoe  utiliiatis  caufa  receptum  eft  ob  defuodU  voluntatcm  St  ipfivja  rei  oatura. 

itaqoe  poccft  Sabini  fentcfitia  recipi,  fi  ftipuhtio  non  a  condiiione  cxpit ;  veiuti.  Si 
Famfkiium  mm  detitnt,  tantum  dartjfmdn,  fed  ita  concepta  fie  [fti^ulaiio],  Famphilum  daie 
fpoodct?  Jt  aaa  dtderu^  t»ntum  darij^ottdei  t  quod  fine  dubio  verum  erit,  cum  id  a^oai 
probatur»  ut  fi  homo  datui  non  foerit,  &  homo  it  pcCunia  dcbeatur ;  fed  Ic  fi  ita  cauium  fit^ 
uifiiit  pecuma  wn  frlafkamlm  dtbeatur^  idem  defeodendum  erit  ^  quoniam  fuiile  voluntas 
probaiur  ut  h>>mo  folvatur  auc  peconia  pctatur. 

\c)  An  ioftance  of  the  accompliihment  of «  condition  being  prevented  by  the  aft  of 
thed^bcdr^  arofe  in  the  cafe  of  Ufitbam  v.  the  Eafi  Mia  Company,  iT,  R,  6j8»  upoa 
apro*ifiao  in  a  charter-party,  ftjting  that  nothing  ihoold  be  all  'wed  .or  fhort  tonnage^ 
aolelA  the  &ffle  ftould  be  certified  by  the  Company**  agenti,  prefidentt,  or  chieft  in  council, 
or  fupercargoei,  firom  which  the  fiiip  ibould  leceive  her  Uft  difpatc^et ;  and  it  being  found 
chat  the  plaintiff  had  taken  all  proper  ftept  to  obtain  the  certificate,  and  that  the  Company's 
agtaca  having,  by  thrtr  ncjjled  and  default,  rendered  it  impoflibte  that  the  condition  couM 
be  pcffoinaed,  ic  waa  equal  to  a  performance. 

In  the  cafe  of  JVarfiey  v.  MW^,  which  hat  already  been  frequently  rcf-rred  to  in  the 
coarie  of  the  prckot  arUcle,  it  wat  admitted,  chat  if  the  obcaioing  the  certificate  bad  been 

prevented 
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ff,  de  Cond.  et  Dem.  And  this  is  a  confequence  of  the  rule  of  laW| 
in  omnibus  caufts  profaBo  accipitur  id  in  quo  per  alium  mora  Jit ^ 
/.  39*  jf*  de  R9  L  It  may  however  be  faid>  that  it  is  by  the  a£l  of 
the  debtor  that  a  condition  is  not  accompliihed,  and  that  it  ought 
to  be  confidered  as  accompliflied,  when  it  is  only  indireQly,  and 
without  any  int^tion  of  preventing  its  accomplifhment,  that  he 
has  placed  an  obflacle  in  the  way  of  it.  Therefore  Paulus  fays, 
with  refpeft  to  conditions  attached  to  legacies  :  Non  omne  ab 
haredis  perfina  interveniem  impedimentum  pro  expleti  conditione  cedit^ 
i.  ^%.ff.  de  Statuliberis. 

For  inftancC)  if  a  teftator  to  whom  I  fucceed  leaves  you  a  houfc, 
provided  that  within  a  year  after  his  deceafe,  you  give  the  creditor 
of  Peter  a  certain  fum  for  which  he  keeps  him  in  prifon,  and  I 
being  your  creditor  on  my  own  account  for  a  confiderable  fum, 
feize  upon  your«effe£^s  to  fatisfy  my  debt ;  although  this  feizure 
deprives  you  of  the  power  of  giving  the  money  to  the  creditor  of 
Peter^  and  of  accompli(hing  the  condition  of  your  legacy,  I  (hould 
not  hereby  be  properly  held  to  have  prevented  the  accomptifhment^ 
and  it  would  not  be  taken  as  accompliflied,  for  it  is  only  indire£bly 
that  I  have  prevented  it :  this  feizure  which  I  have  made,  was  not 
made  with  the  defign  of  preventing  you  from  accomplifhing  the  con- 
dition \  I  had  no  other  obje£i  than  to  obtain  in  a  lawful  manner  the 
money  due  to  me  from  you. 

Obferve  alfo  in  this  refpe£t  a  difference  between  conditions, 
the  accomplifhment  of  which  is  momentary,  and  thofe  which  are 
accompliflied  by  a  fucceflion  of  time.    The  px?t  are  taken  to  be 


prevented  by  the  ad  of  the  Infurince  Office*  it  would  have  been  a  dirpCDfation  from  the 
condition. 

Jf  the  petfon,  who  if  under  a  conditional  obligatioot  difcbargei  the  other  from  ezecotiag 
the  condition*  it  hai  alfo  been  effabliflied  by  oar  courts  to  be  a  fufficient  performance ;  and 
in  the  leading  c^fe  upon  the  fabjed,  it  was  held  that  if  one  party  it  ready,  and  the  other 
ftups  him  on  the  ground  of  intention  not  to  perform  hit  part ;  It  is  not  necefljry  for  the  fiift 
to  go  further*  and  do  a  nugatory  ad.  Jott  v.  Barkeityj  Dwg^  684. 

Bat,  without  fuch  a  difchargc  or  refufal,  it  fefms  that  the  party  bovnd  to  perform  the 
condition  muft  da  every  thing  towards  it  which  can  be  dune*  without  tbe  concurrence 
of  the  other  party,  if  one  of  the  old  cmfes  upon  the  fubjed  feem  to  carry  this  dodrine 
to  an  unreafonabie  extreme.  The  difcuflioo  which  took  place  in  the  cafie  Uft  mentioned* 
will  give  the  fuUcft  information  to  thofe  who  are  detirous  of  purfuing  the  fubjed  further. 
With  refped  to  the  nature  and  ^  effrd  of  mutual  agreements  to  be  performed  at  the  iaae 
Ume*  fee  the  Appendix  to  this  article.  (No.  VII.) 

In  a  former  cafe*  between  Hu  Rkhard  H^tkawif  and  the  Eaji  ln£a  Company,  it  was  held 
that  a  charter-party  having  engaged  for  the  payment  of  freight  on  a  delivery  at  the  pore  of 
l.iird«,  and  a  delivrry  at  Margate   having  been  in  the  comemplation  of  the  patties  fob- 
fticutad  for  a  delivery  at  the  port  of  LnJou,  it  was  a  good  performance  of  the  conditioo* 
Doug'  27a. 

But  where  a  new  agrcfment  is  fubftitut'd  to  the  original  Agreement*  the  plaintiff  maft 
tak?  care  to  frame  his  declaration  according  to  the  fad*  and  cannot  maintain  an  adion  apoa 
the  fixft*  by  (hewing  a  pcrrorflDiocc of  the  Uft*    See  Htsd  v.  W^thmoMf  1  £«/.  619. 

accompliflied^ 


Art.L§30  OfConditim.  UJ 

accompliflied,  as  foon  as  the  conditional  creditor,  having  prefented 
himfelf  to  accompliih  the  condition,  is  prevented  hy  the  debtor; 
it  is  not  fo  with  refpe£i  to  the  others.  For  inftance,  if  I  engage  to 
do  fomething  in  favour  of  a  huibanditian,  upon  condition  he  (hall 
do  me  ten  days  work,  and  having  offered  himfelf  for  the  purpofe^ 
I  fend  him  away  j  the  condition  is  only  deemed  to  he  accompliihed 
in  part,  and  as  to  one  day's  work,  it  would  only  be  taken  to  be 
intirely  accompliihed,  after  he  had  offered  himfelf  on  ten  different 
days  {a). 

With  TefpeA  to  the  rule  concerning  poteftative  conditions)  that 
diey  ought  to  be  taken  as  accompliflied,  when  the  accomplifliment 
of  them  was  not  in  the  power  of  the  perfon,  to  whom  a  legacy 
had  been  left  upon  fuch  condition,  it  is  a  rule  which  applies 
Co  laA  wills,  and  does  not  extend  to*contrads.  For  inftancCf 
if  a  perfbn  has  left  you  a  certain  fum,  provided  within  a  year  after 
his  deceafe,  you  give  your  flave  James  his  freedom,  this  condition 
is  deemed  to  be  accompliflied,  and  the  legacy  is  due,  if  the  death  of 
James  takes  place  a  fliort  time  after  that  of  the  teflator,  fb  that 
you  are  prevented  from  executing  and  accomplifliing  the  condition^ 
/.  54.  $  2»ff.  de  Leg.  i.  (^}  But  if  a  perfon  by  an  agreement  with 
you,  engages  to  give  a  fum  of  money  upon  the  like  condition,  I 
think  the  money  will  not  be  due  to  you,  if  you  are  prevented  by 
the  death  of  James  from  accomplifliing  the  condition. 

The  reafon  of  this  difi^crence  is,  that  lad  wills  are  fufceptible  of 
a  more  extenfive  interpretation  \  on  the  contrary,  contrails  ought 
OBly  to  be  conllrued  quantum  fonant^  and  the  interpretation  in  cafe 
of  doubt  is  always  made  againft  the  perfon  in  whofe  favour  the 
obligation  is  eontraded, /zm^/^f//Vi/j  contra  Jlipulatorem  efiy  L  t6.ffi 
it  22.  Dub.  becaufe  he  oiight  to  blame  himfelf  if  the  a£i  is  not  ex- 
plicit, as  it  was  in  his  power,  being  prefent,  to  exprefs  it  better^ 
/•  39.  {c)ff.  de  PaB,  /.  99.  de  verb  ObL  {d).  Therefore,  according  to 
this  principle,  when  a  perfon  contrafis  an  engagement  with  me, 
upon  condition  of  my  giving  freedom  to  my  flave,  in  a  cafe  of 

(tf)  T}ib  illitftrttioo  takci  it  for  granted,  that  the  particular  da^i  are  at  the  option  of  the 
pcribo  who  it  to  do  the  work.  Whether  thit  would  be  the  true  cofiftrudion  of  a  conditioA 
aprtfled  io  (eoeral  terms,  it  a  qoeflion  foreign  to  the  objeA  at  prelient  under  €on6der«tion« 

(^)  Sed  et  fi  fetvi  mors  impeaiiTet  raaoumiffionem,  cum  tibi  legaCum  eflet,  fi  eum 
■Mnoniflet  j  nihilominus  debet  or  ttbi  legatain  ;  quia  per  te  non  ftetit ,  quominut  pervcniat 
adlibertatem.  The  principle,  that  a  legacy  given  upon  a  coodirion  prKedeot  it  due,  if  tht 
perftrmance  of  the  condition  bccomet  impoffible,  is  not  recognised  in  the  law  of  Enrtani^ 
Sec  tsMMdel  V.  Currer^  %  Bro.  Ch.  Rep.  67. 

{i)  Veteribos  placet,  pdionem  obfcuram  vel  ambiguam  fcnditori,  et  qui  loaf i^ 
poccte;  io  quorum  fuic  poteftate  legem  apertiut  con fcri here. 

<^  Qoidquid  adilringendae  obligationit  ett,  id  ni6  palam  verbis  exprimitur,  ominnni 
iBtelUgeodoffl  eft,  ac  fere  fccundum  promiiToK^m  interpfetaouir  j  quia  ftipul«tori  libcroia 
iiic  tobt  iau  concipete. 

doubt 


y 


1 24  ^f  Conditions.  [^P.  11.  c.  3, 

doubt  whether  the  obligation  has  been  contraSed,  even  where  it 
was  not  in  my  power  to  liberate  him,  the  interpretation  ought  to 
be  againft  me,  and  I  am  not  entitled  to  demand  what  was  promifed 
me  upon  this  condition,  although  the  death  of  the  flave  having 
taken  place  before  I  could  accompliih  it,  has  prevented,  me  from 
doing  fo.  This  decifion  holds  good,  even  where  I  had  already 
made  fome  preparations,  as  if  I  had  recalled  the  flave  from  a  dif- 
tant  place,  in  order  to  liberate  him  before  the  judge  of  the  place 
where  I  refide,  and  he  had  died  on  the  road,  I  could  not  demand 
what  was  promifed  me  on  condition  of  his  enfranchifement. 
P  -        It  is  the  fame  with  refpeft  to  the  rule  concerning  mix- 

ed co(iditions.  If  a  perfon  promifed  me  a  certain  fum  in 
cafe  I  mavry  his  coufin,  I  think  that  the  fum  would  not  be  due  if 
I  was  ready  to  marry  her,  and  flie  refufcd,  although  if  a  legacy  was 
given  me  on  fuch  a  conditionj  it  would  be  taken  as  accompli{hed» 
f.'^i.ff.  de  Cond.  {a). 


0     __ 

§  TV.    Of  IndivjfiH/ity  in  the  Aceompli/bment  of  Conditions  (i). 

-  -       The  accomplifhment  of  conditions  is  indivifible,  even 

when  the  thing  which  is  the  objeft  of  the  condition  is 

fomething  divifiUe.     Forinftance,  if  a  perfon  has  left  me  an  cftate 

(«]  In  tefiamento  ita  etat  fcriptum,  Stlcbut  &  PampkiU  liberi  'un^o  :  &J!  fw  matrim" 
mum  cderhut  kern  meyi  kit  ttntum  dan  damnat  ejio;  Siichus  ante  aprrtas  tabu  las  decef- 
fit :  rcfpofidit  partem  'Stichi  defe£^am  efle:  M  ft  Paoaphiiam  dcfedam  conditiono 
videriy  ideoque  parent  ejus  apud  h  redem  remanfuram  ^  fed  rt  h  uterque  viveiet,  U  Stichot 
aollet  ram  uxorem  ducerc^  cum  mulier  par^ra  cHet  nubere,  illi  qu  dem  leg^tum  debere- 
tor.  Stichi  autem  p>itio  inutilis  fiebat.  N^m  cum  uni  ita  legatum  fit,  Ttt'a  fi  Selam 
Mxorem  duxerit,  heres  mtut  centum  data  ;  fi  quidem  Seia  moriatur,  defe^tus  conditiooc  Intel- 
ligitur  :  at  fi  ipfe  decedati  rthtl  ad  heredem  fuum  eum  traofmrttere,  quia  moite  ejua  con- 
tfilio  defect  He  intel)i|irTur ;  utroque  autem  vlvente,  fi  quidem  iffe  nclic  uxorem  dacere, 
^aiaiptius  U&o  conditio  (^efecit,  nih'l  ex  legato  confequitar ;  mulierc  autera  nolente  ovbcra 
cum  ipfe  para'ut  cHet,  le^'atum  ci  debetur.       ^  > 

A  teftaior  gave  his  eftate  in  trait  tor  his  grandaughter,  and  the  heirs  of  her  body,  re- 
mainder to  Cpmyus,  and  his  right  heirs^opon  coiidiiion  that  he  (hould  marry  the  grandaughter. 
C^avyn  filed  a  bill  offering  to  marry  the  grandaughter,  which  flie  lefufed,  and  Toon  after* 
warda  married  another  perfon,  and  fuflfered  a  recovery.  Lord  Taibof  expreflTed  himfelf 
inclined  to  think  that  the  marriage  was  a  condition  fubfequent,  and  that  It  waa  difpenfed 
with,  partly  by  the  lady's  death,  and  partly  by  her  declaration  that  (he  would  not  marry  himj 
but  be  decided  that  the  eftate  was  fnfiliciently  barred  by  the  recovery.  JUhitifon  v.  Ceeiynt^ 
ITemp,  7a,'b.  164.  It  ia  to  beobferved,  that  the  firft  part  of  this  opinion,  which  was  merely 
eztrajttd'cial,  is  wholly  referable  to  the  conOrudion  of  the  condition,  as  being  precedent 
or  fabiequent ;  and  does  not  import  any  general  rule  analogouB  to  that  of  the  civil  ]aw» 
that  admitting  it  to  he  precedent^  the  performance  of  it  was  difpenftd  with  by  the  refufal  tA 
marry.  It  is  very  difficult  to  accede  to  the  opinion,  that  this  condition  ihould  be  confboed 
ocherwife  than  as  a  condition  precedent* 

(k)  At  CO  the  dodrine  of  apportionmeot*    See  Appendix,  Noi  VlIXt 

in 
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t 

in  cafe  I  give  a  fum  of  money  to  his  heir,  or  I£  by  an  agreement 
ofcompromife  a  perfon  engages  to  leaVe  mean  eftate,  which  ia 
in  difputc  between  us  in  cafe  I  give  him  a  certain  fum  within  a 
given  time :  although  the  ohjeSt  of  this  condition  is  divifible,  no« 
thing  being  more  fo  than  a  fum  of  money,  yet  the  accomplifhment 
of  it  is  indivifible,  fo  far  as  that  the  legacy  which  has  been  given^ 
or  the  obligation  which  has  been  contra&ed  under  fuch  condition 
will  be  in  fufpence  until  the  accompliihment  of  the  whole,  without 
the  accomplifiiment  of  a  part  giving  any  title  to  a  proportionate 
part  of  the  legacy,  or  to  the  performance  of  a  proportionate  part 
of  the  obligation,  /.  23.  {a)  L  56.  {h)ff.  de  Ctmd,  et  Demon.  There<* 
fore  if  a  perfon  leaves  an  eftate  to  Peter^  on  condition  of  his  giv- 
ingthe  heir  lOOoA  and  Pettr  dies  after  having  given  5C0I.  the  le« 
gacy  becomes  void  for  the  whole,  d.  /.  56.  and  the  heir  of  Piter 
can  only  reclaim  the  five  hundred  pounds,  condiBioneJine  caufa^  un^ 
lefs  the  heir  of  the  teftator  prefers  difcharging  the  legacy  in  part.  It 
is  in  favour  of  the  heir,  that  the  condition  is  regarded  as  indivifible* 

It  would  be  the  fame  if  the  legacy  had  been  given  to  Peter^  or 
in  default  of  him  to  his  children,  and  Peter  having  died,  one  of  the 
children  had  paid  the  heir  his  (hare  of  the  one  thoufand  pounds,  the 
condition  would  not  be  deemed  in  any  degree  accomplifhed,  and  he 
could  not  demand  any  thing  until  the  refidue  was  paid,  d.  /.  56. 

It  would  be  otherwife,  if  the  legacy  was  at  firft  given  to  two  le- 
gatees under  this  condition.  The  teftator  having  at  the  firft  impofed 
the  condition  upon  two  perfons,  is  held  to  have  divided  it  between 
them,//.  /.  56. 

J.  ^-  i>f/i7i0i//f/f  decides  for  the  indivifibility  of  the  condition 
in  the  following  cafe.  Four  heirs  of  a  debtor  are  con- 
demned to  pay  a  certain  fum,  with  an  allowance  of  two  years  for 
the  purpofe,  provided  they  give  fecurity  within  a  month.  Dumoulin 
maintains,  that  three  of  the  heirs  who  would  have  given  fecurity 
for  their  refpe&ive  (hares  within  the  month,  are  not  to  be  allowed 
the  benefit  of  the  term,  if  their  co-heir  does  not  in  like  manner 
give  fecurity  for  his  part   His  reafon  is,  that  the  creditor  is  in  thia 

(«)  Qvidnobtts  heredibut  decern  dare  juflfas  eft  [et]  fundum  fibi  habere,  vcriot  eft,  ot, 
coDdidoDem  fcindere  non  pofiic  nectiam  legatuai  fcindatur  5  igitur  quamquia  alteri  quinqut 
dcderit,  Bullam  partem  fundi  vindlcabit,  m(i  alteri  quoque  adeunti  heredititem  reUqvt 
qttinqoe  oaineraverit»  aut  Ub  omittente  beredttatem  tota  decern  dederit* 

{h)  Cai  fuadas  legatas  eft,  ^f  decern  dederit,  partem  fundi  confequi  nop  poteft,  niii  to- 
C^m  pecaniam  ouoicranet ;  diflimilia  eft  caufa  cum  duobui  eadem  vet  fub  conditboe 
legau  eft.  la  hac  en'im  quaeftiooe  ftatim  a  teftamento,  quo  pluriboa  conditio  tppofita 
c4,  diTifa  quoque  in  (ingulaa  perfonai  v'tderi  poteft.  Si  ideo  finguli  cum  fua  parte  et  con« 
dfcioni  parere  ic  legatum  capcre  poiTant ;  nam  quam? ia  fomma  univerfae  coaditionii  fit 
adfcripca,  enumerattone  perfooarum  poteft  videri  etFe  dififa  ;  ineo  veroy  quod  uoi  fub  con* 
dhjcne  l^atum  eft,  fctodi  ex  accidenti  conditio  non  debet ;  ft  omnia  numeral  eorum,  qui 
in  Jocnm  ejut  rubftituuntur,  pro  Hogulari  perfona  eft  babeadoK 

2  cafe 
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cafe  the  moft  farourable  party,  (iiice  he  fuffers  frdm  a  term  no€ 
agreed  upon,  being  allowed  to  his  debtor  \  whence  it  follows  that 
the  condition  upon  which  the  term  is  granted  by  the  judge, 
ought  to  be  interpreted  in  his  favour,  and  flri^ily  againft  the  debtor. 
If  the  fourth  heir,inftead  of  giving  fccurity  for  his  (hare,  pays 
it,  there  is  no  doubt  but  that  the  three  others  giving  fecu- 
rity  for  their  refpeftive  parts,  ought  to  enjoy  the  time  allowed 
by  the  judge,  as  the  creditor  has  fecurity  for  every  thing  that  is  due 
to  him. 

|.  -A  condition  of  a  legacy  is  divifible,  when  the  legacy 

only  takes  effeft  in  part.  For  indance,  if  a  perfon  leaves 
me  any  thing  upon  condition  of  giving  a  certain  fum,  and  the 
legacy  is  reduced  one  half,  becaufe  the  furplus  did  not  belong  ta 
the  tedator,  who  neverthelefs,  believed  himfelf  to  6e  the  pro- 
prietor of  the  whole,  I  (hall  not  only  not  be  bound  to  give  more 
than  one  half,  in  order  to  accoraplifh  the  condition,  but  if  I  have 
a£lually  given  it,  I  ihall  be  intitled  to  repetition,/.  43.  {a)L  44^ 
f  9'ff*  de  Cond.  et  Dem.  (*). 

§V.     Of  the  EffeB  of  Conditiont. 

^       j.  -       The  dFefl:  of  a  condition  is  to  fufpend  the  obligation, 
'    ^  until  the  condition    Is   accomplifhed,  or   confidered  39 

accomplifhed ;  till  then  nothing  is  due :  there  is  only  in  expeAation 
.  that  what  is  undertaken  will  be  due^  pendente  conditione  rnnduni 
debetur^  fed /pes  efi  debitum  iri.  Therefore  a  payment  made  by  mif-* 
take,  before  the  accompliflintent  of  the  condition,  is  fubje£l  to  re-* 
^tltiony  condiSiiofje  indebit if  /.  i6»  jff^*  de  Cond.  Indeb,  {c^  ^ 

{a)  PUotiiN.  Rogatut  eft  berei  a  liberto  ceftarore»  w  fetceptitjibi  Jeetm^  totalk  kertJits-* 
tern  revendtret  ;  pollca  patronus  defundi  booornm  poifrffionem  contra  tabolas  petlerary  & 
partem  beredicatis,  que  debebatur,  ab()alerat.  Tioculus,  Cadius  :  fidei  commifToruir  pro  rats 
^uod  folvft  repetere  dcbere  aiunr,  PatiluS:  boc  jure  utimur  \  nam  quemadmodum  pnefhitlone 
fidei  oommifrorum  et  legatorein  beret  exoneratur  per  prstorem,  ica  etiam  ipfe  partem  eon<^ 
lequl debet.  ^  i*  Direrfum  eft,  fi  falcid'a,*  intcrveDiacet  minuat  legaiufn,  nam  htacafibai 
nihil  repetetur ;  gatum  in  futidum  condirioni  parrtur.  ^  2.  Item  CanAiius  jut  dandi,  fi  ia cui  le* 
^ia  e(l,nonpoteft  partem  hereditatis  ftbi  reiidlaih,  totam  cap:re  ;  namverluaeft,  partem  eaitf 
prsefttare  dcbere,  partemillot,  qui  ^ufetunt  abeo,  quod  plus  relidum  eft,quam  a  legeconce* 
ditur.  §  3.  Neratios  libro  primorefpQnfururh  fcribir,  ex  duobut  fcripcii  heredibut,  6  linus  ttt* 
gatttt  fit  tibi  hereditatem  reflicuere,  tu  Tiiio  certarn  fummjm  dare,  et  beneficio  legis  fa]ci<« 
diK  in  reftitoendo  heres  utatur  \  quanto  minu<  tibi  praeftiterir,  canto  mlnui  te  Titio  praff- 
tare,  non  efle  iniquum. 

(b)  X.  44.  §  9.  Si  partrei  legatae  uAicapta  fit,  an  in  folidum  parendum  (It,  dubito :  et 
poteft  didi  pro  parte  parendom  ex  fententia  leftatorit. 

(r)  Sub  coodhiooe  debirum,  pererrorem  Colutum,  ^ndente  quidem  conditione  rep^- 
titur»  conditione  autem  exiftente  repett  non  poteft  ^  i.  Quod  autem  Tub  ioccrto  die  de« 
betur,  die  exiflente,  non  repetitur. 

^ : . '. ._ : ^ 

*  A  certain  portion  which  coald  not  be  Idft  froiSi  tlie  heir. 
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P  .       If  the  thing,  which  is  the  obje£t  of  \Sxt  conditional 

^  obligation,  entirely  perifhes  before  the  accompliflunent 
of  the  condition,  it  will  be  to  no  purpofe  that  the  condition  ia 
accompliflied  afterwards  ;  for  the  accompliffament  of  the  condition 
cannot  confifm  the  obligation  which  no  longer  fubCfts  \  for  there 
cannot  be  any  obligation  without  fomething  which  is  the  fubje£k 
of  it ;  but  if  t^e  thing  exifts  at  the  time  of  the  accompliflunent  of 
the  condition,  the  accompliflmient  has  this  effed,  that  the  thing 
is  due  in  the  ftate  in  which  it  is  ;  if  there  is  any  augmentation, 
the  creditor  has  the  advantage  of  it  \  and  if  there  is  any  deteriora- 
tion he  is  fubjefl  to  the  lofs  arifing  from  fuch  deterioration,  pro« 
▼ided  it  has  happened  without  the  fault  of  the  debtori  /•  8.  ff.  de 
Peric.  it  Com*  Ret  vend. 

-  -       This  accomplifliment  of  the  condition  has  a  retro«> 

fpedive  efiedi  to  the  time  when  it  was  contra£ted,  and 
the  right  which  refults  from  the  engagement  is  deemed  to  be 
acquired  from  the  time  of  the  contradi,  /•  i8.  /.  144.  $  i.ff.  de  Reg. 
jur,  {a). 

Hence  it  follows,  that  if  the  creditor  dies  before  the  exiftence 
of  the  condition,  though  he  has  not  yet  an  abfolute  right,  but  only 
an  expe&ation,  neverthlefs,  if  the  condition  is  afterwards  accom« 
pliflied,  he  will  be  held  to  have  tranfmitted  to  his  heir  the  right 
of  the  credit  refulting  from  the  engagement  contradied  in  his 
favour ;  becaufe  by  the  retrofpedive  effed  of  the  condition,  the 
right  will  be  held  to  have  been  acquittd  from  the  time  of  the  con- 
txaA,  and  confequently  to  be  tranfmitted  to  his  heir. 

It  is  otherwife  with  refpe^i  to  conditions  attached  to  legacies* 
The  reafon  of  the  difference  is,  that  a  legacy  being  only  given  to 
the  perfon  of  the  legatee,  the  condition  can  only  be  accompliflied 
for  his  benefit ;  whereas  a  perfon  who  enters  into  a  contrad,  is 
deemed  to  contrafi  on  behalf,  ;is  well  of  hjmfelf,  as  of  his  heirs, 
and  the  condition  may  exift  for  the  benefit  of  his  heirs  after  his 
dezdij/upra,  n.  208.  FL  Cujas.  ad  diff,  L  1 8.  {b). 

{a)  L.  iS.  Qiur4efata  monuit  ad  heredrin  noftrum  tranfeout  eorum  commodom  per 
DM  his,  qoorom  in  poteftate  fumosy  eodem  caAi  adquirlmui :  aliteratque  quod  ftipulad 
fomoa  'y  nam  et  fub  conditione  ftipubntei|  omnimodoeii  adquirimus,  etiamfi  liberatia  nobis 
poteftatedofflioi  conditio  cxut, 

Paoluc. 

SiflmifamiBatpib  cMdltieni  Jfifufati/s  tmancipatus  futnt,  itindt  ejafiltirh  ctndUkf  patri 
«0i»  competin  quia  in  fipuUtUmikui  id  tempmt  fpe^atuTf  fti6  emtrakimaSm 

L,  144.  In  ftipulationibus  id  tempni  fpe^atur,  f  m  twtrabimuu 

(A)  Tbia  diftindioa  does  not  prerail  in  the  B»giip  law,  u  it  meotbncd  iboxc  particn* 
Mj  10  MCt  to  N^  aoS* 

It 
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r  221  1  ^^  *^  ^^^  *  confecjuencc  of  the  rctrofpcftivc  cffeS  of 
conditionsy  that  if  a  Conditional  engagement  is  contrail- 
ed  by  an  zGt  which  gives  a  right  of  hypothecation,  the  hypotheca<« 
tion  will  be  held  td  have  been  acquired  from  the  time  of  the  con* 
tradj  although  the  condition  may  not  be  accomplifhed  until  long 
afterwards* 

r  iil  1  [.Here  fallows  a  paragraph  refpeSing  the  right  of  oppo^ 
Jtng  a  fale  of  the  lands  hypothecated^  nvhich  being  merely 
feehnicalf  is  not  included  in  the  tranjlation.  The  dflinBion  between  con-* 
troBsy  which  door  do  not  give  a  right  of  hypothecation^  is  not  anahgoui 
to  any  thing  in  the  Engli/h  law  ;  it  is  a  fubjeSi  entirely  different  from 
the  maritime  contrail  ofexprefs  hypothecation*"] 

{ VI.     Whether  it  is  neceffary^  when  an   Obligation   is  contraBed 
ypcnfeveral  Conditions ^  that  theyjhould  all  be  accompli/bed, 

J.  -       This  queftion  is  to  be  anfwered  with  a  diftinfiton. 

Where  feveral  conditions  are  connefted  by  a  disjunc- 
tive particle,  as  where  I  engage  to  do  any  thing  in  yout  favour, 
tffuch  afhip  arrives  fafe^  OR  if  I  am  appointed  tofuch  an  employment^ 
it  is  fufficient  to  perfe£l  the  obligation  if  one  of  the  conditions  is 
accomplifhed.  But  where  they  are  conncfted  by  a  conjunftive  par- 
ticle, as  when  it  is  faid,  tffuch  a  fhip  arrives ^  AUt)  I  am  appointed  to 
fuch  an  employment ^  all  the  conditions  mud  be  accomplifhed^  and  if 
anyone  is  not  fo,  the  obligation  fails-  Z.  izg.ff,  deverb.  ObL[a), 
Obferve,  however,  that  in  teftaments,  and  even  in  contrads,  dif- 
junftive  particles  are  taken  in  a  copulative  fenfe,  when  it  is  evident 
that  they  were  fo  intended  by  the  teftator,  or  the , con  trading  parties, 
r.8  where  a  perfon  charges  his  fon  with  a  fubftitution,  [b)  if  he  dies 
without  children,  or  without  having  difpofed  of  the  eft  ate,  it  is 
evident  that  in  this  fubftitution,  whether  it  is  contained  in  a  teftament 
or  a  grant,  the  disjun£live  particle  or,  is  undcrftood  in  a  copulative 
fenfe,  and  that  the  fubftitution  only  takes  place  upon  the  accom« 
pliOmient  of  both  the  conditions,  /.  6.  Cod,  infl,  etfubs.  (r). 

ARTICLE 

(tf)  Siqoit  iiaftipttlatvsfoerity  detem  eureos  dat  si  NAvit  tin  IT  it  Tit /us  con- 
sol  r ACTUS  EST  ?  non  alias dabitur  quam  fi  utrumque  fadum  fit.  Idem  in  contrarium 
Dark  troMDiSi  tl  nbc  natis  venit,  nec  Titius  consul  factus  sit  ?  exi- 
gendom  erit  tft  neutnim  fadoai  fit.      Hole  fifnilisrcriptttra  eft,  Si  neqjui  navxi  timxTi 

MB^Ot  TiTIVS  CONSUL  FACTVt     EST:     aut   fi   fjC,    DaBIB     BI     NAVI8     VENIT  AUT 

TiTius  CONIVL  FACTOB  SIT  ?  fufficit  Qouin  faduo).  £c  contTB,  DaBis  si  navis  non 
:VBNIT  AVT  TiTius  consul  r  ACTUS  NON  EST?  fMfEcic  unum  HOD  fadluno. 
[b)  This  is  ncsrly  the  ftme  as  devifing  an  eftate  to  his  fon  with  a  limitation  oter* 
(f)  GcoenlitBC  iancimas,  ii  quit  its  Ycri»  fua  compoTuetir,  ut  t^'ictit  Ji  fliufvelJSRa  in- 
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A  R  T  I  C  L  E    IL 

OfRefolutory  Conditions  ^  and  of  Obligations  determinalle^  on  a  certain 
ondition^  andofthofe  which  are  limited  to  a  certain  Tinie. 

.  -  Refolutory  conditions  are  thofe  which  are  added,  not 
to  fufpend  the  obligation  until  their  accompliftment,  but 
to  make  it  ceafe  when  they  are  accompliihed.  An  obligation  con- 
traded  under  a  refolutory  condition,  thenj  is  perfcft  from  the  in-  ' 
ftantbf  the  contra^i,  and  the  creditor  may  demand  the  payment  of 
it.  But  if,  before  it  is  acquitted,  or  the  debtor  is  put  en  demeure  {a)^ 
the  condition,  upon  which  it  was  agreed  that  it  fhould  be  defeated^ 
Is  accomplifhed,  the  obligation  will  ceafe. 

This  di£Ference,  between  refolutory  conditions,  and  the  fuf- 
penfire  conditions  fpoken  of  in  the  preceding  article,  may  be  illufn 
tratcd  by  the  following  exam^^le.  You  lend  Peter  ty  my  orders 
the  fum  of  1000/.  and  I  engage  to  return  it  if  fuch  a  (hip,  on  which 
he  holds  a  bottomry  intereft^  arrives  fafe.  This  is  a  fufpenfive  con- 
dition, and  I  am  not  your  debtor  until  the  condition  is  accomplifhed 
b]r  the  arrival  of  the  veiTel  \  but  if  I  engage  for  Peter  until  the 
arrival  of  the  veflel,  that  is  to  fay,  upon  condition  that  my  obliga- 
tion fhall  only  continue  until  the  arrival  of  the  veflel,  the  condi- 
tion in  this  cafe  is  only  a  refolutory  condition,  which  ddes  noit  pre-« 
vent  my  engagement  from  being  perfect  immediately  upon  it'a 
being  contraOed,  and  confequently  you  may  immediately  demand 
the  payment  of  the  money.  All  the  tStOt  of  this  cohdition  is,  that 
if  the  veflel  arrives  before  I  have  difcharggd,  or  beeii  called  upon 
to  difcharge  my  obligation,  the  accomplifhment  of  the  condition 
puts  an  end  to  it. 


t^ttat  ^dnt^M0  mtlfint  it^erit  {dmt/m  tefiamtf.to)  ^tlJinenupinsdtctJferUf  et  ipfe  vel  ipCl 
fixTdfl  fuAaieric  vel  nupcias  cootraxerit,  fife  teltamentum  fecerit  {  firmker  ret  polBdai 
etBoneile  locuoi  fubftitutioai  eorum  vel  reftitutiont. 

Tbeie  are  many  cafes  in  the  Enghjb  courci  tn  wBich  the  word  or  it  conftrued  a<  sii  9 
we  vtrfj^  mhea  from  the  conteic  or  fubjed- matter  fuch  onftru^ion  appears  morie  coo" 
fi'^t  with  the  intentioa.  Fid  Rukardfan  v,  Spragg^  i  P.  fFmi.  434..  KtUivjy  v.  Ka/toajg 
I  P.  Wmt.  34$.  Havn  v.  Hdw<»  Birch  v.  Dalwayf  i  ^z/",  1  3.  19.  Jackjon  v.  Jackfon,  id, 
iij,  Rtadw,  Slul/f  %  Aih,  645.  jFsipi,  Pcterfitt,  3  Atk.  193.  ^  Sjndtn*  Notesg 
Mahtrfj  ▼.  Stndt^  3  Vef^  459.  fFaddeilr.  Mundyt  6  Fif.  341,  In  Ldrg^,  Dttnii, 
I  Bar,  t05if  «  teftaior  direded  that  if  bis  fon  Aouid  marry  any  woman  not  having  n 
eompetCDt  portioa,  or  witbont  the  confent  of  his  trufteet,  the  eftate  after  his  death,  {hould 
COOfct.  He  married  a  woman  with  a  competent  fortune  but  without  confent,  which  was 
held  a  fttfficieot  compliance  with  tbeconditioo,  and  the  limitation  over  did  not  talce  place.  , 
Lord  MaMsfit!d  faid  that  he  could  never  mean  that  both  parts  fliould  at  all  events  be  fui* 
filled  J  that  if  the  truftees  coniiented|  a  queflion  might  afterwards  ariie  concerning  the  com- 
pettoce  of  the.portion. 
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f.  ^  -  In  the  fame  manner,  as  an  obligation  may  be  limited 
until  the  occurrence  of  a  certain  condition,  it  may  be  alfo 
limited  to  a  certain  time.  For  inftance,  if  I  become  furety  to  yon 
for  Peter  for  three  years,  I  (hall  be  difcbargcd  from  my  obligation 
as  foon  as  that  time  is  expired. 

r  /*  1  Obferve,  however,  that  when  the  debtor  before  the  ex- 
piration of  the-  time,  or  before  the  accompli (hment  of  the 
condition  which  is  to  diflblve  the  obligation,  is  put  en  demeure 
by  a  judicial  interpellation,  his  obligation  cannot  afterwards  be 
diflblved  in  this  manner^  /.  59.  $  5.^.  Mand.  [a).  The  rcafon  is 
evident  \  the  creditor  ought  not  to  fuffer  from  the  unjuft  delay 
•f  iiis  debtor,  in  difcharging  his  obligation  whilft  it  fublifted, 
neither  can  the  debtor  take  advantage  of  his  own  delay. 

See  infra  P.  3.  Ch.  7.  Art.  2.  as  to  the  cxtindiion  of  obligations 
by  arefulutory  condition,  or  the  expiration  of  a  refolutory  term. 


ARTICLE    III. 
Of  a  Term  of  Payment. 

r  ^17  T        ^^  obligation  is  either  contraQed  with  a  term  for  dif- 
charging it,  or  not :  when  it  is  contraAed  without  a  tenn, 
the  creditor  may  require  it  to  be  difcharged  immediately ;  when 
it  includes  a  term,  he  cannot  require  it  until  the  term  is  expired. 

(  I.     What  a  Term  of  Payment  is^  and  the  different  Kinds  of  it. 

^  ^  .  A  term  is  a  fpace  of  time  granted  to  the  debtor  for 
difcharging  his  obligation :  there  are  exprefs  terms,  te- 
fvldng  from  the  pofitive  (lipulations  of  the  agreement ;  as  where 
1  undertake  to  pay  a  certain'Tum  on  a  certain  day ;  and  alfo  terms 
which  tacitly  refult  from  the  nature  of  the  things  which  are  the 
objed  of  the  engagement,  or  from  the  place  where  the  a£i  is 
agreed  to  be  done.  For  inftance,  if  a  builder  engages  to  conftrud 
a  houfe  for  me,  I  muft  all9w  a  reafonable  time  for  his  fulfilling 
his  engagement.  If  a  perfon  at  Orleans  undertakes  to  deliver 
fomething  to  my  correfpondent  at  Rome^  the  engagement  tacitly 
includes  the  time  neceflary  for  taking  the  thing  to  Rome^ 


(«)  m  iiSJthtm,  MnJk  ttbi  af  Bt^tp^  Stvm  Opnl  mto  %Btgana  crvdkt, 
UI9  [a  iihi\  Is  f Ml*  ftemmam  &  pudpiid  mjurarum  mmint  tet^erit,  UuUmmm  rttitam 
^KMm  m§  i/k  m  tMuJk  mtttdsti^  m  earn  Mum  fmsd  tfbemt.  BUtfimt  Snunn  frttfamnem^ 
Poftea  IkpcconventiM  mtirdator,  noo  refponditt  QuKrvto  mortt  debitortt  liberttm  fit^ 
P«ii^f  rcfpooditnandtti  obUgationexn  pcrpctaam  eflc,  licet  in  mandtto  adjedum  Tideacor, 
Indemnan  rttbocm  tutn  cfle  ts  cwd  maodatii  la  cum  dieOf  f Boad  lixerlt  BlcfiM 
Scvcnu  pmftatBraflk 

A  term 
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.  -  A  temi>  is  either  of  right  or  of  grace :  when  It  makes 
part  of  the  agreement,  and  is  exprefsly  or  tacitly  included 
in  it}  it  is  of  right  \  when  it  .is  not  part  of  the  agreement,  it  is  of 
grace }  as  if  it  is  afterwards  granted  by  the  prince  or  the  judge  at 
the  rcquilition  of  the  debtor  (/i). 


\  II.     Qlftbe  EjfeB  of  a  Term,  and  in  what  RefpeEt  it  differs  from  a 

Condition. 

.  ^  A  term  differs  from  a  condition,  inaijnuch  as  a  con« 
dition  fufpends  the  engagement  formed  by  the  agreement : 
whereas  a  term  does  not  fi&fpend  the  engagement,  but  merely  poft^' 
pones  the  execution  of  it  {V).  A  perfon  who  promifes  to  pay  upoB 
a  certain  condition,  i$  not  a  debtor  until  the  condition  has  taken 
place;  there  is  merely  an  expe£latipn  of  his  becoming  fo  ;  therefore 
if  he  pays  what  is  the  objed  of  the  obligation,  by  miftake  and 
before  the  condition  is  accompliihed,  it  may  be  reclaimed,  as  we 
have  feen  in  the  preceding  article  ;  on  the  contrary,  a  perfon  who 
owes  any  tiling  fubje£l  to  a  term  not  yet  expired,  is  a  real  debtor^ 
and  if  he  pays  within  the  time  he  has  no  right  of  repetition,  for  he 
has  only  paid  what  was  in  effe£t  due  from  him  \  but  though  he 
is  a  real  debtor,  he  is  not  compellable  to  difcharge  his  oblation 
until  the  expiration  of  the  term. 

Sometimes  the  word  onjjes  {devoir ^  debere)  is  taken  ftri£ily  for  what 
may  be  adually  demanded,  and  in  this  fenfe  it  is  faid  that  a  perfon 
who  has  a  term,  does  not  owe  any  thing. 

|.  -I        A  term  defers  the  right  of  requiring  payment  until 

it  is  fully  completed.  Therefore  if  I  promife  to  pay 
this  year,  no  demand  can  be  enforced  on  the  laft  day  ;  for  that  day 
is  comprized  within  the  term, 

r  2ia  1       Thiseffeft  ofa  term,  in  poftponing  the  right  of  requir- 
ing payment  until  it  is  expired,  is  common  to  a  term  of 
right,  and  to  a  term  of  grace. 

A  term  of  right  has  another  tStCt  which  is  peculiar  to  itfelff 

(a)  Tl>e  Rrgli/b  law  doet  not  idmic  of  aoy  fucb  term  for  gencfal  parpofet.  The  coorts 
ef equity  often  prcfctibe  ccRtin  timM  within  which  w6tt  arc  to  be  done,  at  for  inftaoce^ 
theredcuniog  of  aortgaget ;  but  the  esercifc  of  this  difcretion,  or  more  properly  fpeakiag, 
thb  Awdc  of  adjudication  haf  a  very  flight  analogy  to  the  term  of  graee  referred  to  in  tht 
tgxu  By  th^fpedal  joiifdift'ron  of  courta  of  confcience,  for  the  recovery  of  fmall  dcbti,  a 
HyiMBt  ia  often  awarded  to  be  made  by  loftalmenti,  to  which  the  efifeAs  of  a  tcmi  o£ 
frase,  aa  ftacql  by  Ptthier,  may  be  ftirly  and  naturally  applied. 

{h)  Thia  diftinftion  i«  in  Ei^lsmd  often  very  material  with  refped  to  cafes  aflfeAcd  by 
ihe  basluapiUwi  j  a  debt  doe  at  a  future  time  (or  according  -Co  the  pbrafe  applied  to  thrt 
iBbjca,4<iteiniM  frMftadfUmndtm  mfutar$)  being  intltled  to  the  benefit  of  the  com- 
^iSm^wtfuk  g ggndiriMigl  {laion ftayendy  urawd a cotiipgmt dcbtj ia no^ 
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viz.  that  It  prcTcnts  the  debt  being  oppofed  by  way  of  compcnfa- 
tion  or  fet-off,  until  it  is  expired. 

.  For  inftance,  on  the  firft  of  January  1 800, 1  lend  you  a  thoufand 
piou-tid9)  which  you  engage  to  pay  on  the  firft  of  y^z/wtfry  following. 
Afterwards  you  become  the  heir  {a)  of  kiy  creditor  for  a  like  fum. 
due  without  any  term.  You  demand  the  payment  of  this  fum  in 
July  1800.  I  cannot  fet  ofFagainft  it  the  money  due  from  you  to 
ttie  payable  on  the  firft  of  January  i8or,  for  as  compenfation  or 
fet-oflF  is  a  payment,  I  cannot  oblige  you  to  pay  me  before  the 
term,  contrary  to  the  agreement* 

.  It  is  otherwife  with  refpeft  to  a  term  of  grace.  That  ftops  the 
purfuits  of  the  creditor,  but  it  does  not  exclude  the  right  of  com- 
penfation. Therefore^  if  I  lend  you  on  the  firft  of  y^/ii/^,  a  thoufand 
pounds  payable  on  demand^  and  you  obtain  from  the  prince  or 
judge  a  term  until  the  firft  of  January  following  ;  if  on  having 
become  the  heir  of  my  creditor  for  a  like  fum,  you  demand  the 
payment  of  it  in  Juiy^  the  term  of  grace  which  is  allowed  to  you, 
will  not  prevent  my  compenfation  of  the  money  due  to  me.  The 
term  of  grace  has  no  efFefl:>  except  to  ftop  the.  rigor  of  profccu* 
tion;  and  does  not  fufpend  the  right  of  compenfation,  aliud  eft  enim 
diem  obligationis  non  venijjey' aliud  humanitatis  gratia  tempus  indulgeri 
Jolutionis^  /.  16.  J  l.ff.  de  Compenf^ 

_  T        ^^  remains  to  obferve  concerning  the  efFefl:  of  a  terra, 

that  being  prefumed  to  be  inferted  in  favour  of  the  deb- 
tor, /.  17.  (iO^*  ^^  ^^g-  J^*^'  ^^  debtor  may  very  well  defend  him- 
felf  from  payment  before  the  expiration  of  the  term,  but  the  cre- 
ditor cannot  refufe  receiving  if  the  creditor  is  willing  to  pay,  /.  70. 
de  Solut.  [c)  L  17-  de  Reg,  Jur,  at  leaft  unlefsit  appears  from  the 
circumftances  that  the  term  was  appointed  in  fovour  of  the  credi- 
tor, as  well  as  of  the  debtor. 

.  Tlie  time  of  payment  fpecified  in  bills  of  exchange,  is  deemed 
to  be  appointed  in  favour  of  the  creditor,  who  is  the  holder,  as 
well  as  of  the  debtor :  Declaration,  28th  November,  171 2  (J). 

§  III.  Of 

la)  The  right  of  fetting  off  a  debt  due  ffom  a  perfon  in  bis  own  right  agtinft  aootber 
due  CO  him  as  heir,  is  at  this  place  only  a  matter  of  incidenul  illuth-ation.  The  matuafity 
rc^uifite  in  cafes  of  fet-off^  will  be  a  fubje^i  of  particular  attention  in  its  proper  place. 

(^)  Cum  tempus  in  teftamento  adjicitur^  credendum  eft  pro  bcrede  td^edam  ^  nifi  aita 
mens  fuit  tefiatoris,  ficuti  in  ftipulationibus  promiflbria  gratia  tempos  adjicitar. 

{c)  Quod  certo  die  promiiTum  eft,  vel  ftatim  dari  poceft  5  totum  enim  aiediuflti  tempos 
ad  folvendum  prominfori  liberum  relinqoi  intelligitur. 

{d)  It  is  manifeft,  that  if  a  Bufbandman  engages  to  mow  my  meadow  on  tbe  firft  ol 
yuHi,  he  dots  not  dircharge  the  obligation  by  mowing  it  on  the  flrft  of  M^-'  Neither  can 
•  perfon  derive  any  collateral  advantage  from  an  anticipated  payment  $  as  if  he  is  bound 
to  pay  money  with  intereft  on  the  firft  of  ^tuie,  he  cannot  difcharge  himfelf  from  the  ttt* 
trrmediate  inicreA  by  offering  the  principal  on  the  Arft  of  Xaj  agaiaft  tbe  will  of  the  citdi  -. 

lor. 
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5  ni.     Of  a  Cafe  in  which  the  Debt  may  ie  required  within  tie  Time. 

-  -        The  term  granted  by  the  creditor  to   his  debtor  is 

fuppofed  to  be  founded  on  a  confidence  in  his  folvency ; 
vfhen  that  foundation  fails,  the  tffc&  of  the  term  ceafes. 

-  -        Hence  it  follows,  that  when  the  debtor  fails,  and  the 

price  of  his  efiefls  is  diilributed  among  his  creditors,  the 
creditor  may  take  his  (hare,  although  the  term  is  not  expired  i  this 
alfo  is  a  dtfiPerence  between  a  term  and  a  condition ;  for  a  con« 
ditional  creditor  has  not  in  this  cafe  any  right  to  take  a  fhare  {a), 
bat  only  to  oblige  the  other  creditors  to  refund  his  proportion  of 
the  condition,  if  the  condition  afterwards  takes  place.  Ob&nre,  that 
if  fereral  perfons  are  debtors  jointly  (tnfolido)^  and  fome  of  thefie 
fail,  the  creditor  may  demand  the  debt  within  the  term  from  thefe^ 
but  not  from  thofe  who  are  folvent.  The  folvent  party  has  a  right 
to  the  enjoyment  of  his  term,  and  is  not  even  obliged  to  give 
fccurity.  This  was  adjudged  by  an  arret  of  the  29th  Febf  1592. 
The  reafon  is,  that  the  debtor  who  continues  folvent,  ought  not^ 
without  his  own  ad,  to  be  further  obliged  than  he  originally  in- 
tended ;  he  cannot  then  be  compelled  to  give  a  fecurity  which  he 
had  not  entered  into  any  obligation  to  give :  'the  failure  of  the 
other  joint  debtors  being  their  adi,  and  not  his,  it  cannot  prejudice 
Jum,  according  to  the  rule,  nemo  ex  alterius  fa^o  pragravari  debet. 


$  IV.  Of  a  Term  joined  to  Conditions. 

^  .        Agreements  fometimes  include  both  a  condition  and 

a  term  ;  in  this  cafe  it  is  neceflary  to  examine  whether 

the  term   is  applied  only  to  the  condition  or  to  the  difpofitlon 

alfo  {b).  In  the  firft  cafe,  as  foon  as  the  condition  is  accompiiihed, 

• 
It 


tor,  who  bj  cxprefs  fttpuIiTtoa  was  to  fiave  mccreft  to  •  fubfequent  period*  If  there  be  • 
coDditioo  to  re-cntrr  on  payment  of  rco/.  on  t^e  firft  of  May^  though  the  grantor  paya 
before*  he  cannot  re-enter  until  the  firft  of  May. 

(a}  This  difference,  above  referred  to,  ia  fupported  by  the  Bnglijh  bankrupt  law,  b«C 
ft  is  there  carried  further  ;  as  it  appears  that,  by  the  law  of  Franct^  the  occorrencc  of  the 
cooditioo,  fubfequent  to  the  failure,  in  titles  the  creditor  to  a  proportionate  fliare,  whereat 
no  perfon  is  intiiled  to  relief  under  the  bankrupt  laws,  who  is  cot  an  aftual  creditor  at  tbt 
time  of  the  bankruptcy. 

{h)  Ib  Si4»^  V.  Vaaihart,  s  Sr§.  P.  C,  %  ed.  154.  a  perfon  left  afum  of  money  to 
beroephcwy  then  being  an  apprentice  to  ^.  S,  to  be  paid  bim  wit^iin  fix  nsnths  after  kt 
f»M  k0vt fully  ftrvtd  out  bis  apprttiticejhip.  The  nephew  ran  away  before  the  end  of 
his  apprentice(hip,  and  it  was  contended  that  the  legacy  was  not  payable  at  a  certain  time 
M  ail  cfoiu,  but  only  in  cafe  he  fully  ferved  out  hit  apprcaticefliipf  which  wts  in  the 
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it  is  not  ncccflary  to  wait  for  the  expiration  of  the  term,  in  order 
to  demand  the  payment  of  the  debt.  For  inilance,  if  you  agree 
to  pay  me  a  hundred  pounds,  provided  I  marry  within  three 
years,  and  I  marry  within  fix  months,  I  may  immediately  demand 
payment  of  the  hundred  pounds,  without  waiting  for  the  cxpira- 
tion  of  the  three  years.  Likewife  if  you  agree  to  give  me  a  huiN 
dred  pounds  in  cafe  I  do  not  go  into  Italy  before  the  month  of 
May^  the  fum  may  be  demanded  as  foon  as  it  becomes  certain  from 
my  death  that  I  cannot  go  into  lialy^  /.  10.^.  de  verb.ObL  [a), 
without  its  being  requifite  to  wait  until  the  month  of  May^  be-, 
caufe  the  term  was  prefixed  to  the  condition,  and  not  to  the  dif- 
pofition.  But  on  the  contrary  if  it  is  faid,  if  I  marry  before 
the  firft  of  January  you  ihall  then  {b)  {pour  lors)  give  me  onp  hun^ 
dred  pounds,  the  word  then  ftiews  that  the  term  is  applied  to  the 
difpofition  as  well  as  to  the  condition,  and  therefore  though  I  ac« 
complifli  the  condition  by  marrying,  I  cannot  demand  the  fum  pro- 
mifed,  until  after  the  expiration  of  the  term,  (r)  7,4.  $  i-ff^de 
Cand.  ft  Dem*  {d). 


ARTICLE    IV. 

Of  the  Place  agreed  upon  for  Payment. 

-  ^  -  When  the  agreement  fpecifies  a  certain  place  where 
the  payment  is  to  be  made,  the  place  is  fuppoled  to  be 
appointed  for  the  advantage  of  the  creditor  as  well  as  of  the  debtor, 
therefore  the  debtor  cannot  oblige  the  creditor  to  receive  it  clfe- 
pVhere.  Is  qui  certo  loco  dare  promlttit^  nulla  alio  loco  quam  in  quo  prth 
mijst  ftJvere  invitofipulatore  potefi^  L  ^  Jf*  de  eo  quod  c^rto  loc^  &c. 

But  according  to  the  principle  of  the  Roman  law,  tlie  creditor 
may  demand  payment  from  the  debtor  at  another  place,  making 
compenfaticn*  to  the  debtor  for  any  damage  which  he  might  fuf< 


nature  of  a  condition.    It  wat  anrwered,  that  the  ferving  oot-thc  apprenticeOiip  waa  not  to 
be  cunfidered  aa  a  condition  for  the  non- performance  whereof  the  legacy  would  be  forfeited, 
[   but  was  only  an  apBoincment  of  the  time  when  tlie  legacy  ibould  be  paid  ;  and  fo  it  wa«  de- 
cided. 

(<i)  Hoc  jure  utimur,  ut  ex  htc  ftipolationcy  Si  Lucirn  Tuiitt  awtt  calndsi  M^  ur 
Jaltam  Mff  «'f»<ri/,  dKem  dmre  Jpenda  f  non  ante  peti  quicquaT  poiCt,  quam  esplorataa 
fii  ante  eujn  diem  in  luliam  venire  Titium  non  pofle,  neqae  ▼cniSq,  five  vivo,  five  mortuo  id 

•ccideriu 

(b)  Thin  in  the  Engltjb  language  ia  leferablc  to  mm  that  eafit  aa  well  aa  at  that  tiau,  aa 
•  inb  gutty  cpnn  wticb  (on  e  quedioni  of  conftru^iion  arr  reported  in  our  bocki. 

(c)  Si  ita  fcrip*uoi  fit,yi  in  ^wnjueriHio  promiwf  Tukjinuifiatut  ncM  erttf  &  'Xvu  dtttm 
Seta  Mttti  cai  .  fi  1  <cius  ante  m^rtuui  fit,  non  ftatiffl.  Scic  decern  dcbe^f,  ^ou  bic  arti* 
cuiuft  rftwexiiemi  qui  qusr.n'>i  tempua  fignificaCa 

{d)  See  Appcaaix,  No,  IX* 

fcr 
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fer  in  confequence  of  the  alteration )  this  was  the  fubje£k  of  tl^ 

iQion  de  eo  quodcerto  loco^  &c. 

^         ^       This  a<Elion  is  not  in  ufe  in  France^  and  the  creditor 
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can  no  more  oblige  the  debtor  to  pay,  than  the  debtor 
can  oblige  the  creditor  to  receive  elfewhere,  than  at  the  place 
agreed  upon  (a). 

Hence  it  follows,  that  when  the  creditor  is  not  refident  at  the 
place  where  the  payment  ought  to  be  made,  he  ought  to  appoint 
a  domicil  there  for  the  purpofe,  otherwife  he  cannot  put  the  debt« 
or  tn  demeure.  This  domicil  ought  to  be  notified  to  the  debtor 
cither  by  the  agreement  or  by  a  judicial  fignification.  In  default 
of  the  creditor  having  fuch  a  domicil,  the  debtor  may  allign  him 
to  appoint  one ;  and  if  he  does  not,  the  debtor  will  be  allowed  to 
appoint  one  himfelf. 
P  -        [The  next  paragraph  refers  to  the  mode  of  execution  in  th* 

French  courts,!^ 
P         .        It  remains  to  obferve,  that  if  the  agreement  contains 

two  different  places  for  payment,  and  they  are  connedied 
by  a  conjunctive  particle,  the  payment  ought  to  be  made  by  a  moiety 
in  each  place,  A  2.  $  4.^.  de  eo  quod  certo  loco  {b).  If  by  a  disjunAivCt 
the  payment  ought  to  be  made  altogether  in  either  of  the  places  at 
the  choice  of  tl^e  debtor,  generaliter  definit  Scwvola  petitorem  habere 
tle8'wnem  ubi  petdtyreum  ubi  folvat^fcilicet  ante  petittonentf  /.  2«  $  3* 
Jf.  d.   Fide  as  to  the  place  of  payment,  P.  3.  C.  i.  Art.  5. 


A  R  T  I  C  L  E    V. 

ft 

Cf  Obligations  eontroBedf  with  a  Power  of  paying  to  fome  Perfon  who 
is  indicated f  or  with  the  Power  of  paying  fame  other  thing  in  lieu  of 
that  which  is  due  by  the  Obligation* 

.  .  Regularly,  a  payment  cannot  be  made  to  any  othqr 
peribn  than  the  creditor,  without  his  confent*  Therefore 
it  is  a  quality  which  is  collateral  and  accidental  to  an  obligation^ 
when  it  is  contra£^ed  wMi  a  liberty  of  paying  to  fome  other  per« 
fon  fpecially  indicated*     See  P.  3.  Ch.  i.  Ait.  2.  $  4.  v 

|.  -  /    '  Neither  can  any  other  thing  be  regularly  paid  to  the 

creditor  without  his  confent,  in  lieu  of  that  which  is  due 
to  him,  and  which  is  the  objed  of  the  obligation.  Nevpthelefs,  aa 
obligation  is  fometimes  contraAed  with  liberty  of  paying  fomething 

(«)  Tbit  ia  liktwile  tlie  law  of  Bnglsml. 

[i]  SI  ^ttkiB  llifvliCM  Ephffi  u  Capusy  bo«  ait  at  Epliefi  pinia  tt  Capiue  partem 

ICtIb 
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elfe,  inftcad  of  what  is  regularly  due  ;  as,  if  I  let  a  farm  for  a  hun- 
dred a  year,  with  liberty  to  the  tenant  to  pay  the  amount  in  com 
according  to  jhe  current  price  of  the  country,  though  it  is  the 
money  which  is  due  to  me  from  the  tenant^  he  may  notwithftand- 
ing  give  me  com  in  lieu  of  it. 

So  if  any  body  leaves  me  a  houfe  by  will,  with  liberty  to  the  heir 
to  pay  me  five  hundred  pounds  in  lieu  of  it ;  the  heir  by  accept- 
ing the  fuccefBon  contraCts  an  obligation  in  my  favour,  ex  quaji 
contraBu^  to  deliver  mc  the  houfe,  but  fubjed  to  the  option  of 
paying  me  the  money. 

r  2A/1  T  T^cfe  obligations  muft  not  be  confounded  with  the 
alternative  obligations  which  will  be  next  mentioned. 
In  the  latter  all  the  things  promifed  in  the  alternative  are  due ;  but 
where  an  obligation  is  contrafted  with  power  of  fubftituting  one 
thitig  in  payment  for  another,  the  latter  only  is  due  ;  what  the 
debtor  has  the  fpecial  liberty  of  paying  is .  not  due,  it  is  not  in  oh- 
/igaiione,  but  only  in  facultaU  foluiionisf  as  in  the  inftance  of  the 
legacy  of  the  houfe. 

Hence  it  follows,  ift.  That  the  creditor  can  only  demand  the 
houfe  and  not  the  money,  although  the  debtor  may  at  his  option 
pay  the  money.  2d.  That  if  the  houfe  is  fwallowed  up  by  an 
prthquake,  the  debtor  is  entirely  liberated.  3d.  That  the  right 
refulting  from  the  legacy  falls  within  the  clafs  of  immoveable  pro- 
perty, even  where  the  debtor  ufes  his  ele&ion  to  pay  the  money; 
for  the  nature  of  the  credit  is  regulated  by  the  thing  due,  and  not 
by  any  thing  that  may  be  fubftituted  in  lieu  of  it  (a). 

*  • 

ARTICLE    VI, 

Of  Alternative  Obligations  (3). 


[  245  ] 


An  alternative  obligation  is  contra£led  where  a  perfoQ 
engages  to  do,  or  to  give  feveral  things  in  fuch  a  man- 
ner, that  the  payment  of  one  will  acquit  him  from  all :  as  if  I 
engage  to  give  you  a  particular  horfe,  or  twenty  guineas  to  build 
you  a  houfe,  or  pay  you  a  hundred  pounds. 

Where  a  perfon  is  obliged  in  the  disjunftive  to  pay  one  fum  of 
money  or  another,  he  is  only  debtor  to  the  amount  of*  the  leaft,^ 

{a)  Tbii  18  illuilrated  by  a  cafe  uniotelligibley  without  •  techoic* I  knowledge  oftbr 
Uv  of  France  \  the  piinciple  of  it  wculd  be  applied  to  the  Eng/i/b  Uw,  by  holding  that  if 
the  deviCef  died  before  the  elcAion  made  by  the  heir,  of  paying  the  oioney  }  the  money 
aftrrvkards  ele^ed  to  be  paid  ihould  belong  to  the  heifi  and  not  to  the  esccutor  of  the 
devifee. 

{b)  See  Appendix,  No.  X* 

/  ita 
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Ua  jmpulatus  fturo  decern  aut  quinque  dart  fpondes^   qutnque  delentttr^ 

/.  12.  ff.  de  verb,  Obiig. 

...        In  order  to  conftitute  an  alternative  obligation,  it  is 

neceflary  that  two  or  more  things  (hould  be  promifed 
dlsjundiyely.  Where  they  are  promifed  conjunftively,  there  are 
as  many  obligations  as  the  things  which  are  enumerated,  /.  29. 
f.  de  verb.  Obi  {a\  and  the  debtor  cannot  be  wholly  liberated  with« 
out  difcharging  them  all ;  but  where  they  are<  promifed-  in  the 
alternative,  though  they  are  all  due,  there  is  but  one  obligation 
which  may  be  difcharged  by  the  payment  of  any  of  them^  atieritss 
fdutlo  tatatn  obligationem  inierimity  /.  27.^.  deLegat, 
'  -        The  choice  belongs  to  the  debtor  (^)  /.  25.^.  de  Contr.^ 

Empt.  unlefs  it  is  exprefsly  agreed  that  it  (hall  belong  to  the 
creditor.  This  is  a  confequence  of  the  rule  of  interpretation  ftated 
fiiproy  n.  97.  But  though  the  debtor  may  elefb  to  pay  which  he 
pleafes,  he  cannot  pay  part  of  the  one  and  part  of  the  other.  There- 
fore if  the  obligation  is  to  pay  ten  pounds  or  (ix  meafures  of  com, 
or  a  hundred  pounds  or  an  acre  of  land  $  he  cannot  give  fifty 
pounds  and  half  the  land,  or  five  pounds  and  fix  meafures  of  com  j 
he  muft  either  pay  all  the  money  or  give  the  whole  land,  or  the 
whole  quantity  of  com ;  fo  where  the  creditor  has  the  choice  he  can«* 
not  require  part  of  the  one  and  part  of  the  other,/.  8.  §  2.J^.  de  Leg 
{c).  In  cafe  of  rents,  and  annual  fums,  which  are  due  in  the  alter- 
native, as  a  rent  of  40/.  or  a  quarter  of  corn  a  year,  the  debtor 
may  choofe  every  year  which  he  will  pay,  and  though  he  has  paid 
the  money  the  firft  year,  he  may  eleGt  to  pay  the  com  the  reft,  et 
vice  verfa,  /.  21.  §  6*jf.  {d)  de  AQ  EmpU 

From 

(«)  Scire  dcbeiDtts  ia  flipulationibot  tot  ((Te  ftipolatioaet,  quot  fummae  funtf  totqtie 
fi&  ftipuktioaett  quot  fpecies  [funk}^.  Secundum  quod  eteoity  ut  mixta  una  funma  vd 
fTCcieyqoae  non  fuic  in  przcedenti  ftipulatione,  non  fiat  novatio:  Sed  efficit  dua«  efle 
ftipalauofieB,  qQamvii  aatem  placueric  tot  efle  (tipuladones,  quot  fummae,  totque  efle  fti« 
poIatMoeiy  quot  rea  ;  tamen  fi  pecuniam  quia  quae  in  confpeAu  eft,  ftipulacus  fit,  vel  acerTum 
pecttois,  Don  toe  fint  ftipulationes,  quot  nummorum  corpora,  fed  una  fiipulatio :  oatn 
per  Cogulaa  denarioa  fingulos  eflie  ftipnlationea  abfurdum  eft.  At  fi  quia  illud  et  iliud  ftipu* 
jaitti  fity  tot  diputationes  funt,  quot  corpora.  Sttpulationem  quoque  Ifgatorum  conftat 
fuam  efle,  qoamvia  plura  corpora  fiot,  .vel  plura  legata ;  fed  et  familiaef  vel  omniuo^ 
fcrtorttm  fttpulf  uo  una  e(f  •   Itenoque  qaadrigs  aut  ledicae  rivorum  ftipuUtio  una  eft* 

{})  Si  ita diftrah'itur  illa  aut  iila  utraoi  diget  Tendicor^  hzc  erit  empta* 

[t)  Si  ia  kegatum  fir  LeSk'tarm  oiJo,  out  pro  hit  in  homines  Jinguios  eeriam  peeuniam 
wtmrnkgatarini  volet  t  non  potcft  legauriua  partem  ferronim  viodkare,  pro  parte  nummot 
petare ;  quia  unum  in  alterutra  caufa  legatum  fit ;  quemadmodum  fi  olei  poodo  quinqua* 
giataaotin  fingulas  li^nras  fertuip  aes  kgatum  fit ;  ae  aliter  obfervaDtibua,  etiam  uno 
hoounelcgatodivifiocoocadatur;  nee  intereft,  dit ifa  ea  fumma  an  junda  ponatori  [et] 
,  pent  o€to  fetf is  afit  prp  omnibat  certa  pecuoia  legata  non  pofle  InYitum  heredem  parcem 
pccunicy  partem  mandpiorum  debe^^. 

(^  Q^i  domaoi  vendebat,  uetipitjbi  haHunttnem^  donti  vsvtrtt,  mainfiugubi  stan 

dtctm^ 
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f  iA8  1        ^^^*"  ^'^^   principle,  that  the  things  comprifed  in  an 
alternative  obligation  are  all  due,  without  any  of  them 
Jiowerer  being  due  d^terminately,  it  follows,     i  (I.  That  the  de- 
^snandof  the  cred|itori  to  be  regular,  mud  include  all  of  them,  not 
indeed   conjointly,  but  according  to  the  alternative  under  which 
they^  are  due.     If  he  only  demanded  one   of  them,  his  demand 
-  would  be  irregular  \  becaufe  neither  is  due  determinately,  but  bodi 
alternately.     Nevcrthelefs,  if  by  exprefs   agreement  tie  option  ii 
given  to  the  creditor,  he  may  demand  either  fepatately. 
.  ^  2d.  That  an  obligation  is  not  alternative  where  one 

of  the  things  is  not  fufceptible  of  the  obligatioo  intend- 
ed to  be  contra£led,  but  in  this  cafe  the  obligation  is  a  determi- 
nate obligation  of  the  other.  Therefore  it  was  decided  in  /.  7a. 
%  i^  ff^de  &olta,  (a),  that  if  a  perfon  promifed  me  in  the  alternative 
two  things,  whereof  one  belonged  to  me  already,  that  he  had  not 
m  liberty  of  paying  that  in  lieu  of  the  other,  although  it  might 
afterwards  ceafe  to  belong  to  me  \  becaufe,  this  not  being  at  the 
time  of  the  contrail  fufceptible  of  the  obligation  contracted  in  my 
favour,  the  other  only  was  due,  cum  resfua  nemini  debtri  poffiu 
|.  ^        3d.  It  follows,  that  when  feveral  things  are  due  in  the 

alternative,  the'  eztin&ion  of  one  does  not  extinguifii  the 
obligation  :  for^  all  being  due,  the  obligation  fubfifts  with  regard  to 
fuch  as  remain,  and  they  only  ceafe  to  be  due  by  the  payment  of 
one.  For  the  fame  reafon,  ii  the  creditor  by  a  beneficial  title 
becomes  owner  of  one  of  the  things  by  another  bene^cial  title,  the 
obligation,  which  cannot  fubfift  with  refpeA  to  the  thing  whereof 
he  is  thus  become  the  proprietor,  neverthelefs  fubfifts  as  to  the 
other,  /.  16.  {b)  de  verb,  Oblig. 

When  one  of  two  things,  due  under  an  alternative  obligation, 
happens  to  perifh,  will  the  debtor  be  allowed  to  offer  the  price  of 
that  in  order  to  avoid  t!he  payment  of  the  other  ?  no  4  for  what  is 


dtctm  ;'coiptor  primo  annomaluit  d'cem  przflare;  fecondo  anno  habiiationem  [pneftare]. 
Trebatius  aiC|  routandx  volnputis  potedatem  cum  haberr^  rmgulifque  ajinia  aitenimini 
piaeftarepofle  j  etquamdiu  paratus  fit  arterutrusi  prcftare,  petitionem  nonefle. 

(a)  StichaoD  aut  Famphiluro  ftipulatus  fun),  cum  elTctmeut  Pamphilas}  nee  (!  meiu 
cfle  defierit,  liberabitur  promiflbr  Pampl.ilum  dando  ;  aeutrum  eotm  videUr  in  PamphUo 
bomine  conftitifTe,  nee  obligation  nee  folutlo,  fed  ei,  qui  honsinein  dari  ftipnlatvs  eft, 
unum  etiam  exbisi  qui  tunc  ftipulatori  fervierant,  dando  promi/Ibr  Itberatur,  tri  qoideoi 
ipfa  et  hie  ex  his  dari  ftipulatut  efl,  qui  ejus  non  cat,  fingamat  ita  ftipulatuna,  hMmmm  ex 
his  fitoi  Semp'oniur  rt!\quu  dart  jpwiiti  f  cum  trea  Semproniua  reliqutlCt,  toronqoe 
al'quem  Oipuiator'.s  fuKTe,  num  mortois  duobQ8,qui  alterios  erant,  fupererit  uila  obltgatio, 
videamus  >  et  magii  eft  deficere  ftipolationem  \  oifi  ante  morteiB  duorain  defierit  eft 
reliquui  fer-u)  Aipu  atoris. 

\h)  Si  Siichum  auc  Pamphilam  mlhi  debeas,  ct  alter  t$  cit  SDeos  fadoa  fit  ex  aliqea 
t^\j{*y  icliquum  dibctur  mihi  a  tc« 

lofl, 
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loft,  thereby  ceafcs  to  be  due  ;  and  what  remains  is  the  only  thing 
which  continues  due,  and  confequently  the  only  thing  which  can 
be  paidi  /.  2.  ^§  3.  {a)  J^.  de  eo  quod  cert7  loco,  /.  34.  $  6. jf*.  df  Contru 
£mpi.{i).  L  95.  $  i.ff.  de  Solut.  {c)  The  law  47.  $  3.^.  de  Leg.  i.  {d) 
feems  contrary  <to  this  decifion  :  it  is  faid,  that  two  flaves  haviitg 
been  left  under  an  alternative  obligation,  and  one  of  the  two  be- 
ing dead,  the  heir  was  bound  to  give  the  one  which  remained  | 
and  it  is  added,  or  perhaps  the  price  of  that  which  was  dead,  for^ 
iafi  vel  marttii  fretium^  but  this  decifion,  as  Dutnwlin  very  weU 
obfenresi  ought  to  be  reftrained  to  the  cafe  where  it  appears  front 
the  circumftances  that  fuch  was  the  intention  of  the  teftator,^  as  b 
indicated  by  t|)jc  tcrmfortajfeifortajfis. 

J.  .        It  is  immaterial  whether  one  of  the  things  due  in  the 

alternative  is  loft,  without  any  ^Q,  or  default,  or  delay 
en  the  part  of  the  debtor,  or  by  any  default,  or  after  delay. 

In  all  thefe  cafes,  what  remains  is  the  only  thing  which  continues 
due,  and  the  debtor  is  not  required  to  offer  the  value  of  that  which 
no  longer  fubfifts,  d.  L  95-^  de  Solut.  neither  is  this  repugnant 
to  the  maxim,  that  where  a  thing  is  loft  by  the  fault  of  the  perfon 
from  whom  it  is  due,  it  is  ftill  to  be  confidered  as  due  in  refpe£fc 
of  the  value  which  becomes  due  in  its  ftead,  /.  82.  $  i.ff.  de  veri» 
ObL  {f)  For  this  maxim,  being  eftabliflied  in  favour  of  the  creditoi^ 
cannot  be  obje6ied  againft  him  in  the  cafe  of  an  alternative  obliga- 
tion, as   neither  the   delay  nor  the  fault  of  the  debtor  ought  ta 

{a)  Scsvola  lib.  ij.  Qosftiooom  ait,  n«D  utiquc  ca  qu»  tacite  infant  ftipnlationlbtti, 
ftttpcriQ  ret  cflc  pofcftate  :  fed  qui4  debeat  tf[^  io  ejus  arbhrio,  an  debcat  ooo  efle  \  dt 
idfeo  CUD  qoif  Sticbuin  aat  Panphilum  promittit  eligcrc  poflSe  ^uod  fotvac,  quamdiu  Mnho 
Tivttot  \  aeierono  udi  atter  Heccffit,  extiogai  ejus  t\t£iiontm^  nc  Ac  in  arbitrio  ejus  ao  dt- 
bear,  dom&on  yuU  vivum  pnrft4te»  quem  folum  debet. 

(^)  Si  cmptie  ita  fa^a  I'ueric,  ^  wibi  emfttn  SiL  km  SMt  Pamf>hiim ;  !n  poteftaet 
eft  fcodkority  quern  velie  darcyficut  in  (liptilationibus  :  led  uno  mortuoyqui  ^apercft  daodut 
eft.  ct  ideo  priorii  pfricaluna  ad  venditoreioy  pofteriorii  ad  emptorem,  refpictc  ;  fed  eiA 
pariter  decelTenint,  preciuin  debebitur  :  unot  entm  utique  periculo  emptorit  fuic  arbitrium, 
qoem  commiflrum  fit,  uc  quem  voluifTec,  emptum  babeiec  non  et  iilud  ec  emptorem  habereC 

(<)  Qttod  A  priAnilToria  fuerit  ele^tio,  dtfunOto  atter o,  qui  fupereft  *qoe  peti  pottnc  i 
Emmvtro  fi  f«do  debitoris,  alter  fit  moituus,cum  liebiiuri;*  eflec  eie^io  $  quanavit  interia 
Doaaliuapetipoflit,  quam  qui  folvietiam  poteft  j  ncque  defundi  offerri  aeftimauo  poteft, 
€  forte  longe  fuic  vilior,  quoniam  id  pro  petitore  in  pcenam  prorriffi  rit  confiitutum  eft  t 
tanen  fi  cC  alter  fervna  pofiea  fine  culpa  debitor! a  moriatur,  nailu  modo  ex  itipulatu  agl 
pMetHcttmillo  in  teapoiequo  moricbatttri  non  coamiiTerit  tiipulatioaem* 

{J)  Sed  fiSiicbua  aut  Pampbilut  legetur,  et  alter  ex  hia  ?el  in  ruga  fit,  vel  apad  hof* 
fn,  eicendum  eric  praefentem  praeftati,  auc  nbfentia  aeftimationem,  tonea  enim  eledio  eft 
beicii  committeiida  quotid  moiaiD  boo  eft  tadturua  le^atario.  Q^iationr  placuit  ft  fi 
risr  dBCeOcfic,  alttfam  CMnnlmodo  pr»ftanJuiD«  fonaflis  vel  nnortui  ptetium.  S«d  ft 
•Bbo  fine  lA  fnga,  non  iu  cavcndum,  wt  fi  in  poteftau  ambo  redNPDDt»  fed  fi  vel  alter,  Ar 
vel  ipfom,  vel  abfimtis  sftimationem  praeftandum. 

(«)  Si  poft  moram  prottifibrit  homo  deceflerity  tenetur  nthilommus  proinde  ac  fi  Iioino 
^vcNt  I  ft  hx  noun  f iditwr  fccift,  qui  Utigtrt  naloic,  ^uan  leftituexc. 

prejudice 
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$ 

prejudice  the  creditor :  whereas  they  would  prejudice  him  and  alter 
his  Ctuation,  if  the  (debtor,  having  it  in  his  power  to  accompliih 
his  obligation  by  the  things  which  remain,  could  offer  the  value 
in  money  of  that  which  was  loft,  and  which  the  creditor  would 
not  be  bound  to  receive,  if  both  had  continued  to  fubfift. 
P  -        Where   two  things   arc  loft  fuccefiively  by  the  fault 

of  the  debtor,  or  after  his  delay,  the  debtor,  though  he  had 
the  choice  which  he  would  give,  has  not  the  fame  choice  with  rc- 
fpefi  to  the  payment  of  the  value  •,  for  by  the  extindion  of  the  firft 
he  became  determinately  debtor  of  the  other,  and  therefore  he  is 
liable  determinately  for  the  value  of  that  which  laft  becomes  ex* 
tina. 

Where  the  firft  is  loft  through  his  default,  and  the  other  is  alfo 
loft,  but  without  his  fault,  and  without  any  imputation  of  delay, 
although  according  to  legal  fubtleties,  he  may  appear  to  be  acquitted 
of  both;  it  is  juft  that  he  (hould  be  anfwerable  for  the  value  of  that 
which  has  periflied  by  his  fault.  ^ 
_  _        If  the  choice  isgiven  to  the  creditor,  he  has  his  option 

to  take  the  thing  which  remains,  or  the  price  of  that 
which  is  loft  by  the  fault  of  the  debtor,  otherwife  he  would  fuffer 
a    detriment  from  fuch  faults,  if  the  thing  loft  were  the  more 
valuable. 
-  1        '^  ^''^  follows  from  the  principle  before  ftated,  that 

fo  long  as  the  things  which  are  due  in  the  alternative 
continue  to  fubfift,  the  obligation  continues  indeterminate  and  un- 
certain, and  can  only  be  referred  to  one  of  them  determinately,  by 
payment  being  actually  made  ;  and  of  this  it  is  the  natural  confe- 
quence,  that  where  an  immoveable  and  a  moveable  thing  are  due 
in  the  alternative,  the  nature  of  the  credit  is  in  fufpence.  If  the 
debtor  gives  the  immoveable,  the  credit  will  be  deemed  of  the  na- 
ture of  a  real  eft^te,  and  if  he  gives  the  moveable  thing  it  will  be 
deemed  to  be  perfonal  5  and  herein  an  alternative  obligation  differs 
from  the  determinate  obligation  of  a  certain  thing,  with  the  liberty 
of  giving  another  in  its  place. 
P  -|        A  teftator  having  given  a  certain  piece  of  painting 

abfolutely  by  his  will,  and  by,  a  codicil  given  the  fame 
painting,  or  a  fum  of  money  in  the  alternative ;  before  the  codicil 
was  found,  the  painting  was  delivered  by  the  heir,  who  fuppofed 
bimfelf  to  owe  it  determinately.  Afterwards  the  codicil  having 
been  found,  and  the  heir  having  difcovered  that  he  only  owed  the 
painting  in  the  alternative  of  paying  the  money,  affigns  the  legatee 
for  the  repetition  of  the  painting,  offering  to  pay  the  money :  the 
two  fchools  of  the  Roman  law  were  divided  upon  the  queftioUy 
whether  he  was  well  founded  in  his  demand.     Cel/us^  who  was 

of 
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of  the  fchool  of  the  Proculeians,  decides  in  law  ip*^.  deLeg.  2*  {a) 
for  the  negative. 

The  reafon  of  this  decifion  is,  that  the  things  comprized  in  an 
alternative  obligation,  being  all  due,  the  payment  ^of  the  painting 
is  the  payment  of  a  thing  a£tually  due,  and  confequently  a  valid 
payment,  and  not  fubje£l  to  repetition. 

On  the  contrary,  Julian^  who  was  of  the  fchool  of  the  Sabinians^ 
decides  in  the  law  32.  $  3*  ^*  de  Cond.  Indeb.  {b),  that. there  is  a 
right  of  repetition  where  a  debtor  paid  a  thing  which  he  believed 
to  be  due  determinately,  being  only  debtor  indeterminately  of  a 
diing  of  a  certain  kind,  or  even  of  the  thing  aflually  paid,  but  al» 
tematively  with  another.  The  reafon  of  this  decifion  was,  that 
the  innocent  error  of  the  debtor  refpe&ing  the  quality  of  his  ob- 
ligation, ought  not  to  operate  to  his  prejudice,  nor  increafe  his 
obligation  xby  depriving  him  of  his  choice  of  giving  the  money , 
rather  than  the  painting.  And  with  refpeA  to  the  reafon  alledged 
for  the  contrary  opinion,  the  anfwer  is,  that  there  is  a  right  of  re« 
petition,  not  only  where  any  thing  is  paid  without  being  in  any 
manner  due,  but  alfo  when  more  is  paid  than  is  due,  which  holds 
good  TkoWffalum  quantitate  debiti  it  caufa  ;.and  therefore  in  the  cafe 
fuppofed,  a  perfon  who  had  given  that  as  being  determinately  due, 
which  in  fad  was  only  due  with  the  alternative  of  another  thing, 
has  paid  more  than  was  due.  And  this  payment  ought  to  be  fub- 
]t€t  to  repetition  upon  offering  what  is  due  inflead  thereof.  This 
latter  opinion  is  more  equitable  than  the  former,  as  it  gives  each 
party  what  rightfully  belongs  to  him. 

P  ^  .  Dumoulin  applies  a  qualification  to  this  decifion :  where 
the  debtor  has  led  the  creditor  into  the  miftake,  and  the 
property  has  been  fairly  received,  the  repetition  cannot  take  place^ 
except  it  can  be  done  without  prejudice  to  the  creditor,  and  he 
can  be  placed  in  his  original  fituatlon  ;  for  the  right  of  repetition  is 
wholly  founded  upon  a  reafon  of  equity,  hac  conditio  ex  bono  et  dtquo 
introduBaf  /•  66.  ff.  de  CondiSiwe  Indeb.  It  is  only  founded  upon 
this  rule  of  equity,  which  does  not  allow  that  one  man  fliall  enrich 
himfelf  at  the  expence  of  another ;  therefore  it  can  only  prevail 
to  the  extent  of  the  advantage  aftually  acquifed  {c)  !•  6;^^  Ti  ic  8. 

f.de 

(«)  si  is  cut  legitat,  fit  Stichui,  Mt  P«inphilat|  com  Stichom  fibi  Icgatum  puUret, 
tmdicaverit }  ampltut  muuodc  viodicatioois  )M  non  habet  %  tahquam  H  damnatua  hcrea  ' 
alieroCtwD  dare,  StUham  dederic,  cum  igaoiet  iibi  permiflaoB  vd  Paoipbiium  dare^  nihil 
repctocpoffit. 

{I)  Q«  hominem  genfralSttr  promiliry  fimilit  eft  ci  fui  homiaem  tut  decern  debet  ^  tc 
idco,  fi,  com  exiftioiaric  fe  Scicbttin  prox&i/iire^  ciia  dedetit,  coodicet :  alium  autea 
fvmUbei  daado,  liberari  polerit. 

{()  Sic  htbirnimtdatt,  pccunlan  candicaai :  aoa  fatdafflqvnn  loc9ri  potui,  Ted  quanci 
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Jfi  diB.  tit.  According  to  thefe  principles,  it  muft  be  decided  on  the 
cafe  fuppofed,  that  if  the  legatee  has  fairly  fold  the  thing  delivered 
to  him,  he  will  only  be  anfwerable  for  the  excefs  of  price  above  the 
film  which  there  was  an  option  to  pay» 

According  to  the  fame  principlesi  if  the  money  is  paid  which  is 
itippofed  to  be  determinately  due,  although  it  is  only  due  in  die 
tlternative,  the  debtor  would  not  be  eafily  admitted  to  fue  for  a  re- 
petition thereof,  upon  offering  the  alternative,  if  the  creditor  had 
Ijpent  the  money,  and  there  was  not  a  great  difproportion  in  die 
amount  thereof  and  the  value  of  the  other  thing  {a). 
r  acT  1  Another  queftion  upon  which  die  two  ancient  fchools 
were  divided,  was  where  a  perfon  who  owed  two  things 
in  the  alternative,  being  milled  by  an  erroneous  copy  which  con- 
tained the  word  and  inftead  of  er,  paid  them  both  at  one  time ;  and 
afterwards  difcovered  that  only  one  of  them  was  due,  and  that  at 
his  ele£lion. 

There  was  no  doubt  of  his  right  to  reclaim  one  ;  but  the  point  in 
difpute  was,  whether  he  had  an  option  which  to  claim.  Ceifus^  aa 
cited  by  Ulpian  in  law  26.  $  13.  {b)  infin.ff.  de  Cend.  Ind^  thought 
th^t  the  choice  refted  with  the  creditor,  and  that  he  had  a  right  to 
tetain  what  he  pleafed.  Julianus^  on  the  contrary,  as  cited  by  Juf-^ 
tinian  in  /.  penulU  cod.  hujus  tituli,  (r)  thought  diat  die  debtor  had. 


tit  conduAitrui  fuiiTet,  §  8.  Si  fervum  iodebitvin  tibi  dedi»  eomqae  maptmififtiy  fi  iiueni 
lioc  ftc\&ip  teneberii  aJ  preUum  ejus :  Si  oefdeni,  noa  ceneberit :  M  propter  operai  eja« 
iiberti)  tc  ut  hcreditatem  ejus  reftiruat. 

(«)  I  cannot  think  that  the  circ^al^ance  of  banog  fpcnt  th«  avoey  would  in  the 
Mrngfjlb  courts  be  allowed  to  tffcGt  the  nature  or  extent  of  the  obligiiuoji. 

{6)  Si  decern  aut  Stichum  ftipuUtut,  folvam  fuinfM*^  quvritur  an  poflim  condicerc  t 
Quaeftio  ex  hoc  defcendic,  an  libeior  in  quinque  :  mm  fi  liberers  ccflat  condidioy  &iioo» 
liberor  erit  coodidio  ?  Placuit  auuna  (ut  Celfui  Ub«  6.  &  MarccUi»»  lib.  %o,  Diseftonm 
Icripfit)  non  perimi  partem  dimidiam  obltgationii,  ideoque  mna  qui  quinq^ue  folvity  io  peo^ 
dcnti  habendum  an  libcraretur,  petique  ab  eo  poffe  reliqua  qoinque,  aut  Stichnm ;  Ac  fi 
prc(^iterit  reHdua  quinque»  videri  eum  &  in  priora  dcbita  folTiflc.  Si  autrm  Stichom 
pr«ttitiflet,  quinque  eum  poflfe  condicere,  quafi  mdebita  ;  Ac  pofterior  folut^o  comprobabk 
priori  quinque  uttum  drbita  8c  in^eoita  folverentur ;  fed  ft  fi^oft  foluu  quinque  Se  Stichu* 
felvatur,  U  malim  ego  habere  quinque  Sc  Stichum  reddcre^  an  fim  audiendua  qucrit  Celfna^ 
Et  put  at,  natam  tffe  quinque  condifiionem :  quamtfu  utroquc  fimul  ibloto,  mki  ruintadk 
fu^d  vtUtfHy  arhitrium  daretur, 

[e]  Si  quitfervum  ccrti  nominis,  aut  quandam  rolidoram  quantitateoHy  vd  aliasi  raa 
promiferir,  &  com  licentia  [ei]  fuerat  unum  ex  hit  folvendo  Ubcrari,  utnunque  per  Igoo* 
rmtiam  dependerit :  dubitabatur,  cujua  re*  daretur  a  Icgiboa  ei  fcptdtio,  ntrumnt  ftrvi 
•n  pecunise  :  Sc  utrum  ftipulator,  an  pcomiflfor  babeat  bujnt  fci  &cultafiem  ?  Et  Ulpiano8| 
qvidem  cledioDcm  ei  pratAar^  qui  utrumque  accepity  ut  hoc  raddaty  qiiod  fibi  p^tia^t  | 
&  tam  Marceilumy  quam  Celfum  fibi  confonantet  refert*  Papinianut  autem  i^<»|%vi 
tttrumqate  perfolvit,  ele£lionem  donat  t  qui  Se  aoteqoam  depeodat,  ipfam  habct  dtckkmeniy 
^od  vetic  prxftare  ;  St  hujut  fcntenfiiae  fublimtffimum  teftem  adducit  Salviofli  JulinnnWp 
fummc  aaAoritatit  hominemy  Se  praetorfi  edidti  [perprtui]  ordinatorani.  N«btft  fbm 
decidentibua,  Juliani  ft  Papuuaai  fententia  placet,  ut  apifi  £babitt]  fliftl"Mrn  ndpicpdi* 
^tti  ft  dandi  habuit. 

6  die 


the  right  of  demanding  which  he  pleafed.  The  opinion  of  Celjus 
was  apparently  founded  upon  the  reafoningy  that  both  the  things 
due  in  the  altematiTe  being  aftually  due,  the  debtor  who  had 
paid  them  both  could  not  fay  of  either  determinately  that  it  was 
not  due  ;  and  therefore  he  could  not  demand  either  determinate- 
ly as  paid  without  being  due ;  he  had  only  the  right  of  repetitioa 
as  to  one  of  the  two  indeterminately,  as  haring  paid  more  than 
WIS  due  by  paying  both  when  he  was  only  under  an  obligation  for 
the  payment  of  one.  The  creditor  haring  in  his  turn  become  debtor 
in  refped  to  the  reftitution  of  one  of  the  things,  he  had  a  right  ia 
confequence  of  that  charaAer  to  make  his  elediion  which  fliould 
be  reftored. 

But  this  reafoning  is  nothing  more  than  mere  fubtlety.  The 
opinion  of  Julian  is  founded  upon  equity.  The  adiion,  called 
Conditio  LtMiti,  is  an  entire  reftitution  which  equity  afibrds  againft 
an  erroneous  payment.  Now  it  is  the  nature  of  all  reftitutions 
againft  any  a£l,  to  place  the  parties  in  ,the  fame  fituation  as  thej 
were  beforew  Hence  it  follows,  that  the  debtor  who  had  paid 
two  things,  being  ignorant  that  he  was  only  bound  to  pay  one  of 
them,  and  that  at  his  own  elefUon^  fliouId  be  reftored  to  the  right 
which  he  had  before,  of  6nly  paying,  and  confequently  to  the  right 
of  reclaiming,  which  he  pleafes  ;  this  opinion,  as  being  the  moft, 
equitable,  was  embraced  hj  Pappiniaftf  and  finally  confirmed  by  the 
conftitttrion  of  Juflitrian. 

But  the  right  of  requiring  fuch  repetition  can  only  apply  in 
cafe  both  the  things  continue  to  fubfift  }  if  one  of  them  had  ceafed 
to  fubfift  afterthe  payment,  there  could  be  no  right  of  reftitution,||as 
JuRanut  decided  in  the  (a)  /.  'i^.ff*  diB  Hi.  The  reafon  is  evident ; 
the  right  of  repetition  remits  the  parties  to  the  (ame  fituation  as 
if  the  payment  had  not  been  made,  and  were  yet  to  make  \  now 
if  the  payment  were  yet  to  make,  the  debtor  could  not  be  excufed 
from  paying  that  whidi  remained,  and  which  alone  was  then  due  | 
diat  then  ought  to  i^mainwith  the  creditor  as  a  valid  payment,  and 
without  any  right  of  repetition.  ' 

As  to  the  indivifibility  in  payment  of  alternative  obligations!  fee 
infiraV.  3.  Ghap.  z.  Art.  6.  (  3. 

(tf)  Cttm  iiy  ^oj  PamphiluoB  ant  Stickam  debet,  flmul  ntruaifae  idlterif ,  ^  podcaqaaai 
■tnuD^ocfelTerit,  ni  vter^oc,  rat  alter  exhit  dcfiit  la  mm  aatnra  ctfe,  nihil  lepeM^ 
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ARTICLE    Vn.{a) 

Of  Obligations  in  Solido  between  fever al  Creditors. 

^  g  .  Regularly,  when  a  perfon  contrad:8  the  obligation  of 
one  and  the  fame  thing  in  favour  of  feveral  others,  each 
of  thefe  is  only  creditor  for  his  own  (hare,  but  he  may  contrail 
with  each  of  them  for  the  whole  when  fuch  is  the  intention  of 
the  parties,  fo  that  each  of  the  perfons  in  whofe  favour  the  ob-^ 
ligation  is  contraAed  is  creditor  for  the  whole,,  but  that  a  pay-« 
ment  made  to  any  one  liberates  the  debtor  againft  them  all.  This 
is  called  Solidity  of  Obligation*  The  creditors  are  called  correi 
€redendij  correi  Jiipulandi* 

-  ^        An  inftance  of  this  obligation  in  folido  may  be  ftated 

in  the  cafe  of  a  teftamentary  difpofition,  made  in  thefc 
terms.  My  heir  (hall  give  to  the  Carmelites  or  the  Jacobins  a  fum 
of  one  hundred  livres ;  the  heir  in  this  cafe  only  owes  a  Angle  fum^ 
but  he  owes  this  entire  fum  to  each  of  the  two  convents  who  arc 
creditors  of  it  in  folido ;  but  fo  that  the  payment  of  it  to  one  will 
liberate  him  as  againft  both,  /.  i6.ff,  de  LegaU  (^).  2d.  This  fo» 
lidity  is  very  rare  with  us  ;  it  muft  not  be  confounded  with  indi- 
vifibility  of  obligation,  which  will  be  treated  of  infra. 

-  ^    -        The   efiefis  of  this  folidity  amongft  creditors  arc,  xft^r 

That  each  of  the  creditors  being  creditors  for  the  whole,  may 
confequently  demand  the  whole,  and»  if  the  obligation  is  executory, 
conftrain  the  debtor  for  the  whole  (r).  The  acknowledgment  of  the 
debt  made  to  any  one  of  the  creditors,  interrupts  the  prefcription 
as  to  the  whole  of  the  debt,  and  confequently  enures  to  the  bene- 
fit of  the  other  creditors,  /.  fin.  cod.  de  duobus  reis.  {d).  3d.  The 
payment  made  to  any  one  of  the  creditors  extinguUhes  the  debt, 
for  the  creditor  being  fuch  for  the  whole,  the  payment  of  the 
whole  b  eiFe£iually  made  to  him,  and  this  payment  liberates  the^ 
debtor  as  againft  all  \  for  although  there  are  leveral  creditors,  therc^ 

is 

(«)  See  Appendix,  No.  XL 

{h)  Si  Titio  aut  Selo  utr'i  htrttmtRt  legatum  refi£tun)  eft  hereft  ilteri  dando  ab  utroqueli- 
Wratur  ;  (T  nevtri  daty  uterque  peri  ode  peoere  poieft  atqoe  ii  ip(i  foli  legatom  farec,  nam,*  ' 
«t  ftipulaad^dtto  rei  conftitui  poffunt,  ifii  eC  teftamento  poteft  id  fieri. 

(()  The  meaning  of  the  term  executory,  is  here  very  ditFerentfrom  that  which  ii  ippltrf 
to  it  in  tht  Englifi  law,  as  denoting  a  thing  to  be  executed  lo  future.  It  it  foreign  to  the 
praient  purpofe  to  enter  into  an  inquiry  refpcAing  the  kinds  of  obligations,  for  which  the 
Ulw  of  France  allowed  a  remedy  by  feizure  of  the  goods,  aod  which  is  here  denoted  by  the 
Certn  before  mentioned. 

[d)  Com  quidam  tci  ftipulandi  certos  habebant  reos  pramittendi,  Td  unut  forte  creditof 
dBuif  Tel  plum  debitOKCi  babebat ;  tgI  I  coatrafio  iniiltt  creditoift  voua  debitofco^  ft  alii  ^ 

7  « 
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^bnt  one  debt,  wliich  ought  to  be  eztiiigQi(hed.b7  die  entire  pay- 
ment made  to  one  of  die  cieditors. 

It  is  at  the  choice  of  the  debtor  to  pay  which  of  the  creditors 
be  wiU,  as  long  as  the  matter  is  entire  \  but,  if  one  of  them  has  in« 
ftituted  a  procefs  againft  him,  he  cannot  make  an  eiledual  pay- 
ment, except  to  that  one  \  Ex  duobus  rets  ftipulaniu  fi  fiff^  «««' 
ijrrnT,  akeri  prwnijf^r  vfftrendo  pecuniam  nihil  agit.  L  l6-jf*  de  duob. 
rtis.  4.  Each  of  the  creditors  being  fuch  for  the  whole  may,  before 
a  procefs  infticuted  by  any  of  the  others,  make  a  releafe  to  the  debtor, 

and  liberate  him,  as  againft  them  all. 
For  in  the  lame  manner  as  a  payment  of  the  whole,  to  any 

one  of  the  creditors,  liberates  the  debtor  againft  all,  a  releafe  by 

one»  which  is  equivalent  tp  a  payment,  ought  to  have  the  {ame  efie&* 

Acapiilatione  unius  toUitur  Migatio,  L  %.ff.  di  duob.  reU. 


ARTICLE    Vm. 
Of  Solidity  on  the  Part  ffthi  Debtors  {a). 

SECTION    I. 
fifihe  Natufit  of  an  Obligation  in  Solido^  on  the  Part  of  the  Debtors^ 

.    .    .        AiT  obligation  is  con  traded  in  folido  on  the  part  of  the 
debtors,  when  each  of  them  is  obliged  for  the  whole^ 
but  fo  that  a  payment  made  by  one  liberates  them  all. 

Thofe  who  oblige  themfelves  in  this  manner,  are  called  correi  ^ 
ieiendim 

As   foiidity  on   the  part    of  the   creditors  coniifts  in   thiSf 


a  itU  promttteiidi  mi  Brit  crcditorrs  dcbltorem  fr  alii  cs  relt  '^mittndi  ad  certoi  cie* 
4ii«its  dcbttaa  agnoverynt^  vd  per  folacioneiB,  vel  per  alioi  modoi  qoot  in  antcrioribiis 
ftdiMibst,  io||rniptiooit  lovcsifliaa  pofitortt  t  Ac  not  ampliavimot»  vd  forte  ad  nnaai 
■vdiCHcm  ^voda^  «x  dtbib»ribut  devodonem  fvam  oAaadcnuit,  vel  com  plvrtt  cflenC 
cicdilovtt,  debitor  qui  folat  cxiftcRt,  ad  imiun  cb  hit  vcl  quofiUm  debituin  agnovit :  it 
)uBrtCBr»  fi  lit  vel  fi  darccnr  liceocia  adtcrfut  aliot  indevodt  oem  fiiam  excrceriy  Ac  quail 
iBBpoicaB'ofe  csadioocas  rccoftfe,   vd  qoibuf<daiD   ex  dcbitoribafl  dcbitun  agoofcca* 
tibai,  fdia  jttdido  pvUKia,  debettac  At  alii  ab  onni  contiadiftiooc  rep«Ui  {  ncbit  pictais 
ib||ieie8tavidcittrcflb  hanannait  Icaal  in  vno  eodemque  contra Aa  qualicoisqae  inter* 
npdoMy  ?d  agwMooe  adbibita  onoea  fimol  compcUi  ^d  perMvCDduin  debitum,  fi^e  plivct 
fiai  iti,  five  Unas  \  fiwe  ptnict  fint  cieditpres,  five  noa  ampttut  qoiai  nnnt )  faDcimurqot. 
heomibas  cafibua  qnoa  noder  lermo  complexns  tft,  alionim  dcrotioocm  fd  af  nitionaiB, . 
td  ft  libeUo  admonitiooc^  alitt  debitoribaa  prcjudicarc  Ir  alila  prodefle  cteditoribus.    Sit 
Jiiqac  geaanlia  davotio  Ar  nemlni  liceat  alicaaoi  indcvorioncm  fequi  cnm  es  ana  Aiipt 
fbste  iMut  cfllasit  contradui,  Tcl  dtbiti  cavfacs  tadiai  iifittaoa  apparuit. 
(a)  See  Appc&dis,  N*.  XI, 
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that  the  cbligation  of  the  fame  thing  ccntracled  in  favour  of 
feveral  pcrfons,  is  contrafted  in  favour  of  each  for  the  whole^as 
completely  as  if  each  of  them  was  the  foie, creditor  ;  but  with  the 
qualification  that  a  payment  made  to  one  is  a  liberation  again  ft  all 
the  others ;  folidity  on  the  part  of  the  debtors  in  like  manner 
confifts  in  the  obligation  of  the  fame  thing  being  contraftedby  each 
for  the  whole,  as  completely  as  if  tach  was  the  fnigle  debtor ;  but 
fo  that  a  payment  made  by  one  libei'atcs  the  others, 
r  ifti  1  ^^  is  not  always  fufficient  to  conilitute  an  obligation  in 
folido,  that  each  of  the  debtors  is  debtor  of  the  whole 
thing;  for  this  is  the  cafe,  with  rcfped:  to  indivifible  obligations, 
which  are  not  fufceptible  of  parts,  though  they  are  not  contraded 
m  folido  :  it  is  requifite  that  each  of  the  debtors  totittn  iff  totaliter 
debeat^  that  is  to  fay,  it  is  requifite  tliat  each  fliould  be  as  complete- 
ly bound  for  the  p,:rfonnance  of  the  wliole,  as  if  he  alone  had 
contra^ed  the  obligation. 

P     ^     _        It  is  moll  particularly  requifite,  that  all    the  debtors 

ihould  be  obliged  to  the  performance  of  the  fame  thing. 

It  is  therefore  not  one  obligation  in  folido,  but  two  obligations, 

when  two  perfons  oblige  themfelves  to  another  for  different  things. 

But,  provided  they  are^each  obliged  totally  for  the  fame  thing, 
though  they  are  obliged  differently,  they  are  ftill  debtors  in  folido, 
correi  debendi  ;  as  if  one  is  obliged  purely  and  fimply,  and  the  other 
fubjeft  to  a  condition  or  a  term  of  payment;  or  if  they  arc 
obliged  to  pay  in  different  pl^ftes.  /.  7.  {a)  I.  9.  §  2.  {b)ff,  de  duob, 
rets. 

It  may  perhaps  be  faid  to  be  repugnant,  that  one  and  the  fame 
obligation  (hould  have  oppofite  qualities  ;  that  it  fhould  be  pure  and 
fimple  with  refpeft  to  one  of  the  debtors,  and  conditional  with  re- 
fpeft  to  the  other.  The  anfwer  is,  that  the  obligation  in  folido,  is 
one  indeed  with  refpeft  to  the  thing  which  is  the  objc£t  and  fub- 
je£b  matter  of  it,  but  it  is  compofed  of  as  many  different  liens  as 
there  are  different  perfons  who  have  contracted  it ;  a^  tliofe  per- 
fons being  different  from  each  other,  the  liens  which  oblige  them 
are  fo  many  different  liens  which  confequently  may  have  different 
qualities.  This  is  the  meaning  of  Papinian,  when  hefays, //^ 
tnaxime  paretn  caufam  fufcipiunty  nihilominus  in  cujufque  perfoni  pro* 
prid  ftngulorum  cojjjijiit  obligatio.  d,  L  9.  §  2.  The  obligation  is  one 
with  refpeft  to  its  objeft,  which  is  the  thing  due ;  but  with  re- 

(tf)  Ex  duobui  rrii  promittendi,  aliui  in  dienn,  rt\  fab  conditiooe  obligari  pttteft,  nee 
cntm  imptdimencon'itdiei,  aut  condi  lo,  quo-minus  »b  co,  qui  pure  obliguus  eft,  peutur. 

{h)  Cunn  duos  reos  ptORiUtendi  facerem  (ei)  ex  dlvetHs  locit  Capuae  p-cuniam  dari 
Aipulatus  fim  *.  ex  perfima  cuju'cunque  ratio  proprii  temporis  habebitur:  nam  ccfi  max- 
jme  p»rem  cauCam  fufcipiant ;  fuhilominus  in  cujufque  petfona  propria  fingaiorum  con* 
fitUt  obligatio. 

fpea 
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fpeft  to  the  perfons  who  have  contrafled  it,  it  may  be  faid  that 
there  arc  as  many  obligations  as  there  are  perfons  obliged. 

,  -J  When  feveral  penons  contraft  a  debt  in  folido,  it  15 
only  in  refpeft  of  the  creditor  that  they  arc  debtors  of 
the  whole  ;  as  between  themfclves  the  debt  is  divided,  and  each  of 
them  is  only  dtrbtor^/ro  y**,  as  to  that  part  of  the  debt  of  which 
he  was  the  caufe.  Suppofe,  for  inllance,  that  two  perfons  borrow 
to^^ether  a  fum  of  monn-y  which  they  engage  in  folido  to  repay ; 
or  fiippofe  they  buy  a  thinpf,  and  engage  in  foKdo  to  pay  for  it  to 
the  felicr  :  if  they  have  equally  divided  the  money  borrowed, 
or  the  thing  bought  between  themfclves,  each  of  them,  although 
debtor  for  the  whole  in  refpect  to  the  creditor,  is  only  debtor 
for  a  moiety  in  refpeft  of  the  other.  If  the  divifion  was  un- 
equal; as  fuppofe,  one  had  had  two-thirds  of  the  money  bor- 
rowed, or  of  the  thing  bought,  and  the  other  had  only  had  one- 
third,  he  who  had  the  two-thirds  would,  as  between  them- 
felves,  be  debtor  for  two-thirds,  and  the  other  for  only  one-third  of 
the  amount.  If  one  of  them  alone  derived  a  benefit  from  the  con- 
trad,  and  the  other  was  only  engaged  on, his  behalf,  [pour  lui f aire 
flaiftr^)  the  perfon  having  the  benefit  is  the  only  debtor ;  the  other, 
although  a  principal  debtor  fo  far  as  concerns  the  creditor,  is  in  rc- 
fped  of  his  co-debtor  only  a  furety. 

So,  if  the  debt  arifes  from  an  injury  committed  by  four  perfons, 
each  is  debtor  for  the  whole  in  refpcft  of  the  perfon  fuffering  the 
injury ;  but  as  between  themfclves,  each  is  only  debtor  for  his 
fliarc  in  the  injury,  that  is  to  fay,  for  a  fourth  of  the  whole. 

§  II.     In  what  Cafe  ike  Obligation  of  feveral  Debtors  is  held  to  be  con" 

trailed  in  Solido. 

r  16c  1  Solidity  may  be  ftipulated  in  all  contrads  of  whatever 
kind.  /.  9.^.  de  duob.  reis.  a).  But  regularly,  it  ought  to 
be  exprefied  j  if  it  is  not,  when  feveral  perfons  have  contra£led  an 
obligation  in  favour  of  another,  each  is  prefumcd  to  .have  contrac- 
ted as  to  his  own  part.  /.  1 1.  J  2.^.  de  duobus  reis  {b).  And  this  is 

confirmed 

(«]  Cam  ita  cautum  inveniretar  tot  auieos  recti  daki  stifulatvi  est 
Jviiot  Carpvi  :  sropoNDiMui  ^  SCO  Antoninus  Achillkus  it  CotNiLiut 
Diet,  partes  vi riles  dcberi ;  quia  noo  faerat  sdjedum  fingulos  in  folidum  fpopondifl*eit|i 
at  doorei  promittendi  fieient. 

{b)  EsodeiD  rem  apud  duos  pariter  depofui,  utriufque  fidem  in  folidum  fecutus  ;  vel 
caadcm  rem  duobus  fimiiiicr  commodaTi  \  ficut  duo  rei  promittendi  quia  non  tantum 
vabis  ftipulatioois,  fed  tt  caetrris  contraAibuSy  vcluci  emptione,  venditione,  locatione  coo- 
dodiooe,  depofitOy  commod«to,  teftameoco  \  ut  poceyfi  pluribus  heredibus  inftitutis  teftator 
diiit|  Tirist  & AUty'au  Smfnm  dectm  data  ^  x«    Sed  fi  quia  in  dcpoacndo  penes  duos, 

h%    '  '      pacifcaCur 
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Confinned  by  JufUnian  ih  die  Novel  99.  {a).  The  rea(bn  I6  that 
the  interpretation  of  obligations  is  made  in  cafes  of  doubt  in 
favour  of  debtors^  as  has  been  (hevn  elfcwhere  {b).  According 
to  this  principle}  where-an  eftate  belonged  to  four  proprietors*  and 
three  of  them  fold  it  in  folidoy  and  promifed  to  procure  a  ratifica* 
tion  by  the  fourth  proprietor,  it  was  adjudged  that  the  fourth,  by 
ratifying  the  fale,  was  not  to  be  con6dered  as  having  fold  in  folido 
with  the  others :  for,  although  the  three  had  promifed  that  he  (houM 
accede  to  the  contra£^  of  fale,  it  was  not  exprefled  that  Be  Ihould 
accede  in  folido. 

r  if%^  "I       Neverthelcfs,  there  are  certain  cafes  in  which  folidity 
between  feveral  debtors  of  the  fame  thing  takes  place, 
although  it  is  notexprefsly  ftipulated. 

The  firft  cafe  is  when  partners  in  commerce  contraft  fome  ob« 
ligation,  in  refpe£l  of  their  joint  concern. 

This  is  the  dccifion  of  the  law  of  France^  OrJhfmance  du  Com- 
merci  of  1673.  /•  4.  arU  7. 

Two  merchants  who  buy  together  a  lot  of  merchandize,  although 
there  is  not  any  other  partnerfliip  between  them,  are  confidered 
as  being  in  partnerihip  with  refpe£t  to  that  purchafe ;  and  as  fuch 
are  obliged  in  folido,  although  it  is  not  exprefled.  This  was  adjudg- 
ed in  the  parliament  of  Tbouloufe^  and  has  become  a  general  maxim. 
^  .  .  The  fecond  cafe  in  which  feveral  debtors  of  the  fame 
thing  are  bound  in  folido,  without  its  being  exprefled,  is, 
that  of  the  obligation  contraAed  by  feveral  tutors  undertaking  the 
fame  tutdaget  or  by  feveral  pejrfons  engaging  in  fome  public  ad- 
miniftradon.  Thefe  charges  are  undertaken  in  folido,  according 
to  the  difpoGtion  of  the  laws  which  are  followed  by  us  in  this  re- 
'Iped,  unlefs  there  is  fome  ufage  to  the  contrary. 

The  Roman  laws  granted  to  tutors  who  have  not  aAed,  the  be« 
nefit  of  order  and  difbufEon,  which  confifted  in  a  right  to  refer 
the  minor,  whofe  tutelage  was  expired,  to  proceed  at  their  rifque 

againft  thofe  who  had  a£led}  they  alfo  granted  to  tutors  who 

"■ » ■       *"-  '  ■ '■■■'  ■  ■  ■       ■'  ■  ■     .  ■  ■    ■.  » 

jptcifcatur  ut  ab  tUcro  culpa  qunque  pneftaiccur,  vcriiu  eft  ooa  cfle  duot  icot,  a  quibut 
impar  fufcepta  c^  obligado*  Non  idem  probandum  eft|  cum  duo  qooquc  cuipam  pro* 
nififlent,  fi  alteri  poftea  paAo  culpa  remifla  fit :  quia  poftarior  coBfeotio,  qa«  is  alteriui 
petfiMia  iacerceflity  ftatum  ft  oaturam  pbligatiooii,  que  duoi  initio  not  fecit,  mutait  ooa 
pottft  J  quare  fi  focii  fine  &  communSi  culpa  iotercefiiit,  etiam  alceri  pa£him  cum  altefo  ftc 
Cam  proderit  §  a.  Cum  duos  rcot  promitttodi  facaremf  [dc]  ex  dWerfis  locii  Ctpuc  pe- 
curiam  dari  fiipuUtoi  fimt  ex  pcrAma  cojufque  ratio  proprii  temporit  haliebicurs  B*m 
ccfi  masime  parcm  caufam  fofcipiunC}  aihiiominui  in  cojufque  perlbna  ptopria  fingulo- 
rum  confiftit  obligatio. 

{a)  Si  quia  altcroa  fidejafiione  fumat  aliquot,  fi  quldem  noo  adjeecrit»  opportertt  ft 
•num  horum  io  foiidum  teneri ;  omaet  ez  «quo  coAveotlooem  fufttacre.  Si  vetoaUqaid 
etiam  tale  adjiciatur,   fctTari  quldem  pt^m.  { 

(I)  In  confidertng  the  rulet  of  interpteCition,  the  cifil  law  Md  the  law  of  EwgUmd  weif     ] 
Acwn  to  be  at  Tttiance  la  lefped  lo  tbit  principle. 

bad 
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had  afted,  the  benefit  of  divifion  {a)  whilft  they  all  continued  fol* 
Tent.  Bat  tbcfe  exceptions  are  not  in  ufe  with  us ;  therefore 
when  DumouHu  fays,  that  tutors  have  the  benefit  of  divifion  for 
Ac  payment  of  what  remains  due  on  account  of  their  tutelage, 
except  in  the  cafe  where  they  are  debtors  ex  Mo,  he  ought  |0  be 
underftood  as  fpeaking  of  the  places  which  follow  thcdifpofitionof 
the  Roman  law. 

r    68  1       "^^  ^^^^  ^^^^  ^^  obligations  in  foHdo  is  where  fcveral 
perfons  have  concurred  in  ah  injury,  and  are  each- liable 
to  the  reparation  of  it. 

They  cannot  oppofe  any  exception  of  difcuflion  or  divifion,  being 
unworthy  of  it« 

P  ^    .        An  obligation  in  folido  may  alfo  refult  from  teftaments, 
'       when  the  teftator  declares,  that  he  charges  his  heirs  or 
other  fttcceflbrs  in  that  manner,  with  the   performance   of  tho 
legacy. 

Even  without  its  being  exprefled,  thofe  whom  the  teftator 
charges  with  a  legacy  are  bound  in  folido,  when  the  teftator  makes 
ufe  of  a  disjonAive  expreflion  ;  as  if  he  were  to  fay,  my  fon  FeteTf 
on  my  fon  Jobfi,  ftistH  give  fuch  an  one  ten  pounds*  This  is  de- 
cided in  law  B.§  ujl.dt  Legat.  i.  ftitafcriptum  eft,  TiTius  heres 
iiEus  AUT  Mavius  heres  meus  deccm  Seio  dato  :  cum  utro  wHt, 
Seiut  agit,  utji  cum  uno  a^umjti  et  folutum,  alter  liheretur\quafifi 
Juo  ret  promittendi  in  foUdum  obligati  fuijfent.  Nevertheliefs,  Dj^- 
fmidiH  infifts  that  diis  is  not  perfe£lly  an  obligation  in  folido }  that 
it  is  true  that  each  of  them  is  fubjefl  to  the  whole  of  the  legacy, 
and  in  th»  refped  they  refemble  debtors  in  folido  \  but  they  are 
not  ftri£^ly  fuch,  and  dieir  obligation  has  not  the  other  effe£is  of 
oUigadons  in  folido.  For  inftance,  if  two  heirs  were  charged  in 
this  manner  with  the  delivery  of  a  fpccific  thing,which  had  periihed 
through  the  fault  of  one  of  them,  he  does  not  think  that  the  other 
would  be  anfwerable  for  the  lofs,  as  a  debtor  in  folido  would.  In 
this  refpeA  Dumouiin  deviates  from  the  common  opinion  maintain- 
ed by  Bartbolus  and  the  other  do£lors,  who  allow  the  cafe  ftated 
m  this  law  to  be  that  of  a  real  obligation  in  folido.  Dumouiin 
founds  his  opinion  upon  thefe  tctm%,quafiJiduo  m,  which  indicate, 
(ays  he,  that  the  two  heirs  are  not  really  correi,  the  adverb  quafi 
being  adverbium  improprietatis.  I  Ihould  radier  incline  in  favour 
of  die  opinion  of  Bartbolus  /  the  heirs  being  in  this  cafe  debcors 
of  the  whsM%  not  on  account  of  the  quality  of  the  thing  due,  but 
by  the  will  of  the  teftator,  vrfio  cfaofe  that  each  fliould  be  charged 
with  the  entire  performance  of  the  legacy ;  their  obligation  appears 

(«)Afi^  sf  ft^ohisg  tbt fl^bMT  M  procaN  ifuaft csdi  lf|«aiily  iv  dicir iiip««o 

Lj  to 


1 50  Obligations  in  Solido.  [P.  II.  c.  3. 

to  have  all  the  charaftcr  of  a  real  obligation  in  folido,  and  I  do  not 
fee  any  thing  to  make  1  difference  between  thtm.  The  term  qucjl 
does  not  appear  to  have  been  ufcd  pro  adverbio  imprapnctatu^  but  as 
^  equivalent  to  quemadtnodum  j  thefe  tvv-o  heirs  arc  obliged  in  Iblido, 
in  the  fame  manner  as  they  are  obliged  by  a  ftipulation.  For  it  is 
not  only  by  flipulations  that  obligations  may  be  contrafted  in  fo- 
Yidoy  nontantum  verbis  Jl'tpulat'tonis^ fed  et  cateris  coutraclibus  duo  ret 
promittetidijieri  pojfunt,  I.  9.^.  de  ducb.  reis  ;  und  teilaments  as  well 
as  cpntrafts  may  form  thefc  obligations. 


J  III.     Of  the  Effects  of  Solidity  between  feveral  Debtors. 

r  ^^  -1  Thefc  cffefts  are,  ift.  That  the  creditor  may  recover 
from  which 'of  the  debtors  he  plcafcs,  by  adion,  if  the 
debt  only  lies  in  aftion  ;  or  by  diftrefs,  if  it  lies  in  execution,  the 
whole  that  is  due  ;  this  is  a  neceflary  confcqucncc  of  each  of  the 
debtors  being  fuch  for  the  whole. 

I  do  not  think  that  tl;e  debtors  M^ould  hnve  even  the  benefit  of 
divifion  \  that  is  to  fiy,  that  any  one  from  whom  the  creditor  makes 
his  demand  may  be  allowed,  upon  off:  ring  his  own  part,  to  require 
that  the  creditor  fliould  proceed  againft  the  others  for  their  rcfpec- 
tive  parts,  fuppofing  them  to  be  folvent.  The  sQs  of  notaries 
commonly  contain  a  claufe  renouncing  this  benefit,  but  even  if 
there  is  no  fuch  claufe,  I  do  not  think  thnt  it  would  be  allowed. 

Obfervc,  that  the  choice  which  the  creditor  makes  of 
one  of  the  debtors  againfl:  whom  he  exercifts  his  pur- 
fuits,  docs  not  liberate  the  others  until  he  is  pajd  :  he  may  difcon- 
tinue  his  purfuits  againft  the  firft,  and  proceed  againft  the  others ; 
or  if  he  plcafes  he  may  proceed  againfl  them  all  :it  the  frimc  time. 
/.  28.  Cod.  de  Fidej.  {n). 

The  iudicial  demand  which  is  made  a;Tain(l  one  of  the 

r  272  I  . 

debtors  in  folido,  interrupts  the  courfe  of  prcfcription 

I  («)  Gen^raii'er  Tinciiruii  quemadmodum  In  mand'tonbus  ft^turum  «tt>  ur  contr(l4iione 
contra  unumcx  his  f^djy  a'lier  non  libeie  u'  :  \\zic  in  fiJciuiTribas  obferviri. 

If-.vecinuie'eniin,  &  in  fiuejafl*utum  CJuiionibus  pitrumque  ex  pa^o  hujurmndi  CiuCe 
cfT- prifrft^um,  ^e  ideo  gnerdli  'e^e  fancimut,  nullo  tnodo  rtcdionc  unius  cz  fideiuflori- 
buS)  ve!  ipHui  tei  alterum  librrari ;  vcl  ip'um  rcum  fidrjufToribus,  vel  uno  ex  hitelr^o, 
liberationrm  mcreri,  nifi  UiUtial  creditor! }  led  maneie  jus  integrum  donee  in  folidumei 
ptcunift-  |Cifulvar)tur,  vcl  alio  modo  fatis  ei  fiat.  Idrmque  in  duobus  reis  promitteodi  con- 
^'ttuimus,  ex  uniuire:  eIr£lionej>rae}ndiciuin  creditor!  adver(ut  alium  fieri  non  conceden- 
trt.  Sed  remaneieet  ipH  creJit.ii  aOiones  integral  eC  perfonales  ec  bypothccariaty  donee 
iwr  omn  a  ei  fitiafiat-  Si  ..r.im  partis  convcntis  hoc  fieri  conceditur,  et  in  u(u  quotidi^no 
f.rr  r:r  bpcvtrlart  a(p:cimu%y  quare  non  ipfa  lfgi<  audloritate  hoc  permit:ator,  ut  oec  fim- 
pliciias  lufJi  Uiit'.um  cooiraflui  ex  quacunquc  caufa  p^ffit  jus  creditorls  fflutilare. 

againft 


ArU  Vin.  §  3J         Obfigaficm  in  Soil  Jo.  151 

againft  all  the  otlicrs-  LJ!/t.  nd,  de  duob.  rds.  {a\  It  is  alfo  a  con- 
fequcuce  of  each  of  the  debtors  being  a  del  tor  foi'.thc  whole  :  for 
the  creditor,  by  mihtuiln^  tliis  proceeding,  hus  iriftltutcd  it  for  the 
whole  of  the  debt,  tvtn  ns  i.t'ainil  tlie  other  debtors  who  cannot 
oppofe  a  prcfcriptio!!  a^.i'';il  t'.:e  creditors,  eic  pt  upon  the  ground 
of  his  not  having  exerc'.fvd  I.'s  ri^^l.t  to  tlie  debt  for  which  they 
are  bound ;  but  this  thty  c^iiuct  aiiege,  for  the  debt  for  which 
they  are  bound,  is  that  for  the  whole  ot  wJsich  die  creditor  has  in- 
ilituted  his  demand. 

iFor  ilic  lame  reafon,  wlienthc  thine  which  is  due  has 
perlflied  by  the  act  or  f.iult  of  one  of  the  debtors  in 
foiiclo,  or  after  hisbjing  put  en  lUnicure^  the  debt  is  perpetuated,  not 
onlyis  againfl  that  debtor,  but  as  againft  all  the  others.  ITiis  is 
decided  by  th;e  law  para!:,  ff.  de  duob,  rets.  Ex  duobus  reis  ejufdtm 
S/ubi  promitiendi  Jhfiij,  alien  us  fiiCium  altcri  quoque  nocet.  For 
inftince,  if  Pcier  and  Paul  have  jointly  {foUdairement)  fold  me  a 
certain  horfe,  and  before  it  is  delivered  ;it  dies  by  the  fault  of  Peter^ 
Paul  continues  tlic  debtor  as  well  as  Peter ^  and  I  may  demand 
the  value  of  the  horfe  from  him  as  well  as  from  Petcry  leaving  him 
to  his  remedy  againfl  Peter  \  whereas  if  they  l^ad  fold  it  without 
folidity,  Peter  alone  would  be  anfwcrable  for  his  own  fault,  and 
Paul  would,  by  the  death  of  the  horfe,  though  it  was  occaGoned 
by  the  fault  of  Peter ^  be  entirely  liberated  from  his  obligation,  and 
would  ftill  be  a  creditor  for  a  moitty  of  ^he  price,  for  which  the 
horfe  was  fo'tl,  in  the  fame  manner  as  if  the  death  had  been 
occaConcd  by  an  accident  merely  fortuitous. 

Obfcrvc,  that  the  a£b,  the  negU  d  or  tlie  delay  of  one  of  the 
debtors  in  folido,  afFeQs  in  truth  his  co-d.btcrs  ad  confervandam 
et  perpetnandam  obligationem  \  that  is  to  f.jy,  fo  that  they  are  notdif- 
charged  from  their  obligation  by  the  lofs  of  the  thing,  and  are 
bound  to  pay  rh*  value  of  it.  It  is  in  th  s  fenfe  that  the  law 
faiult.ff.  de  duob,  re'tSy  fays,  n It erius  factum  altcri  quoque  Hocet :  but 
the  aft,  the  neglcft,  or  the  delay  of  one  of  them  does  not  affedl 
the  others  ad  augendant  ipforum  obligatioiiem  \  that  is  to  fay,  that 
he  only  wb.o  has  committed  the  fault,  or  has  been  put  en  demeure^ 
ought  to  be  fubjedt  to  damages  refulting  from  the  non-perform- 
ance of  the  obligation,  beyond  the  value  of  the  thing  which  is 
due.  With  refpeft  to  the  other  debtor,  who  has  not  committed 
any  fault,  and  has  not  been  put  en  demcure^  he  is  only  bound  to  pay 
the  value  of  the  thing  which  is  loft  by  the  fault,  or  after  the  de-* 
meure  of  his  creditor.  For  the  fame  reafon  the  perfon  alone  who 
has  been  put  en  demeurcy  ought  to  be  Uabie  for  the  damages  arifmg 
from  the  delay.  It  is  in  this  fenfe  that  the  law  32.^.  dc  Ufuris^ 
fays,  Ji  duo  rii  prorniti^ndijlnty  alterius  mora  altcri  mn  meet* 

(tf )  Ste  Juprap  n,  260.  p.  p.  144,  145* 

L  4  DumcuUn 
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DtimouUn,  reftrains  the  deciGon  of  this  law  t©  damages  which 
have  not  been  ex|)refsly  (lipulated ;  for  if  they  had  be^^n  fo,  the  a£k 
or  delay  of  one  of  them  makes  the  condition^  upon  which  they  were 
all  obligedi  attach.  . 

P  -        The  payment  which  is  made  by  one  of  the  debtors, 

liberates  all  the  others  \  this  is  a  confequence  of  the  prin« 
ciplcj  that  a  debt  in  folido  is  only  one  debt  of  the  fame  thing,  of 
which  there  are  fevefial  debtors. 

Not  only  a  real  payment,  but  every  other  kind  of  payment  ought 
to  have  this  tStOi  \  therefore  if  one  of  the  debtors  in  folido,  being 
fued  by  the  creditor^  oppofes,  in  compenfation  of  thede\)t  demand* 
ed,  a  like  fum  owing  to  him  from  the  creditor,  the  other  debton 
are  liberated  by  this  compenfation,  as  well  as  by  a  real  payment. 

Petir  and  Paul  are  my  debtors  in  folido  of  a  fum  of  one  thou- 
fand  pounds  ;  afterwards  I  become  the  debtor 'of  P^er  of  the  like 
fum  ;  if  I  fue  Peter  for  the  payment  of  the  tboufand  pounds  due  to 
mcj  and  he  oppofes  the  compenfation  of  the  debt  due  to  him, 
this  compenfation,  as  we  have  fecn,  being  equivalent  to  a 
payment,  the  debt  due  to  me  from  Peter  and  Pnul  l^ecomet 
cxtinA,  as  againd  them  both.  But  if  I  do  not  fue  Peter^  and 
do  fue  Paul^  for  the  payment  of  this  money,  can  he  oppofe,  by  way 
of  compenfation,  the .  debt  which  is  owing  from  me  to  Peter  ? 
Paplnian  in  law  lo.^  de  duobus  reis^  decides  in  the  negative,^  dm 
ret  promittendi  focii  nonjint^  non  proderit  aiteri^  quod  Jiipulator  alteri 
reo  pecuniam  debet. 

Neverthelefs,  Dwiw/,  in  his  Civil  Law,/,  i./,  3.  /.  3   $  i.art.  8. 

decides  againft  this  text,  that  Paul  may  oppofe  the  compenfation 

of  what  I  owe  to  Peter ^  fo  far  as  Peter  is  debtor  as  between  him  and 

Pauly  and  no  further.     The  reafon  isi  that  Peter  no  longer  owing 

me  that  part  of  the  debt  for  which  he  was  bound,  by  reafon  of  the 

compenfation  which  he  has  a  right  to  oppofe  \  Paul  ought  not  to 

be;  obliged  to  pay  for  Peter^  that  part  of  which  Peter  is  difchargcd 

by  the  compenfation.    This  reafon  is  not  entirely  conclufive :  for 

.  when  a  debtor  in  folido  pays  the  whole  of  thedebt,  it  is  only  in 

refpeA  of  the  co-debtors,  that  he  is  ponfidered  as  paying  oh  their 

behalf  their  (hares  of  the  debt  \  but»  fuch  a  debtor  being  in  refpieA 

of  the  creditor  a  debtor  of  the  whole^  when  he  pays  the  whole  it 

is  not,  fo  far  as  the  creditor  is  concerned,  a  payment  of  the  parts 

of  the  co^ebtors  :  he  pays  what  he  owes  himfelf ;  and  confequent- 

ly  he  can  only  oppofe  in  compenfation  what  is  due  to  himfelf,  and 

not  what  is  due  to  his  co-debtors  \  and  upon  this  reafon  is  founded 

the  deciflon  of  Popinian.     It  may  be  faid  in  favour  of  the  opinion 

of  DofKnt^  that  it  prevents  circuity ;  for  when  Paul  has  paid  rac 

the  whole  of  the  debt,  which  he  owes  in  folido  with  Peter^  he  will 

6  have 
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have  recourfe  againft  Pfter  for  his  fliare  ;  and  for  this  purpofis  he 
will  attach)  in  my  hands,'  what  I  owe  to  PiteTf  and  will  make  me 
Tcftore,  fo  far  as  that  extends*  what  I  have  received.  This  laft  reafon 
ought  to  make  the  opinion  of  Domat  be  adopted  in  practice. 
.  .  The  releafe  of  die  creditor  to  one  of  the  debtors,  would 
alfo  liberate  the  othersi  if  it  appeared  that  the  creditor 
intended  thereby  to  extinguifli  the  debt  as  to  the  whole. 

If  it  appeared  that  his  intention  was  only  to  extinguiih  the  debt^ 
as  to  the  part  for  which  the  perfon  to  whom  he  ^ve  the  releafe 
was  liable  to  his  co-<lebtors,  and  to  difcharge  that  one  perfonally 
from  the  refidue  of  the  debt,  the  debt  would  ftili  continue  to  fub- 
fift,  as  to  the  refidue,  in  the  co-debtors. 

If  the  creditor,  in  the  difchai^e  which  he  gave  to  his  co-debtor^ 
exprefsly  declared  that  he  intended,  only  to  difcharge  the  perfon 
of  the  particular  debto^,  and  to  retain  his  claim  againft  tbt  others; 
eoald  be,  by  virtue  of  this  declaration,  require  the  whole  from  the 
other  debtors,  without  deducing  the  part  of  him  who  was  dif^ 
charged  ?  I  think  he  could  not ;  the  feveral  debtors  would  not  have 
bound  themfelves  in  folido,  but  would  only  have  engaged  for  their 
own  refpedive  parts,  if  they  had  not  confidered,  that  on  paying  the 
whole,  they  (houid  have  recourfe  againft  the  others }  and  that  for 
this  purpofe  they  woiild  be  entitled  to  a  ceffion  of  the  anions  of  the 
creditor  for  the  other  parts.  It  is  only  under  the  tacit  condition  of 
having  this  ceffion  of  a£lions,  that  they  are  obliged  in  folido ;  and 
eonfequently  the  creditor  has  no  right  to  demand  from  any  of  them 
the  payment  of  the  whole,  without  fuch  ceffion.  In  this  cafe,  the 
creditor  having  ^ut  it  out  of  his  power  to  cede  his  a£iion  againft 
the  debtor  whom  he  has  difcharged,  and  confequently  having  in* 
cs^citated  himfelf  from  performing  the  condition  upon  which  he 
has  a  right  to  demand  the  whok,  it  follows  that  he  cannot  de* 
mand  the  whole  from  each  of  them.  See  infra,  P.  III.  c.  i* 
Art.  vi.  $  2. 

When  there  are  ieveral  debtors  in  folido,  and  the  creditor  diC- 
charges  one  of  them,  can  he  proceed  againft  each  of  the  others  ii^ 
ib&do,  fubje£i  only  to  a  dedudion  of  the  ihare  of  the  one  who  is 
difcharged,  and  of  ^that  proportion  to  which  the  one  who  is  diC- 
diarged  would  be  liable  as  between  themfelves,  for  the  ihare  of  any 
of  the  others  who  were  infolvent  ?  For  inftance,  fuppofing  that  I 
had  fix  debtors  in  folido,  that  I  difcharged  one,  that  there  remain- 
cd  five,  of  whom  one  is  infolvent ;  can  I  only  proceed  againft  each 
of  the  others  for  their  fixth  part  I  Or  may  I  proceed  againft  each 
of  thofe  who  are  folvent  for  the  whole,  fubjed  only  to  the  deduc« 
don  of  the  fixth,  for  which  the  perfon  difcharged  was  originally 
boundj  and  of  bis  ihare  in  the  portion  of  tjie  one  who  had  become 

infolvent  ? 
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insolvent  ?  I  think  I  fhould  be  well  founded  in  doing  fo,  for  tKc 
debtor  againft  whom  I  proceed  cannot  claim  from  me  any  other 
fdeduftion,  than  the  amount  of  what  he  lofes  by  not  h;iving  a 
ceffion  of  a£lions  againft  the  one  whom  I  have  difcharged.  Now  the 
ccflion  of  actions  againft  him  would  only  give  a  right  of  re- 
petition as  to  his  portion,  and  a  right  of  contribution,  in  rtfpcii 
to  the  (hare  of  theinfolvcnt. 

P  ^  ,  When  one  of  the  debtors  in  folido  becomes  the  only 
heir  of  the  creditor,  the  debt  is  not  thereby  extinguifli- 
cd  againft  the  others ;  for  the  confufien  or  union  of  chara£lcrs, 
magis  perfonfitn  debiioris  exiniit  ab  obligalioney  quam  exihiguit  ohliga^ 
itonem.  But  this  heir  cannot  demand  the  debt  from  the  other  debtors, 
without  dedufiing  the  proportion  for  which  he  is  liable  in  refpcft 
to  them ;  and  if  any  of  them  is  infolvent,  he  ouglit  befidcs  to  bear 
his  proportion  of  the  ftiare  of»the  infolvent.  It  is  the  fame  in 
the  oppofite  cafe,  where  the  creditor  becomes  the  only  heir  of 
one  of  the  debtors. 


J IV.      Of  Rekafc  of  Solidhy. 

P  ..        The  right  of  folidity  which  a  creditor  has  againft  fcvc- 

ral  debtors  of  the  fame  debt,  being  a  right  cftablifhcd 
in  his  favour,  it  is  clear  that,  according  to  the  maxim,  cuique  licet 
juri  infunm  favarem  introduBo  renunciare^  a  creditor  of  full  age, 
who  has  the  free  difpofition  of  his  cfFefts,  may  renounce  the  right 
of  folidity,  cither  in  favour  of  ^11  the  debtors,  by  confcnting  that  the 
debt  (hall  be  divided  between  them,  or  in  favour  of  any  one  of 
them,  whom  he  difcharges  from  the  folidity,  retaining  his  right 
of  folidity  againft  the  others  -,  but  fo  that  the  difchnrge  of  the  one 
ihall  not  operate  to  the  prejudice  of  the  reft,  as  has  been  obferved. 
No.  275. 

He  may  renounce  it  either  by  an  exprefs  agreement,  or  tacitly. . 

He  is  prefumcd  to  have  renounced  it  tacitly,  when  he  has  ad- 
mitted any  one  of  the  debtors  to  pay^or  kis  part  by  name.  This 
is  the  decifion  of  law  18.  Cod>  de  pojl.  Si  creditores  vefiros  tx 
PARTS  debiti  admijijfe  quemquam  veflrum  pro  fui  perfcni  folventem 
probaveritisy  aditus  re5for  pvo^incia  pro  fua  gravitate  ^  ne  alter  pro  altera 
exigatur  providebit, 

^JTie  reafon  is,  that  when  the  creditor  gives  an  acquittance  in 

thefc  terms  :  I  have  received  from  >  the  fum  of  for 

Us  parti  he  acknowledges  him  as  his  debtor ^r  a  party  and  confe- 

quently  he  confents  that  he  fhall  not  be  liable  in  folido,  it  being 

inconiiftcnt  that  a  perfon  Qiculd  be  debtor  for  a  part,  and  debtor 

in  folido. 

This 
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Tills  decifion  does  not  apply  if  the  ^acquittance  declares  the  cre- 
ditor to  have  received  fo  much  from  the  debtor  for  his  part,  referv- 
ing  the  right  of  folidity :  for  the  formal  terms,  by  which  the  cre- 
ditor referves  the  right  of  folidity,  prevail  over  the  inference  that 
might  be  drawn  from  the  terms  for  his  part  j  as  denoting  a  renuncia- 
tion of  the  right ;  and  even  if  it^were  allowed  that  the  tevmsy  for  its 
party  were  as  formal  in  favour  of  the  renunc'^ition  of  folidity,  as 
the  exprefs  refervation  is  againft  it ;  it  would  only  follow  that  the 
two  expreflions  would  mutually  defeat  each  other,  and  the  acquit- 
tance would  be  regarded  as  if  it  contained  neither  the  one  nor  the 
other  ;  in  which  cafe  it  would  not  prejudice  the  right  of  folidity. 
This  fs  the  reafoning  of  yilciat  in  d.  /.  18. 

It  may  perhaps  be  obje£ied,  that  the  terms,  wthout  prejudice  U 
the  folidity^  ought  to  be  underilood  of  the  right  againft  the  other 
debtors,  and  not  againft  the  one  tJ  whom  he  gives  the  acquit- 
tance, by  which  means  the  two  expreflions  may  be  reconciled  to- 
gether. But  this  argument  is  not  of  any  weight :  when  a  perfofn, 
in  an  acquittance,  or  any  other  afl,  referves  his  rights,  without 
faying  againft  whom  ;  it  is  natural  to  underftand  the  rights  of  the 
pcrfon  with  whom  he  treats,  to  whom  he  gives  the  acquittance^ 
and  not  thofe  which  he  has  againft  other  perfons.  The  termsj^o^ 
bis  party  are  reconciled  with  the  refervation  of  folidity,  in  a  much 
more  natural  manner,  by  holding  that  the  creditor  meant,  not  a 
part  for  which  the  debtor  would  be  anfwerable,  in  refpeft  of  him  (the 
creditor,)  but  a  part  for  which  he  would  be  anfwerable  in  refpefl:* 
of  his  co-debtors  ;  which  part  the  creditor  confents  to  receive  from 
him  at  prefent,  faving  the  right  to  claipi  from  him  the  refidue, 
which  he  already  has,  and  which  he  intends  to  referve.  This  is 
one  of  the  points  adjudged  by  an  arret  of  the  6th  September  171:^, 
reported  in  the  16th  vol.  of  the  Journal  of  Audiences. 

When  the  acquittance  is  without  prejudice  to  my  rights^  it  is  the 
fame  thing  as  if  it  had  faid  without  prejudice  to  the  folidity :  for  the 
right  of  folidity  is  included  in  the  general  terms  \  and  it  i&  even 
the  right  which  has  the  greateft  relation  to  the  acquittance  that  is 
given,  and  which  ferves  to  correfk  the  tcrmsy  for  his  part,  employed 
in  the  acquittance. 

When  the  creditor  has  given  one  of  his  debtors  in  folido  an 
acquittance  purely  and  fimply  for  a  certain  fum,  which  is  precifcly 
the  amount  for  Hrhich  he  is  liable  with  refpe£l  to  his  co-debtors, 
without  exprefling  that  it  is  for  his  party  is  the  creditor  prefumed 
to  have  releafed  his  right  of  folidity  ?  I  think  it  ought  not  to  be- 
fo  prefumed,  and  that  the  decifion  of  the  law,^  creditores,  above 
cited,  ought  to  be  reftrained  to  the  particular  cafe,  which  is  where 
one  of  the  debtor^  is  exprefsly,  admitted  to  pay  for  bis  own  par- 

ticular 
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ticular  fliare,  ex  parte  fro  perfini  fui  \  and  that  it  is  from  the  »• 
prcffion  in  the  acquittance, ^r  hu  party  thst  the  prefumpdon  of  i€« 
^uncing  the  folidity  arifes, 

Bttt  admitting  it  to  be  true,  that  the  creditor  intended  to  receive 
Irom  one  of  his  debtors  a  part  of  the  debt  amounting  to  the  whole 
«f  that  debtor's  particular  fliare,  it  is  not  from  thence  alone  to  be 
C0nc)vded  that  he  intended  to  difcharge  him  frotn  the  folidity :  for 
diere  is  no  neceflity  for  drawing  that  conclufion  \  and  it  ought  not 
to  be  drawn  without  necefEty,  as  no  perfon  is  to  be  prefumed  to 
gife  op  bis  rights*  nemb  prafumitur  ionare.  This  is  decided  in  the 
law  %.%\  »ff.  de  Legat,  2.  hi  the  cafe  of  two  heirs  whom  die  teftatot 
had  charged  in  folidd  with  a  legacy.  Pompcnius  decides,  that  the 
legatee,  who  had  demanded,  or  even  received  from  one  of  them, 
Iiis  proportion  is  not  prefumed  to  have  thereby  difcharged  hint 
from  the  folidity,  but  that  he  may  dill  require  the  fnrplus.  J^»n/, 
Jlab  altiro partem  petierit  ?  Liberum  erk  ah  alterutro  reliquum  pettre  ; 
idem  erit  et  Ji  aker  partem  folviffet.  Bacquet  in  his  Treatife  Dte 
Droits  de  Jufitce^   and  Bafnage  tr»  dee   Hypotheques^   are   of  this 


Metrtbolus,  pretends,  that  there  is  in  this  refpe£b  a  difference  be- 
tween debtors  in  folido,  by.  teftament,  and  thofe  who  are  fo  by 
other  tranla^iions  \  but  this  ^ftinAion  is  not  founded  upon  any 
iolid  reafon. 

Obferve,  that  thefe  terms  of  the  law,  idem  erit  Isfji  aker  partem 
Htviffetj  ought  to  be  underftood  of  the  cafe  in  which  the  creditor, 
without  having  made  any  demand,  voluntarily  receives  from  one  of 
the  debtors  the  fum  to  ^rhich  that  debtor's  proportion  amounts, 
without  expreflxng  it  to  be  received  for  his  part. 

"When  a  creditor  proceeds  by  commandment  againft  one  of  his 
debtors  in  folido,  or  when  he  affigns  him  to  pay  hie  part  of  the  dehty 
IS  he  deemed  thereby  to  have  divided  the  debt,  and  to  have  difcharg« 
ed  the  debtor  from  the  folidity  ?  The  doAors  are  divided  upon  this 
qneftion  \  BaUus  is  for  the  affirmative,  Bartholus  for  the  negative,. 
For  the  affirmative  it  may  be  laid,  that  there  is  the  fame  reafon  for 
ib  deciding  in  this  cafe,  as  in  the  cafe  of  the  law  Ji  ereditores^ 
above  referred  to.  In  the  cafe  of  that  law,  the  creditor  who  has 
OxpreflM  in  formal  terms,  in  the  acquittance  given  to  one  of  the 
debtors,  that  he  received  fo  nuchy^r  bispart^  has  by  thefe  terms 
ackm>wledge4  and  agreed^  t&at  he  was  only  debtoi^  tot  a  part ;  and 
confequeady  that  he  was  not  a  debtor  in  folido,  as  the  being  a 
debtor  for  a  part  is  contradi£lory  to  being  debtor  in  folido.  Now, 
when  a  credilor  has  eiprefled,  in  his  judicial  demand  againft  one 
of  the  debtors  in  folido,  that  he  demands  fuch  a  fum  for  his  partj 
m:>y  it  not  be  fald  in  tllte  fame  i^:ftioer,  that  by  the^  terms  he 

confents 
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confents  thaf  the  debtor  ihall  be  no  longer  bound  in  fdido  ?  con* 
fequently  there  appears  to  be  in  this  cafe  the  fame  reafoa  for  - 
deciding^  that  the  creditor  difcharged  him  from  the  folidltf ,  as  in 
the  law^  crtdiUres^  On  the  oth^  fide  it  is  ufual  to  allege  the 
lair,  Rias^  23.  Cod.  de  Fid.  {a),  and  the  law  S  §i.jf.dt  Legat.  f •  {b) 
above  cited.  Tlie  law  Rcqi  does  not  appear  in  any  manner  to 
decide  the  queftion }  but  the  law  8  $  i.  formally  decides  that /a 
debtor  is  not  difcharged  from  folidity  by  the  demand  of  the  ere* 
ditor,  to  pay  his  part  j  becaufe  it  decides,  that  notwithftanding  the 
demand  made  in  this  manner,  the  creditor  is  not  precluded  from 
demandin;^  the  furplus  from  one  or  other  of  the  debtors,  and  oon* 
fequeiitly  even  from  him  of  whom  he  had  firft  demanded  his  paxt* 
^iidji  altera  partem  petterh  ?  libcrum  erit  ab  alterutro  rtHquumfdin. 
The  reafon  is,  that  debts  being  contra£^ed  by  the  concurre&ce 
of  the  intention  of  the  debtor  and  creditor,  a  releafe  can  only  takt 
place  by  an  cppofite  concurrence  cf  the  fame  parties.  P.  III.  c.  3. 
Art.  I.  j  3  Hence.it  follows,  that  in  fuppofing  that  a  demand  maiie 
upon  one  of  the  debtors  in  folido,  to  pAy  Us  parity  would  include  aa 
intention  in  the  creditor  to  releafe  him  from  the  folidity ;  yet  ia 
long  as  the  will  of  the  debtor  does  not  concur  with  that  of  the  cre- 
ditor, fo  long  as  the  debtor  does  not  acquiefce  in  the  demand,  and 
confequently  offer  to  pay  bis  part,  this  demand  cannot  acquire  any 
right  to  the  debtor,  nor  difcharge  him  from  the  folidity,  nor  coofe* 
quently  prevent  the  creditor  increafing  his  conclufions  againft  bim^ 
and  demanding  the  whole  of  the  debt*  Herein  this  cafe  difiert 
from  that  of  the  law^  creditores^  in  which  the  will  of  the  debcop 
paying  his  part  of  the  debt  to  the  creditor,  who  is  willing  to  be 
fatisfied  with  itj  concurs  with  that  of  the  creditor  for  the  releafe  of 
the  refidue. 

When  a  debtor  againft  whom  a  denAand  is  inftituted  for  the 
payment  of  his  part,  before  the  creditor  has  increafed  his  conchu 
fions  againft  him,  has  paid  his  part,  or  only  offered  to  pay  it ;  it 
appears  to  me  that  in  this  cafe  there  is  an  entire  parity  of  reaCaa 
for  deciding  as  in  the  law^  creditoris^  for  the  releafe  of  the  iblidity. 
Therefore  I  think  that  thefe  laft  terms  of  the  law  Z^i. Jf.de  Lsgii. 
idtrnffe  erit  (9*  Ji  alter  partem  folvijfei^  whidi  make  a  feparate  di- 
fifion  of  the  paragraph,  ought  to  be  reftrained  to  the  cafe  of  a 
folimtary  payment  made  without  the  acquittance  exprelfing  that 
die  creditor  rceeives  it^er  bis  part^  and  ought  not  to  be  extended  to 

(4)  Rms  pcfadpaleiyfthnuuidatoret  fiapUcitcr  aficcplM  clifrn,  td  pro  p%n«  coofcniic, 
fd  felt  aoa  facknte  cootra  ^ocai  igcrtf  friiao,  ^  [iUiiaJ  a4  aiiua  fettrti  (com  nuU 
Im^  IUft«kaioM  libcfKiif)  Ikrt. 

a  pay- 
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a  payment  made  in   confequence^  of  a  purfuit  made  againft  the 
debtor  for  the  payment  of  his  part. 

So,  where  upon  a  demand  of  the  creditor  againft  one  of  the 
debtors  for  the*  payment  oi  his  part ^  there  is  a  fentence  adjudging 
him  to  pay  his  part,  the  creditor  can  no  longer  demand  the  re- 
mainder j  thp  fentence  in  this  cafe  is  equivalent  to  the  will  of 
the  creditor  in  releafing  the  furplus,  cum  injudiiiis  quaji contrah'tmus^ 
et  judicatum  quamdam  novaiionem  inducai. 

-.  J.  «  When  there  are  more  than  two  debtors  in  folido,  does 
the  pcqulttance  given  to  one  of  them  for  a  fum  of  money, 
with  the  cxpreflion,  that  it  is  for  the  payment  of  his  part,  difcharge 
from  the  folidity  ad  the  debtors,  or  only  the  one  to  whom  it  is 
given  ?  The  doftors  are  alfo  divided  upon  this  queflion :  the 
ancient  doners  held  the  aifirmatlve,  and  founded  themfelves  upon 
the  law,  ^  cred'tt:resi2\yo\Q  cited.  Pierre  de  LetoikyZ  celebrated 
profcflbr  of  the  univerfity  of  OrledtiSy  was  the  firft,  according  to 
Alciat^  ad  d.  Leg.  who  held  the  negative  •,  his  fentiment  appears  to 
be  the  better,  and  more  conformable  to  the  principles  of  law.  The 
law^  creditoreSf  if  well  under ftood,  does  not  prove  the  contrary ; 
this  law  is  founded  upon  an  agreement  which  is  prefumed  to  have 
tacitly  intervened  for  the  difcharge  of  the  folidity  between  the 
creditor  and  the  debtor  to  whom  the  acquittance  is  given.  Now 
it  is  one  of  the  cleareft  principles  of  law,  that  no  right  can  be 
acquired  by  agreements,  except  between  the  parties  between  whom 
they  intervene,  fup.  w.  85.  i5f  feq.  Hence  it  follows,  that  fuch  an 
acquittance  cannot  procure  a  difcharge  from  the  folidity,  except 
to  the  debtor  to  whom  it  is  given,  who  is  the  only  one  with  whom 
the  creditor  has  treated,  and  net  to  the  others,  with  whom  the 
creditor  has  not  in  this  refpcft  had  any  agreement ;  the  favour  of 
the  creditor  towards  one  of  his  debtors,  by  admitting  him  to  pay 
the  debt  for  his  own  part  only,  ought  not  to  prejudice  him  in  rc- 
fpeA  of  the  others:  hotiitas  credittris^  fays  Alciat,  non  debet  ejfe  ei 
captiofa.  The  law,^?  creditcresy  relied  upon  by  the  ancient  doctors, 
has  no  reference  to  this  queftion,  it  even  feems  that  in  the  cafe  of 
that  law  there  were  only  two  debtors  ;  if  there  had  been  more,  the 
Emperor  would  have  faid,  re^lor  providebit  ne  unus  pro  ceteris  exi' 
gatur.  Thcfe  terms,  ne  alter  pro  altero  exigatur^  defignate  two  deb- 
tors only,  and  are  to  be  underilood  in  this  fenfe,  ne  alter  qui/olvit, 
pro  altero  qui  nondumfolvit^  exigaiur,\ 

But  this  decifion  ought  to  be  folfowed  with  the  qualification! 
that  if  amongft  the  remaining  debtors  any  one  is  infolvent,  tlic 
others  ought  to  be  difcharged  from  the  fliare  which  the  one  who 
was  releafcd  from  the  folidity,  would  have  borne  in  the  infolvency  : 

for 
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for  if  they  ought  not  to  profit  by  this  difcharge,  neither  ought  they 
to  be  prejudiced  by  it.  Ncverthelefs  it  muft  be  admitted  that  Bacquet, 
aftsr  having  faid  ih«it  the  opinion  of  Leiotle  appeared  to  him 
equitable,  allowed  that  the  contrary  opinion,  which  is  that  of  the 
ancient  dodors,  is  followed  at  the  Chatelet .  of  Paris,  but  I  thbik 
tliat  tliis  is  ail  error  whicli  ought  to  be  reformed,  if  it  has  not  al- 
ready been  fo. 

When  the  creditor  has  obtained  a  judgment  againft  tlic  otlier 
(Ijbtor  for  the  payment  of  his  part  of  the  debt,  it  ought  to  be  de- 
cided according  to  the  fame  principles,  that  the  fentence  fhall  not 
tilfchar^ic  the  folidity  of  the  other  debtors,  cum  res  judicata  aliis  non 
pre/!/  i  and  thty  can  only  rt-quire  that,  if  any  of  them  is  infolvent, 
tl.c  creditor  Ihall  allow  a  dvdudllon  of  the  (hare  which  the  partj 
difchar^ed  would  have  borne  in  the  lofs  arifing  from  the  infbl- 
v».'ncv. 

-    ^  There  remains  another  queftion,  which  is,   whether 

when  there  arc  fcveral  debtors  in  folido  of  an  annuity, 
the  acquittance  which  the  creditor  gives  to  one  of  them  of  fuch 
a  fum,  for  his  part  of  the  arrears  that  were  then  due,  difchargcs 
him  from  the  folidity  for  the  future,  or  only  for  the  arrears  for  which 
the  acquittance  has  been  given  ?  It  muft  be  decided,  that  it  onlj 
difcharges  him  from  the  arrears,  and  not  in  refpeft  to  the  future 
payments.  This  decifion  is  founded  upon  the  principle  above 
cftabliflied,  that  Nemo  facile  prafumiiur  donare.  Hence  it  followSt 
that  you  cannot  from  fuch  an  acquittance,  draw  the  inference  that 
he  intended  to  difcharge  the  debtor  from  the  folidity  of  the  anifuitj 
for  the  future,  unlefs  there  be  a  neccflity  for  doing  fo.  Now  there 
is  not  any  fuch  nccefiity  ;  for,  from  the  creditor  agreeing  to  let  tlic 
debtor  pay  for  his  part,  nothing  more  follows  than  that  he  intended 
to  difcharge  him  from  th.e  folidity  as  to  fuch  arrears ;  but  it  by  no 
means  follows,  that  he  intended  to  difcharge  him  from  it  for  the 
future. 

Ncverthelefs,  if  during  the  time  uequifite  for  forming  a  prc- 
fcription,  that  is  to  (iiy,  for  the  fpace  of  thirty  years,  the  debtor  had 
always  been  admitted  to  pay  the  TLtrcTiTs  for  his  part,  he  would  acquire 
by  the  prcfcription  a  difcharge  from  the  folidity  even  for  the  future. 
But  even  in  this  cafe,  the  debtor  would  not  acquire  a  right  of  re- 
demption^r  his  part  of  his  annuity  only  ;  for  it  by  no  means  fol- 
lows, from  the  creditor  intending  to  difcharge  him  from  the  folidity 
in  rcfpcdi  to  the  annual  payments,  that  he  alfo  confentcd  to  a  divi- 
fion  in  the  redemption  of  his  annuity. 


§v.  qr 
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I V.  Cfthe  Cefjim  vfthe  ^  AEiuni  rf  the  'CreditoTt  iDbich  a  Debtor  in 
SoRJo^  nvho  pays  the  nvbcicy  has  a  Right  to  denumdm 

f  28a  1  "^^  debtor  in  iblido,  who  pays  the  whole,  may  avoid 
abfolutely  extingui(htng  the  debt,  except  as  to  the  part 
for  which  he  is  liable  cm  his  own  account,  vrithout  having  any 
remedy  over.  vt.  ante  No.  J164.  He  has  a  right  to  the  ceiGon  of  the 
adions  of  the  creditor  againtl  the  other  debtors  \  and  by  this  ceflion 
,  of  aftions  he  is  confidered  in  fome  degree  as  purchaGng  the  right 
of  the  creditor.  Creditor  non  in  folutum  accepit^  fed  qmodam  tnodo 
Momen  creditorit  vendidit*  A  36.^  de  Fidej. 

The  creditor  cannot  refufe  this  fubrogation  or  ceflion  of  a£Hons, 
to  the  debtor  who  pays  the  whole  \  but  if  he  has  incapacitated  him* 
felf  from  ceding  them  againft  any  one,  he  has  fo  far  given  up  his 
fight  of  folidity. 

And  further,  when  the  debtor,  by  the  a5t  [or  written  inftrument] 
of  payment,  requires  a  fubrogation,  though  the  creditor  exprefsly  re- 
fafes  it,  the  debtor,  according  to  our  ufage  is,  neverthelefs,  entitled 
to  enjoy  it  without  being  under  the  neceflif y  of  inftituting  any  pro- 
cefs  to  compel  the  creditor  to  grant  it :  the  law  in  this  cafe  fupplies 
what  the  creditor  ought  to  have  done  and  gives  the  debtor  who  re- 
quires it,  a  fubrogation  to  all  the  rights  and  actions  of  the  creditor. 

Suppofe  the  debtor  had  paid  without  requiring  a  fubrogation  ? 
He  could  not  afterwards  be  fubrogated  to  the  ^6iions  of  the  cre« 
ditor  \  for  the  pure  and  fimple  payment  which  he  had  made,  hav- 
ing entirely  extinguiflied  the  credit  and  all  the  rights  and  aAions 
lefuldng  from  it,  that  credit  <:annot  afterwards  be  ceded  which 
does  not  any  longer  exift.  Si  p^  folutmm  Jine  ulh  paBo^  omne  quod 
eK  caufd  tuteU  detetury  aEliones  pojl  aliqiiot  intervallum^  ceffk^nt^  nihil 
ea  ce/Jtone  aSum^cum  nulla  oBio  fuperfuit.  /•  76.^.  de  Solut, 

The  dodlors,  amongft  other  texts,  commonly  cite  this  law,  to  de- 
cide that  fubrogation  is  not  made  of  full  right,  if  it  is  not  required 
at  the  time  of  the  payment  being  made  by  a  debtor  in  folido,  or 
a  furety,or  any  other  perfon  wl.o  pays  what  he  owes  for  others  or 
with  others ;  and  this  text  appears  in  effeft  to  decide  it  in  terms 
fufficiently  formal.  Neverthtiefs,  Dumoulin  has  maintained, 
againft  the  fentiment  of  all  th<?  doctors,  that  a  debtor  in  folido,  a 
furety,  and  generally,  all  thofc  who  pay  what  they  owe,  with,  or 
for  others,  are  thereby  fubrogatr  d  of  full  right,  and  without  demand- 
ing a  fubrogation.  His  reafcTi  is,  that  they  ought  always  to  be' 
prefumed  to  have  only  paid,  fiJ  jefl  to  this  fubrogation  which  they 
liad  a  right  to  demand,  noboi^y  being  prefumed  to  negledl  and 
lenoance  his  rights ',  he  contends^  that  this  law  is  not|  as  has  been 

thought 
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thought  by  all  others,  referable  to  the  cafe  of  a  tutor  who  has  paid 
the  balance  which  he  owed  in  folido  with  his  co-tutors,  without 
requiring  a  fubrogation  againft  them  i  but  that  it  relates  to  the  friend 
of  a  tutor  who  has  paid  for  him,  and  who  was  not  chargeable  with 
the  debt.  DumouHn  maintains,  that  it  is  only  in  this  cafe  that; 
there  is  no  fubrogation,  if  the  acquittance  does  not  mention  any  \  be« 
caufe,  as  the  creditor  in  this  cafe  is  not  obliged  to  cede  his  aftionSf 
fuch  a  ceflion  cannot  be  prefumed,  unlefs  it  is  exprefsly  agreed  upon* 
But  wherever  a  payment  is  made  by  a  ptrfon  who  has  an  intereit 
in  paying,  and  confequently  a  right  to  require  a  fubrogation  of  the 
anions  of  the  creditor  againft  thofe  for  whom,  or  with  whom  he 
is  debtor,  he  contends  that  he  ought  always  to  be  confidered  as 
fubrogated,  although  he  has  not  required  any  fubrogation  :  he 
founds  bis  opinion  principally  upon  law  i  ^iZ*  ff*  ^  TuUlis  (^ 
RationihuSj  which  he  underftands  in  a  fenfe  entirely  different  from 
that  which  has  been  always  afcribed  to  it.  It  is  faid.  Si  forte  quit 
exfaBo  hlterius  tutoris  condemnatus  praftiteritf  vel  ex  communi  gejlu^ 
nee  ei  mandate  funt  oBioneSy  conJHtutum  eft  a  Divo  Pio  tsf  ab  Impera* 
tore  nofiro  (5*  patre  ejufy  utiiem  MBionem  adverftu  con^utorem  datfdam* 
This  text  is  commonly  underftood  of  the  oBio  utilis  negotiorum 
geftontmf  which  thefe  Conftitutions  grant,  in  this  cafe,  to  the  tutor 
againft  his  co-tutors ;  which  a£lion  had  created  the  difficult,  be- 
caufe  the  tutor  in  paying  what  he  was  condemned  to  pay  in  his 
own  name,  non  con^tutoris,  fed  magii  propriutn  negptium  geffijfe  vide^ 
hatur,  Dumoulifiy  on  the  contrary,  underftands  this  text  of  the  ac-^ 
don  of  tutelage,  which  the  minor  had  againft  the  other  tutor, 
which  was  called  idtiluy  bf^caufethe  law  utilitate  fuadentej  in  default 
of  an  exprefs  ceffion,  fubrogates  the  tutor  who  has  paid. 

This  opinion  of  Dumoulin  has  not  prevailed ;  and  the  inftrudions 
of  the  fchools,  and  the  pra£lice  of  the  bar,  have  continued  to  proceed 
upon  the  principle,  that  a  debtor  in  folid«^  as  well  as  fureties,  and  all 
thofe  who  pay  with,  or  for  others,  are  not  fubrogated  to  the  aflions 
of  the  creditor,unlefs  they  require  fuch  fubrogation.    Tlie  reafon 
is,  that  according  to  a  principle  admitted  by  Dumoulin  himfelff 
there  is  no  fubrogation  of  full  right,  except  where  tlie  law  par« 
ticularly  fo   declares,  non  tranfeunt  aBiones^  nip  in  cafibus  jure  ex» 
freffis.     Now  Dumoulin  cannot  find  any  text  of  law  which  efta« 
bltflies  a  fubrogation  in  this  cafe  ;  the  law  i  ^  x^^de  Ttetel.  l^  Rat. 
which  is  the  principal  foundation  of  his  opinion,  does  not  efta* 
bliih  it}  there  being  no  neceiSty  to  underftand  the  text  in  the 
fenfe  in  which  it  is  underftood  by  Dumoulin^  of  an  oBio  utilis 
tuteUtj  to  which  the  tutor  who  has  ,paid  is  fubrogated ;  as  it  may 
be  underftood  much  more  naturally  of  the  aBio  utilis  negotiorum 
geftorum.    The  text  is  fo  far  from  eftabliflungy  that  fubrogation  is 
Vol.  L  M  made 
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made  in  thii  cafe  of  ftalLright,  that  It  fuppofes  the  contraiy,  wWch  it 
aUb  fuppofed  in  the  law  76.  /I  dt  Solut.  above  cited,  taken  in  its 
natural  fcnfr,  which  the  icnfc  afcribed  to  it  by  DumouUn  is  not, 
by  any  meuis.    The  law  39. /I  </*  Fidej.  {a)  and  the  law  1 1.  Cod. 
4*  Tit.  (h)  admit  of  ftill  lefs  reply :  thcfe  laws  decide,  that  the  furcty, 
who  at  the  time  of  payment  has  omitted  to  require  a  fubroga- 
tion,  has  not  an  adion  againft  his  co-fureties,  which  clearly  fup- 
pofes that  he  is  not  fubrogated  of  full  right,  without  requiring  a 
fubfogation  (  as  if  he  was  fo,  it  would  have  been  ufelcfs  to  con- 
fult,  the  Emperor  AUxancIer,  whether  he  had  an  a£lion.    In  vain 
will  it  be  faid,  in  fupport  of  the  opinion  of  Dumoulin^  that  the 
debtor  ui  folido,  having  a  right  to  be  fubrogated  to  the  a£lion  of  the 
creditor  againft  his  co-debtors,  he  ought  not  to   be  prefumed  to 
have  renounced  this  right,  it  being  a  principle,  that  nobody  is  pre- 
fumed to  renounce  the  rights  which  belong  to  him.    The  anfwer 
iSf  that  as  this  right  conGfts  in  the  mere  power  to  require  a  fubro- 
gation,  which  power  he  may  ufe  or  not,  it  is  not  fufficient  to  iay 
that  he  fliall  not  be  prefumed  to  have  renounced  his  right ;  it 
muft  appear  that  he  has  ufed  this  power,  ^liich docs  not  appear, 
nnlefs  he  has  declared  himfelf  to  do  fo.  ^The  debtor,  having  an- 
other motive  for  his  payment,  than  that  of  acquiring  a  fubrogation, 
to  wit,  the  avoiding  the  purfuits  of  his  creditors,  and  the  liberat- 
ing his  own  perfon  and  effeds,  the  payment  which  he  make$  widi- 
out  requiring  a  fubrogation,  does  not  eftabliih  any  thing  mote 
than  that  he  intended   to  liberate  himfelf.     BcHdes,  even  if  he 
were  fuppofed  to  have  intended  to  require  a  fubrogation,  this  in- 
tention^  kept  to  himfelf,  would  not  be  fufficient ;  sCs  his  right  con- 
lifts    in  the  power  to  require  it,  the  fubrogation  can  only  take 
place,  if  it  is  required.     It  is  true,  that  the  law  allows  it  in  cafe  of 
die  default  of  the  creditor;  but  before  it  can  be  faid  that  there  is 
a  (default  in  the  creditor,  At  creditor  muft  have  been  put  tn  tk- 
meure  to  grant  it,  by  a  requifition  made  to  him  for  that  purpofe. 
For  thefe  vreafons,  the  modem  writers  have  continued  to  retain 
the  common  opinion. 

Rittuffin^  in  his  Traiti  des  SubrogatknSf  holds  this  opinion  \  it  has 
idfo  been  followed  by  the  jurifprudence  of  arrits  s  there  is  one 
of  the  26th  of  Augufi  1706,  reported  in  the  5th  vol.  of  the  Jmt* 
9tal  des  Audwuis^  which  adjudged^  that  a  furety^  pi^yuig  withoat 

(«)  Utfidfjuflbradfcrfut  confide] aflbrem  funm  agat,  dandaa^io  ooncft:  idcoqoefi 
fx  duobm  adejufToribiit  ejufdem  qaaotitatls,  cum  alter  alcAui  a  credttore  totam  a- 
frlvtty  Bcc  at  ceflie  ist  adllonet  s  alter  nac  a  creditore,  nee  a  confidejuflm  toiiveai«tiir. 

{k)  Cum  altiff  em  fidajaflbribui  io  folidua  d«bit»  Citisfaciac,;  adio  «i  ad«frf«»  eait, 
|oi  wna  fiJejufTity  non  conpetic  Potuifti  fane,  cum  fifco  folfcrcc«  defidermre,  ut  jus  pign«« 
rIi,qQod  fifcttf  babul r,  in  tt  tranifcrrtMr  i  et  fi  hoc  ita  faftum  eft,  caffii  adiwoibos  uU 
fottrii.    Q2104  ct  ia  prhaila  uib.iii  obfovtadvm  cft« 

«ac]ttuio2 
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requiring  i  fubrogation,  was  not  fubrogated  to  the  anions  of  the 
CTtditor ;  and  that  confequentiv  he  had  no  adiion  againfl  the  wife 
of  thedcbtor»  who  had  engaged  to  the  creditor  to  return  her  huf* 
band  to  prifon,  or  to  pay  for  him. 

r  181  T  '^^  debtor  in  folido,  who  on  paying  the  debt  requires 
a  fubrogation,  is,  as  to  the  furpius,  beyond  his  own  (hare 
fabrogated  not  only  againft  his  co-debtors^  but  alfo  againft  their 
furctics :  if  they  have  given  any  to  the  creditor  ^  he  is  like  wife 
fubrogated,  to  ail  the  privileges  and  rights  of  hypothecation  at- 
tached to  the  adions  of  the  creditor  \  and  he  may  even  exercife 
them  againft  third  perfons,  in  the  fame  manner  as  the  creditor  to 
whom  he  is  procurator  in  rem  fuam  might  have  done. 

Where  there  are  feveral  co-debtors^  as  for  example,  when  an  obli* 
gation  has  been  contra£ted  in  folido  by  four  perfons  j  it  is  a  con- 
troverted queftion  amongft  the  do£lors,  whether  one  of  the  four, 
who  has  paid  the  whole  of  the  debt  with  a  fubrog.^tion,  mny  proceed 
in  folido  againft  each  of  the  others,  fubje£l  only  to  the  deduction 
of  the  fourth  part,  for  which  he  was  liable  on  his  own  Recount,  or 
whether  he  can  only  proceed  againft  each  for  hi^  fourth  i    The 
queftion  was  anciently  judged  in  favour  of  the  firft  opinion.     In 
h&i  It  feems  at  firft,  that  the  debtor  being,  by  the  fubrogation,  the 
procurator  in  rem  fuam  of  the  creditor,  be  may  exercife  the  a£lions 
of  the  creditor  in  folido,  againft  each  of  the  debtors  in  the  fame 
manner  as  the  creditor  might  himfelf  \  neverthelefs,  the  modern 
arrfts  have  decided  in  favour  of  the  fecond  opinioiv  The  author  of 
^t  Journal  du  Palaisy  t.  I. ^.  215,  of  the  edition  of  1701,  reports 
one  of  the  2  ad  oiFeb.  1650,*  which  was  followed  by  another  of  the 
5th  S^/.  1674*    The  reafon  is,  that  otherwife  there  would  be  a 
circuity  of  a£lions  r  for  cither  of  my  co-debtors,  whom   I  had 
obliged  to  pay  the  whole  of  the  debt,  dedu£ling  my  own  fliare, 
would  have  a  right  in  like  manner  to  be  fubrogated  to  the  a&ions 
of  the  creditor,  fubjefl  to  the  dedu£iion  of  the  (hare  for  which  he 
was  liable  }  and  by  virtue  of  that  fubrogation  he  would  have  a  right 
to  demand  from  me,  dedu£^ing  bis  own  (hare,  what  he  had  be« 
fore  paid  me,  (ince  I  am  alfo  bound  by  the  folidity.    I  could  not 
lay,  in  order  to  avoid  .this  circuity,  that  I  srm  no  longer  a  debtor, 
having  paid  the  creditor :  for,  in  coofequence  of  the  fubrogatioi^ 
the  payment    has   only   ezttngnifhtd    the  debt   as  to  the  part 
for  which   I  was  liable  on  my  own  account,  and  not  as  to  the 
lefidae.     By  means  of  the  fubrogation,  I  have  rather  acquired 
the  claim  of  the   creditor    for  the  furplus,  than  difcharged   it.^ 
but  being  reimbtnrfed   bv  my  co-debtor,    who  would  alfo   have 
required  a  fubrogation,  this  claim  for  the  furplus,  and  fubje^l  to 
#0  dedtt^on  of  the  part  for  which  he  was  liable  on  his  own 
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account,  would  pafs  to  him  \  the  other  would  then  become 
inftead  of  me  the  procurator  in  rem  fuam  of  the  creditor,  and 
he  would  haye  a  right  in  that  qualitjr  to  exercife  againft  me  the 
aflions  of  the  creditor  for  the  furplus,  and  to  make  me  reftore 
what  he  had  paid* 

If,  after  I  had  paid  the  whole  with  a  fubrogation,  it  appeared  that 
one  of  my  co-debtors  was  infolvent,  and  that  I  could  not  recover 
the  part  of  the  debt  for  which  he  was  liable,  this  infolvency  ought 
to  fall  equally  upon  the  other  folvent  debtors  and  myfelf }  as  it 
is  contrary  to  equity,  that,  in  confequence  of  having  alone  difcharg- 
ed  the  common  debt,  I  alone  fhould  bear  the  lofs  of  ths  ic^ 
folvency. 

$  VI.  Of  the  Aniofis  which  a  Debtor  in  Solido^  ^vho  htu  paid 
without  Subrogation  J  may  have  on  his  own  Account  (de  fon  chef) 
againfl  his  Co-debtors* 

» 

-  P  .  Although  a  debtor  in  folido  has  omitted  at  the  time  of 
payment  to  require  a  fubrogation,  he  is  not  therefore  dcf- 
titute  of  all  redrefs  \  but  has  on  his  own  account  (de  fon  chef)  an 
zQtxon  againft  each  of  hi^  co-debtors,  for  the  repetition  of  their  fe- 
Teral  proportions.. 

This  adion  is  different,  according  to  the  different  caufes  upon 
which  the  debt  may  be  founded. 

When  the  debt  in  folido  is  contraded  by  feveral  perfons  for  a 
common  affair  ;  as  when  feveral  perfons  have  made  a  joint  purchafe 
of  an  eftate,for  the  payment  of  which  they  have  bound  themfelvcs 
in  folido  J  or  when  they  have  borrowed  a  fum  of  money  which  they 
haye  employed  about  their  common  affairs,  or  have  divided 
amongft  themfelves,  and  bound  themfclves  in  folido  for  the  paj- 
ment  of;  in  thefe,  and  fimilar  cafes,  the  debtor,  who  has  paid  the 
whole,  has  againft  each  of  the  others  the  a£^ion  profocio. 

He  has  this  a£tion  againft  each  of  them,  for  the  fliare  which 
they  refpeftively  had  in  the  common  fubjeA,  which  is  the  foun* 
dation  of  the  debt. 

If  any  one  of  them  is  infohent,  he  who  has  paid  the  whole  has 

likewife  an  adion  againft  each  of  thofe  who  are  foWent,  to  pay  the 

proportion  which  they  ought  refpediVely  to  bear  of  the  lofs  arif- 

ing  from  fuch  infolvency;  and  to  which  each  of  them  ought  to 

contribute  pro  ratdf  according  to  the  (hare  which  he  has  in  the 

common  fubjedi:  for  the  infolvency  of  any  one  is  a  lofs  to  the 

body  at  large,  which  ought  confequently  to  fall  upou  each  of  the 

inembers  in  proportion  to  lus  (hare. 

Thii 
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This  may  be  Oluftrated  by  an  example.  Suppofe  fix  perfonsy 
Fiter^  Pattl^  JamUf  Andrew^  John  and  Thomaiy  purchafed  a  lot  of 
merchandize  tc^ether,  for  the  fum  of  loooA  for  the  payment 
whereof  they  oblige  themfelves  in  folido  to  the  feller.  By  the  di- 
Tilion  which  is  made  between  themfelveSy  Piter  takes  one  moiety 
for  his  (hare,  and  engages  for  the  payment  of  a  moiety  of  the  price  ; 
the  five  others  divide  the  other  moiety  in  equal  (hares.  Thomas 
pays  the  creditor  the  whole  price  without  fubrogation,  Andrew  ia 
infolvent  }  Thomas,  who  in  refpe£l  of  his  co-debtors  only  owed 
100/.  for  his  own  tenth,  and  12/.  10s,  for  his  fourth  of  the  moiety 
of  the  {hare  of  Andrew,  will  recover  againft  Peter,  I  ft  506/.  for  the 
moiety  for  which  Peter  was  liable  on  his  own  account,  ad  50/.  for 
die  moiety  of  Peter  in  the  (hare  of  Andrew,  and  he  will  recover 
againft  each  of  the  .three  others,  Paul,  James  and  John  100/.  on 
their  own  account,  and  12/.  ioj.  for  the  ihare  which  each  of  them 
ought  to  bear  in  the  portion  of  the  infolvent. 

When  the  affair,  for  which  the  debt  has  been  oontra£led  by  fe» 
veral  who  are  bound  in  folido,  only  concerns  one  of  them,  aU 
though  they  are  all,  in  tefp^Gt  of  the  creditor,  principal  debtors  ; 
as  between  themfelves,  the  only  debtor  is  the  one  whom  the  affair 
concerns,  apd  the  others  are  only  in  etkCt  his  fureties.  For  inftance^ 
if  Peter,  James  and  John,  borrow  a  fum  of  money,  which  they 
oblige  themfelves  in  folido  to  repay,  and  Peter  has  the  whole  of  the 
money ;  Peter  is,  in  refped  of  the  others,  the  only  principal  debtor* 
If  he  difcharges  the  debt,  he  has  no  recourfe  againft  them,  they 
haring  only  made  themfelves  debtors  on  his  behalf,  {pour  lui  fain 
^jfiry  On  the  contrary,  if  either  James  or  John  difcharges  the 
debt,  he  will  have  an  a&ion  mandati  againft  Beter  to  recover  the 
whole,  in  the  fame  manner  as  a  furety  has  the  a£lion  mandati^ 
againft  the  principal  debtor  when  he  has  difcharged  the  debt  (a),    . 

But,  in  cafe  of  the  infolvency  of  Peter,  ihall  James,  who  has  paid 
the  whole,  have  an  adion  againft  John  for  a  moiety  ?  That  de« 
pcnds  upon  the  decifion  of  the  queftion,  whether  a  furety  hgs  an 
adion  a^inft  his  co-fureties.  As  to  which,  fee  infra,  ch.  tf» 
§  7.  Art.  iv. 

When  the  debt  in  folido  is  founded  upon  a  donation,  as  when 
two  or  three,  by  a  marriage«contra£l,  engage  in  folido  to  give  a 
certain  fum  by  way  of  portion,  and  one  of  them  pays  the  whole^ 
he  cannot  have  the  action  pro  focio  againft  the  co-debtors :  for 
partnerQiip  msiy  be  contracted  in  buying  together,  in  felling  to- 

(tf)  Id  Eaglsud,  the  tennt,  ptincip«l  and  furrty,  woqld  be  iqimcdutrlr  *p(.lied  to  tha 
ofe  as  here  ftaced;  tnd,  ia  §$€t,  the  ordinary  mode  of  a  Ciire^y  coot  rafting  is  by  a  joint  an4 
feferal  cogac«n«ot  *  itfa  hii  principil  It  ieenis  that,  according  to  ibo  Rtmati  and  fr.  in  k 
|iFi  feme  fardcular  form  was  ufed  for  the  engagementa  of  fuicueai  (fidejoflMet)  (caouoot)* 
F«  dK  tjfbsm  adopted  re%cftijig  thca,  Uf  poft,  chap.  ^« 

M  3  gclhcr^ 
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gtthcTfhvLt  not  In  pving  together  |  partnerfliip  being  in  its  nature 
a  contract  which  is  made  htcri  in  commune  qtutrendi  cauflh  The 
adton»  which  in  this  cafe  belongs  to  the  onh  who  pays  the  wholej 
k  the  aSfio  mandati ;  for  each  of  the  donors  and  debtors  is  only 
doncMT  and  debtor  for  himfelf,  to  the  amount  of  his  own  (hare, 
and  for  the  remainder  is  only  .the  furety  and  mandatory  of  the 
others  ^  and  cpnfequently  he  has  for  that  the  a^io  mandati^  in  thq 
feme  manner  as  a  furety. 

When  the  debt  in  folido  proceeds  from  an  injury,  as  when  fc^ 
yifixaX  perfbns  are  condemned  in  foltdd^  to  pay  another  a  fum  of 
noncy  for  the  injury  which  they  have  committed,  he  who  pays  th« 
vhole  cannot  have,  againft  the  others,  either  of  the  a^Aions  proficio 
or  mandati:  Non  enim  ullaficietas  malefciorum^  L  \,  %  I4*^*  ^1^*  ^ 
Rat.  nee  focietas.  out  mandatum  fiagitiofa  ret  u/Ias  vtres  babet,  /.  35. 
}  2.  de  Contrab.  hmp*  rei  turpis  nullum  mandatum  efl.  L  6.  $  3>  ^ 
Matidat,  According  to  the  fcrupulcus  principles  of  the  Roman 
}uriAs,  the  debtor,  who  has  paid  the  wholes  has  not  any  recoi^e 
againft  the  others. 

The  French  praAice  is  more  indulgent  in  this  relied,  and  gives 
the  perfon,  who  piys  the  whole,  an  aAion  againft  each  of  the  others 
for  their  refpe£bive  parts*  This  afiion  is  not  founded  upon  the 
injury  which  they  have  committed  together,  0^910  fofm  ex  deRik 
eonfequi  poteft  affionem :  It  arifes  from  the  payment  made  by  him 
of  a  debt  which  was  common  to  himfelf,  and  the  others ;  and  from 
^ic  principle  of  equity,  which  does  not  allow  his  co-debtors  to  en- 
joy, at  his  expence,  the  liberation  from  a  debt  for  which  they 
were  as  much  bound  as  he  was.  It  is  a  kind  of  a3io  uiilis  negation 
rum  geflorum^  foiMided  upon  the  fame  reafons  of  equity  as  the 
a£Hon  which  in  our  jurifprudence  is  allowed  to  a  furety  againft 
hi^-cq-fuvetiea*  As  to  which  fee  infra^  Part  11.  ch.  6.  $  7.  Art»  iv^' 
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*  « 

£ffim^ partkufar.  Kinjii  <f  ObHgaiions  eon/Uar^  mnih  Rrfermc^tt  the 

OtjeBs  oftbenu 

In  enumerating  the  divifions  of  QbligatJonSj  with  reference  to 
to.  the  things  which,  are  the  objcAe  of  them^  we  obferved  that 
there  were  Obligations  of  a  fpecifi9  thing,  fuch  as  a  particular  horfe  | 
and  Obligations  of  an  uncertain  and  indeter^^n9te  thing  qf>  a  par^ 
ticularkindj  fuch.  as  a  horfe  generally. 


$  I.]  Otfiffs  rf Particular  ObBgattm.  i  €j 

We  alio  adTcrted  to  Obligatxoos  as  dmfible  and  indivifible. 
la  die  firft  fejiion  of  the  prcfent  chapter,  we  (haH .  treat  of  the 
Obligatioa  of  an  indeterminate  thing  of  a  paiticular  kind  \  in  the 
fecond,  of  divifible  and  indivifible  Obligations. 


SECTION!. 

Of  the  Obiigatton  of  on  Indetermwate  Thing  of  a  particular  Kinim 

.  ^  .  Any  thing  which  is  abfolutely  indeterminate,  cannot  bt 
theobjcdof  an  obligation,  yi^r«,  n.  131.  For  inftaitccy 
if  I  promife  to  give  joufometbing^  without  faying  what,  the  promife 
does  not  ind^uceany  obligation  ^  but  an  obligation  may  be  contra£led 
of  anindetermlnate  thing  of  a  certain  kind  :  therefore,  where  a  perfoil 
promifes  to  give  another  a  horie,  the  furniture  of  a  bed-chamber, 
a  bnce  of  piftols,  without  reference  to  any  horfe,  furniture,  or 
piftols  in  particulari  the  individiial  thing,  which  is  the  obje£]:  of 
tbefe  obligations,  is  indeterminate ;  but  the  kind  to  which  it  be^ 
bngS  is  certain  and  determinate  \  tbefe  obligations  are  indeterminate 
ipuad  individuum^  though  they  have  a  determinate  objeA  quoad 
gams, 

Thefe  obligations  are  more  or  le(s  indeterminata,  according  as 
the  kind  of  things  wluch  form  the  6ti]t6t  of  them,  is  more  or  left 
general }  therefore  if  a  perfpn  engages  to  give  me  a  horfe  from  hit 
ftod,  the  obligation  being  ronfincd  to  that  ftud  is  lefs  indeter* 
minate,  than  if  it  had  been  merely  to  give  tne  a  horfe. 

In  theie  obligations,  every  individual  comprlfed  in  the  fpeciiied 
claby  is  in  facultati  folutioms^  provided  it  is  good,  lawful,  and  mer« 
ckaodizable,  but  it  is  not  m  oiligatione ;  for  there  is  not  amy  in* 
dividual  which  the  debtor  may  not  pay  :  but  there  is  not  any  one 
thing  which  can  be  properly  and  diftihAly  demauded  from  him* 

There  is  indeed  one  thing  of  that  kind  due  i  for  the  obligation 
ffiuit  have  an  objeA :  but  that  thing  is  not  any  individual  in  the 
concrete,  i(  is  only  a  thing  of  that  kind^  in  the  abftraA,  according  . 
to  the  tranfcendent  idea  which  makes  an  abftra^iion  from  the  indi« 
viduals  that  compofe  the  kind;  the  thing  is  uncertain  and  inde« 
tenoinate,  and  can  only  become  determinate  by  the  a£iual  pey« 
mat  of  a  particular  individual. 

It  is  true,  that  the  thing  fo  conjidered,  until  it  is  determined  by 
payment,  only  fubfifts  intelleQually;  but  intellcd^ual  things  may 
be  the  objects  ei  oUigationsi  obligations  being  in  their  nature 
jntellefhtal. 

This  idea  which  Dumoulin  gives  us,  /r.  di  Divn  tsf  Indiv*  p.  2« 
jKff.  5*  of  the  objed  of  an  obligation  of  an  indetermioate  thing 
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'  of  a  certain  kind,  is  more  natural  and  corrcft  than  that  of  thofc 
wfio  think  that  fuch  obligations  have  for  their  objeft  all  the  in, 
dividuals  of  the  kind  prefcribed,  fo  that  each  of  them  is  due  «e« 
quiJem  determinaih^  but  in  a  kind  pf  alternative,  and  upon  the  conr 
dition,^  alia  ns  ejus  generis  nonfolvatur  {a). 

From  the  principles  which  have  been  ftated,  it  follows,  ift,  That 
where  a  thing  of  a  certain  kind  is  due  indeterminately,  the  creditor 
has  no  right  to  demand,  determinately,  any  particular  thing  of , that 
kind ;  but  he  may  demand  one  of  fuch  thing^^^  generally  and  mde- 
terminately. 

2d,  That  the  lofs  of  any  individual  thing  of  that  kind,  fubre- 
quent  to  the  obligation,  does  not  fall  -  upon  the  creditor  :  for  the 
things  which  are  loft  are  not  fuch  as  were  fpecifically  due ;  the 
obligation  fubfifts  whllft  there  is  any  one  diing  remainmg,  by 
which  it  can  be  difcharged. 

But  it  muft  be  obferved,  that  if  the  debtor,  in  order  to  difchargc 
his  obligation,  offers  any  thing  of  the  proper  kind,  and  of  fuitablc 
quality,  and  has,  by  a  judicial  fummons,  put  the  creditor  en  demewre 
to  receive  it,  the  lofs  which  may  afterwards  accrue  to  the  thing 
fo  offered  will  fail  upon  the  creditor,  as  the  debtor  ought  not  to 
fufier  by  the  creditor's  rcfufal  or  delay  ;  the  debt,  however  indetcr-s 
roinate  before,  becomes,  by  the  ofier,  determinate  \  and  is  confined 
to  the  article  offered*  /.  84.  $  3.^.  de  Leg.  i.  (b). 
r  i^A  1  '^  ^*  however  effcntial  to  the  validity  of  fuch  an  offer, 
that  the  thing  (hould  be  good  and  fufiicient  in  its  kind. 
/.  33.  {c)  infine^ff.  de  So/ut.  that  is,  that  it  (hould  not  have  any  rer 
markable  defeat.  Thus  the  debtor  of  a  horfe,  generally,  will  not 
be  allowed  to  offer  one  which  is  blind,  or  broken-winded,  &c.  or 
of  an  age  unfit  for  fervice  \  with  this  exception,  and  on  condition 
pf  transferring  the  abfolute  property,  the  choice  of  the  particular 
thing  belongs  wholly  to  the  debtor.  /.  7  a.  $  5.  jf.  de  Soltst.  (d). 

(s)  TbU  mctiphyficAl  difcuflioa,  thongh  not  conformable  to  the  tafte  of  tfaofe  trbo  cx- 
peA  f^me'hing  pta^licai  io  every  juridical  inqurry,  wtll  not  be  unacceptable  to  foch  u 
h»ti  no  avcrfioo  to  trace  a  fobjed  co  itt  original  fource,  and  to  acquire  an  accurate  know* 
Mge  of  ita  fundamenul  princ»pief . 

^k)  Si  ctti  homo  legatui  fuifleCy  cc  per  legacariuni  fteti<}c%  quo  minas  Scicbttiiii  cuo) 
lierf a  tradcre  volebat,  accipe^et ;  mortuo  Sticho,  esceptio  doli  mali  heredi  proderic    • 

{t)  Itcmi  qui  hnniinem  oari  promifit,  Sb  vnlneracum  i  fe  oficrty  non  liberator*  Judido 
^noqoo  accepto  fi  hominem  ia,  cum  quo  agctory  Tuloefacam  i  fe  offert,  coodcmnaii  dor 
bebtt.     Sed  cc  ab  alio  Tolneracumy  H  det|  condemn andua  erir,  com  poffit  alium  dare* 

(</)  Qui'bom'oem  debebaty  Scicbam,  cul  libertm»  ex  pufi  fideicommiiC  pr«ftandarft| 
Iblvit  1  non  lidctur  liberacoa,  nam  vel  minna  hie  fervum  dediC|  quam  iHe,  qoi  fcrvuai 
lK>ndum  noia  iblutum»  nnm  etfo  Sc  fi  vefpeUiooeffl*  tut  aliai  (urpem  dederit  honincai, 
idem  fit  ?  Et  fane  datum  negarc  non  poflTomut.  Sed  differt  h«c  fpeciea  a  priori boi ;  babct 
cnim  fervum,  qui  ei  aufcrri  tion  poffit  §  6.  Promiflbr  ftrvi  fiun  4ebft  bomifcm  (olwtg 
•uem>  fi  velit  ftiuoLitorf  poAt  td  Uber utun  pcNiiccie* 

wm 
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^  J.  .  Will  he  be  allowed  to  give  an  article^  of  which  ava^ 
^  lid  promife  could  not  have  been  made,  to  the  creditor 
in  whofe  favour  the  obligation  has  been  contra£led  ?  For  inftance^ 
I  engage  to  give  you  a  horfe  indeterminately ;  may  I  acquit  mj 
obligation  by  giving  you  a  horfe,  which  belonged  to  you  at  the 
time  of  the  contrad,  and  having  been  fold  by  you»  has  become 
my  property  ?  Dumoulin  decides  in  the  affirmative ;  and  tn  this  the 
obligation  difiers  from  that  by  which  I  (hould  have  promifcd  you  the 
horfe  under  the  alternative  of  fomething  elfe  :  for  in  this  cafe* 
as  my  obligation  could  not  fubfift  with  refped  to  a  thing  which 
belonged  to  you,  the  other  only  was  due  ;  and  confequently  that 
alone  is  to  be  paid  by  me.  But  in  the  obligation  of  a  horfe  in* 
detenninately,  no  individual  being  due,  and  all  horfes  being  im 
facuhate  fJutioms  rather  than  in  Migattcfie,  the  payment  is  fuf- 
ficicnt  if  the  houfe  then  belongs,  not  to  you  but  to  me.  Marcdlu^ 
decides  this  in  the  law  7  a.  $  4.  ff.  de  Solut.  Ei  qui  bominem 
dari  Jlipulafui  efli  unumetiam  epf  its  qui  tunc  Jlipulatori  JervieruH^ 
dandOf  promijfor  liberetur. 

It  muft  be  agreed,  hoiwever,  Aat  the  law  6rt.  $  3.^.  de  Leg*  ju 
which  is  Papinian*Sj  decides  the  contrary,  ^um  duohus  te/hn 
mentis  homo  generatim  legatur^  quifolvente  altera  legaiarius  faBus  e/l^ 
fuamvis  p<fiea  fit  aKenatuSf  ab  altera  herede  idem  folvi  non  poteritf 
eademque  ratio  Jlipulationis  ejt  \  hcminis  enim  legatus^  orationis  compen* 
diojingulos  homines  continet  \  ut  qua  ab  initio  non  ctmfiftit  in  his  qui 
legatarii  fuerunty  ita  Jruftra  folvitur  cujus  dominium  legatarius  adeptui 
efi  tametji  dominus  ejfe  defierit. 

J)ufttoulinf  TrdB.  de  Div.  is^  Ind.  p.  2.  n.  102.  according  to  hit 
ufnal  cuftom  of  making  the  laws  fubfervient  to  his  decifions,  tor- 
tures this  law }  he  fays,  that  the  decifion  of  it  ought  to  be  re(lri£led 
to  its  particular  cafe  of  two  legacies,  made  of  a  thing  of  a  certain 
kind  by  two  teftators  to  the  fame  perfon,  or  of  two  gratuitous  pro- 
mifes  of  a  thing  of  a  fpecific  kind,  invefted  with  the  form  of  a  fti« 
pulation,  made  by  two  donors  to  one  perfon ;  that  it  is  for  a  par« 
ticular  reafon,  that  in  this  inftance,  the  fame  thing  which  was  paid 
to  the  legatee  or  to  the  donee,  in  performance  of  the  firll  legacyi 
or  of  the  firft  donation,  can  no  longer  be  paid  in  performance  of 
the  other  legacy  or  donation,  nefcilicet  videretur  offendi  Juris  regula^ 
mn  poffunt  duet  cauftt  lucrative  in  eadem  re  (5*  in  eadem  perfona  con* 
currere ;  but  that  it  ought  not  to  be  deduced  as  a  general  principle 
from  this  law,  that  in  all  obligations  of  a  thing  of  a  certain  kind^ 
die  things  which,  at  the  time  of  the  contra£i  or  afterwards,  belong- 
ed to  the  perfon  in  whofe  favour  the  contra£l  is  made,  are  ex- 
cepted from  the  obligation^  a|id  confecjuently  not  capable  of  being 
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psttd  tqi  hiin,thottgh  xio  longer  belonging  to  him.  Laftly,  he  fays  \ 
ijbat  in  thi&  law  the  termsj  bominis  Ugatum,  oraiiams  compitidio^ngu^ 
l^  bomwej  centitutj  do  not  fignify  that  aU  the  flaves  in  the  world 
vciir  obligations  l^gaiif  under  thi$  condition,^ «/»«/  non  frlvotur  i 
but  only,  that  all  the  flaves  in  the  world  are  in  faculune foltdiumi*^ 
and  that  the  legacy  may  be  acquitted  and  executed  in  fingulis  to* 
wmihi^s*  This  interpretation  does  not  appear  agreeable  to  the  na* 
lural  fenie  of  the  text :  I  prefer»  with  Antoint  Faber  and  Bachovias^ 
:|UowiBg  a  real  antinomy  between  this  law  and  law  72.  aban* 
doiMUig  the  decifion  of  Papinian  as  founded  upon  the  falfe  princi-* 
ylCj  that  the  obligation  of  a  thing  of  a  certain  kind  includes  alUrnatk 
if  orationis  comperulioi  that  of  all  the  individuals  which  are  fofcept<» 
Ible  of  it«  and  admitting  the  deci(ion  of  Marcellus  in  the  law  72* 
1^4*  above  cited}  for  the  reafons  already  mentioned.  CujaSf  in  com<* 
saenting  upon  this  law,  has  taken  a  part  diametricaUy  oppofite  to 
that  of  Duwoulin  \  for  to  reconcile  the  laws  together,  and  to  make 
Jidarcellus  in  the  law  72.  de  Soltit.  fay  the  fame  things  which 
Papinian  fays  in  the  law  66. jf.  di  Leg.  id,  he  changes  the  test 
of  this  law  66  \  but  the  end  of  the  §  (hews  the  falfity  of  this  innara* 
tion  in  the  text,  which,  befidcs,  is  made  without  any  authority. 

Where  a  debtor,  of  the  kind  at  prefent  in  confideration,  pays  9 
certain  article  under  the  erroneous  belief,  that  it  was  fpticifically 
and  determinately  due  from  him»  he  has  a  right  of  repetition  upon 
giving  another  :  for,  not  having  given  the  firft  by  wayof  difcharg- 
ing  a  gen*  raL  obligation,  but  under  the  falfe  perfuaCon  of  it's  being 
fpeciiically  due,  he  hjas  paid  what  was  not  adlnally  due,  and  theicv 
Core  has  a  right  to  reclaim  it.  /•  32.  $  3*/'.  de  Cond.  Indeb. 

As  to  the  indiviCbility  of  payment  of  obligations  of  an  indefinite 
thing  of  a  certain  kind,  v.  infroy  P.  Ill,  ch.  i.  Art.  iv.  $  3. 

r  sSif*  1  ^^  ^^^^  ^^  ^^^^  hitherto  faid  holds  goods  whether 
the  obligation  be  generis  getieraliffimiy  as  of  a  horfe  in 
general,  or  generis  fubalierni  out  /itniisti^  as  one  of  the  ftud  belongs 
ing  to  the  debtor,  unlefs  the  choice  i$  taken  from  the  debtor  by 
cxprefs  agreement. 

But  where  it  is  particularly  ftipulated,.  that  the  creditor  fhall 
hiTC  the  choice,,  as  if  my^  debtor  give  me  the  choice  of  any  dog  in 
his  pack  9  in  this  cafe,  although  this  agreement  principally  con^ 
tains  the  pure  and  fimple  obligation  of  a  dog  indetermioateljCj  it 
may  alfo  be  faid,.  that  every  dog  in  the  pack  is  due  to  me  under  a 
kind  of  condition,  provided  I  make  choice  of  it ;  fince  there  is  not 
any  of  them  which  I  have  not  a  right  by  virtue  of  this  clau£b  to 
demand  ^  therefore  the  debtoc  is  obliged  in  this  cafe  to^ksep  theni 
allj  until  I  have  made  the  choice ;  and  cannot  difpofe  of  any  of 
thei|i  wi^iOHt  contravention  of  his  obligation.     Arg.  L  'i*  ff*  qui 
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(^  ^  qmh.  mum.fi  mdj/linai  bom  fit  legahss^  mnpctefi  hires  ^uosdam 
0gmimitttMda  everiirejus  eli^ionis. 

It  cannot  be  faid,  in  the  like  maimer^  where  the  choice  is  with 
the  debtor^  that  every  iodiYidual  is  comprized  in  the  obligation^ 
fybjoOt  to  the  debtor's  r^ht  of  fixing  upon  one  rather  than  the 
oAcr  5  bccaufe  the  obligation  docs  not  coniift  in  the  power  of  pay* 
IBg  one  rather  than  another,  but  in  the  right  of  demanding  it. 
Dumoulin  Tr.  de  Div.  to*  Ind.  p.  2.  n.  iia,  113,  ri4»eftabliihe9 
this  difference  b\stween  the  cafe  in  which  the  choice  is  givett  to  the 
fiodilor^  md  that  in  which  it  is  given  to  the  debtor. 


s  E  c  T I  g;^  n. 

OfDivifihli  and  Indivl/ibU  Obligations  («)• 

A  R  T  I  C  L  E    I. 

Vhat  Obligations  are  J)ivs/!ble,  andtulatare  IndiwfUe. 

i  L     WTfat  is  a  Divifihle  Obligationtond  what  an  Indivifible  ^hiw 

.  2  .  A  Divifihle  Obligation  is  that  which  which  may  be 
'  "^  divided^  An  Indivifible  Obligation  is  that  which  can* 
not  be  divided.  An  Obligation  is  not  the  lefs  divifible,  though  it  be 
^dually  undivided  \  for  it  is  fufficient  to  render  it  divifihle  if  it  \% 
capable  of  being  divided.  Dumoulin^  Tr.  de  Div.  isf  Indiv.p.  3.  n,  7* 

for  inftanccy  if  I  have  fingly  contraAed  to  pay  you  a  thoufand 
poondsy  this  obligation  is  undivided  ;  but  it  is  divifihle,  becaufe 
it  B)ay  be  divided  ^  and  in  fa&  will  be  divided  among  my  heirSj  if 
I  leaye  feyeval|  and  die  before  difcharging  it. 


(tf)  By  tht  Jhmam  U^tf  when  fcveral  pcrfooi  contndad  an  obligation  jointiT,  each 
iaiy  HibU  lor  his  own  f>arr,  unle(t  it  wat  particuUily  ftipolated  that  they  (hould  be  boQo4 
lA  (oltdo  J  and  when  a  pcrioo  dicd»  leaving  fev^ral  bdrt,  each  heir  was  only  aaiwcrablt  far 
liii  own  proportion.     So^^when  an  obligation  wat  coatraAed  in  tairour  of  fcveral  per footy 
9r  drrolf  ed  upon  fcTfral  heirs  of  one  ^erfor,  cfcb  was  crroitor  tor  his  refpedife   part| 
profidadtht  obiigaiion  could,  from  its  nac^'O.  be  diicharged'in  ffparate  parts,  and  ibrfg 
Wno  pellicular  reJibo  to  the  contrary.     Debts  which  might  be  io  difchargcd   in  feparaCs 
fertiooti   bf  the  Crvfral  debtors  to  tbe  feterai   ceditors^  were  cal<ed  divifiule^    Choft 
ifbich  uoly  aamitted  of  an  entire  diicharge  were  inOivifiole,  and  the  nature  and  effeda  of 
^  diftin^ioD  are  tbe  fvbjed  of  the  prelient  ledipn,  which  maniicfts  great  ingenuity  and 
diiidQiieibi  and  u  pepUiarly  diAioguiihed  for  ita  perfpicuousexpofitioo  of  an  intricate  bianch 
ef  la«  {  and  iatberefofc,  as  a  fpecimen  of  juriiiial  reafoning,  of  general  value  and  utility  | 
Vit  it  if  evident  from  thf  above  fltctch  of  the  general  objfd  of  it,  that  it  can  hire  very  iittlt 
Munediaie  appUcatioA  cq  Um  pra£Ucs  cf  the  Snitjfb  law* 

In 
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In  like  manner  the  obligation  in  folidoy  when  feveral  pcrfoni 
eontra£t  to  pay  to  another  the  fum  of  ten  pounds,  is  neverthelefs  a 
divifible  obligation  ;  the  effe^  of  the  folidity  is,  that  it  is  not  ac- 
tually divided  among  the  debtors  in  folido :  but  their  obligation  is, 
notwithftanding,  divifible,  becaufe  it  may  be  divided,  and  in  i^6t 
will  be  fo,  among  their  heirs. 

r  ^SS  1  ^^  ^^  ^^^  ^^  ^^^  ^^^^  Obligations  can  be  divided, 
and  what  cannot. 

An  obligation  may  be  divide^,  and  is  divifible,  when  the  thing 
which  is  the  matter  and  obje£t  of  it  is  fufceptible  of  divifion  and 
parts,  by  which  it  may  be  paid  ;  and  on  the  contrary,  an  obligation 
is  indivifible,  and  cannot  be  divided,  when  the  thing  is  not  fufccp* 
tible  of  divifion  and  parts,  and  can  only  be  paid  altogether. 

The  divifion  in  queflion  is  not  a  phyfical  divifion,  which  confifts 
infolutione  cofitinuitatis,  fuch  as  that  of  a  plank>  which  may  be  divid- 
ed in  two,  but  a  civil  divifion. 

There  are  two  kinds  of  civil  divifion,  the  one  confifting  in  real 
and  divided  |)arts,  the  other  intelle£lua],  and  undivided  parts* 
When  an  acre  of  ground  is  divided  into  two  parts  by  placing  a 
fence  in  the  middle,  this  is  a  divifion  of  the  firft  kind  :  the  parts 
of  the  acrcj  which  gre  feparated  by  this  fence,  are  real  and  divided 
parts. 

When  a  man  who  was  proprietor  of  this  acre  of  ground,  or  of  any 
thing  elfe,  dies,  and  leaves  two  heirs,  who  continue  proprietors  of  it, 
each  having  an  undivided  moiety,  it  is  a  divifion  of  the  fecond  Idnd ; 
the  parts  which  refult  from  this  divifion,  and  which  belong  to 
€ach  of  the  heirs,  are  undivided  parts,  which  are  not  real,  and  whicl^ 
fubfift  only  injure  et  intelleBu. 

Things  which  are  not  fufceptible  of  the  firft  kind'of  divifion,  may 
be  fo  of  the  fecond.  For  indanpe,  a  horfe,  a  watch,  are  not  fuf- 
ceptible of  the  firft  kind  of  divifion  j  for  thefe  things  are  not  fuf- 
ceptible of  real  and  divided  parts,  without  the  deftru£iion  of  their 
fubftance ;  but  they  are  fufceptible  of  the  fecond  kind  of  divifion, 
becaufe  they  may  belong  to  feveral  perfons,  in  undivided  parts. 

If  a  thing  may  be  fufceptible  of  this  kind  of  divifion,  although  it  be 
not  fufceptible  of  the  firft  ;  it  is  fufficient  to  make  the  obligation 
of  giving  the  thing  a  diyifible  obligation.  This  refults  from  law 
f>^l*ff»de  &/m/.  where  it  is  faid,  qui  Stichum  debet  ^  parte  Stichi  data, 
in  reliquam  partem  tenet ur.  According  to  this  text,  the  obligation 
of  giving  the  flave  Stichus  is  divifible,  fince  it  may,  at  leaft  by  the 
confent  of  the  creditor,  be  difcharged  in  part,  though  the  Have  be 
not  fufceptible  of  the  firft  divifion.  Dumoulin^  ibid. p.  I.  if.  S'P'^* 

ft.  200  (S^  201. 

Things 


Art.  L  S  !•]  0/DhiJtbIe  md  IndivifibU  Obligations.        173 

Hiings  are  indivifible,  when  they  are  neither  fufceptible  of  veal 
aor  even  of  intellectual  parts;  fuch  are  for  the  moft  part,  the 
rights  of  praedial  fervitudes  (a),  qtut  pr$  parte  acquiri  nmpoffunt. 

The  obligation  of  giving  a  thing  of  this  nature  is  indivilible. 
Dumoulifti p.  2.  20 1* 

P  3  -  The  fame  rule  which  we  have  juft  laid  down  for  judg* 
"  Ing  whether  obligations  in  dando  are  divifible  or  indi- 
TiGble»  will  ferve  alfo  with  regard  to  obligations  infaciendo  vtl  im 
nmfacicndo.  Many  dodors  have  fuppofed  that  thefe  obligations 
were  indivifible,  indifcriminately,  but  Dutnoulin^  ib.p.  2*  n.  203.  ist 
feq.  has  demonftrated  that  they  are  not  lefs'  divifible  than  the  ob* 
ligations  in  danJo,  at  leaft  if  the  hGtf  which  is  tlie  obje£l  of  it^ 
is  not  of  fuch  a  nature  that  it  cannot  be  acquitted  for  a  part,  as 
when  I  am  obliged  to  build  a  houfe,  &c.  But  if  the  fzGt,  which 
is  the  obje£l  of  the  obligation,  can  be  acquitted  in  parts,  as  if  I 
am  under  an  obligation'  to  put  you  in  pofleflion  of  a  thing  which 
may  be  poflefTed  in  parts,  the  obligation  will  be  divifible :  this  is 
the  fifth  of  the  clefs  of  Dumoulin^  amtiis  obligatio  etiamfaBi  dividua 
ffif  nifi  quatenus  de  contrario  apparet,  Dumou/in,  ibid,  i^  p*  3.  i>«  112* 

In  like  manner,  an  obligation  in  non  faciendo  will  be  divifible^ 
when  what  I  have  obliged  myfelf  to  do,  may  be  done  as  to  one 
part,  and  not  as  to  the  other  ;  fuch  is  the  obligation  amplius  mn  agi 
adaliquid  dividuum  ;  as  when  I  am  engaged  in  your  favour  not  to 
difturb  the  poflefibr  of  an  eftate  which  yott  are  bound  to  warrant: 
this  is  an  obligation  in  non  faciendo^  which  is  divifible;  for  it  maj 
be  fatisfied  in  part.  I  may  contravene  it  as  to  part,  by  claiming  one 
part  only  of  this  eftate,  and  fatisfy  it  in  part  by  abftaining  from 
claiming  the  other  part. 

-  .        Obferve,  that  it  is  the  thing  or  a£l  itfelf  which  con« 

ftittttes  the  objeCi  of  the  obligation,  that  ought  to  be  con« 
fidered,  in  order  to  decide  whether  the  obligation  be  divifible  or  in* 
divifible,  and  not  the  utility  which  refults  to  the  creditor  from  the 
obligation  contracted  in  his  favour,  nor  the  detriment,  onus  et  dimim 
nutio  patrimonii^  which  refults  from  it  to  the  debtor,  otherwife  every 
obligation  would  be  divifible :  therefore,  for  inftance,  if  two  pro- 
prietors of  a  houfe  are  obliged  in  favour  of  two  proprietors  of  the 
next  houfe,  to  fubjeCi  their  houfe  to  a  fervitude  in  his  favour^ 
this  obligation  is  indivifible,  becaufe  the  right  of  fervitude,  which 
is  the  objeCi  of  it,  is  indivifible,  although  the  utility  which  refults 
from  it  to  each  of  them  in  whofe  favour  it  is  contra£led,  and  the 
detriment  fufiered  by  thofe  who  have  contra£led  it,  is  to  be  efti- 
mated  by  a  fum  of  money  which  is  divifible*  This  is  what  is  laid 
down  by  Dttmoulin^  ibid.  p.  2.  n.  199.  cum  hie  effoBusJit  quid  n^ 

Is)  Rightt  of  W«y  udoUicr  Cifimuoti. 

motum 
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r  ^QA  1  T^^^  is  ^  third  kind  of  indiTifibility,  which  is  called  in^ 
dividuutnfoiutione  tantumm 

It  is  that  which  only  concerns  tlie  payment  of  the  obligation^ 
and  not  the  obligation  itfelfj  when  the  thing  due  is  in  itfelf  di» 
YiGblCy  and  fufceptible  of  parts,  and  may  be  due  in  parts,  whether 
to  the  different  heira  of  the  creditor^  or  by  the  different  heirs  of  the 
debtor,  but  cannot  be  paid  in  parts. 

We  (hall  adduce  feveral  examples  of  this  kind  of  indivifibility 
in  the  following  article,  in  which  we  (hall  treat  of  the  nature  and 
efie£ls  of  divifible  obligations,  according  to  the  dafs  to  which  the 
obligations  properly  belong,  in  which  this  kind  of  indivifibiHty  oc- 
curs, fince  it  does  not  concern  the  obligation  itfelf,  although  uerer- 
thelefs  the  law  (j)»  2.$.  i*ff,  de  verb,  Obligationum  regards  it  as 
a  third  and  middle  kind,  between  obligations  divifible  and  indi- 
,viCbIe.       ' 


$  III.     Several  particular  Kinds  of  Obligations^  with  regard  to  vihlcb 
it  may  be  a  ^ueJUon^  whether  they  are  Divifible  or  Indivipble. 

Of  the  Obligation  to  deliver  a  piece  of  Land* 

-  -       The  obligation  to  deliver  a  piece  of  hndffundum  tradi, 

is  a  divifible  obligation ;  for  this  delivery  may  be  made 
in  parts ;  a  part  of  the  land  may  be  delivered :  the  aft  which  forms 
the  objeft  of  the  obligation  being  therefore  a  divifible  aft,  it  can- 
not be  doubted,  according  to  the  principles  which  we  have  eila- 
bli(hed,  but  that  this  obligation  is  divifible ;  our  decifion  b  con- 
firmed by  the  texts  of  law  ^  for  although  the  obligation  of  a  bor- 
rower is  ^he  obligation  of  returning  a  fpecific  thing,  obligatio  rem 
tradiy  neverthelefs  the  law  3*  $  3-^*  Commod,  decides  that  the  heirs 
are  regularly  bound  for  the  part  only  of  which  they  are  heirs, 
which  is  the  charafter  of  divifible  obligations ;  heredes  ejus  qti 
commodaium  accepit^  pro  ea  parte  qua  heres  efi  convenitur.  It  is  true, 
that  this  obligation  of  the  borrower,  although  divifible,  quoad  obli^ 
gationeWf  is  indivifible  at  leall,  quoad  folutionemy  but  we  may  eafily 
ftate  examples  of  obligations  tradi  rem,  tradi  fundum^  which  are  di- 
Tifible  even  quoad  folutionem  s  fuch  is  that  which  Dumeulin  giteSi 

(tf)  Sdpulationuin  qucdim  in  dando,  qoapdiro  in  factendo  confidant.  Et  baram  ofD» 
Biam  quaedam  parrium  praftadon«Bi  recipiontj  Tciuci,  cum  drcem  dari  ftipulamurs 
quBdam  Don  rccipiuntt  at  In  hii,  quae  natuii  divlfionem  non  admittonC  ;  ?elad|  caa 
^am,  iter,  aAum  ftipulamur  ;  qucdam  pariis  qoidem  dationem  oatura  iec'piunt»  fed  oifi 
totadaotur,  Aipulationi  fatia  non  fit  \  vc^uti  cum  hominem  generaliter  ftipulor,  aut  Uncenif 
nut  qaodlibet  vat :  nam  fi  Sticbi  pan  folota  fit,  nendooi  in  ulla  parte  fiipolationii  libc* 
ratio  nata  eft,  fed  autfiatini  tcpedpo'cily  aut  in  pcadcntieft,  dooec  tlividetuti  Bjufiiffll 
•onditionit  eft  bKc  ftipuliU0|  Sticbua  tat  PamphUiuD  4tti. 
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/,  2.  If.  305.-  I  make  a  compromife  with  my  opponent  refpefling 
the  claim  of  an  eftate  which  he  demands  from  mc,  and  I  oblige 
inyfelf  by  thi^compromife  to  leave  the  eftate  to  Lim  at  my  deaths 
without  any  warranty  on  my  part  \  this  obligation,  which  is  an 
obligation y5//irf//«  tradi^  is  diviiible^  even  quoad  folutionem  :  and  if  I 
die,  leaving  four  heirs,  each  of  them  acquits  himfelf  of  this  obliga- 
tion, by  renouncing  the  eftate  as  to  the'  part  to  which  he  has  fuc- 
ceeded. 

The  law  72.^.  de  verb.  Obi.  {a)  appears,  neverthelefs,'  diametrically 
contrary  to  our  decifion :  for  the  obligation,yi//f£bMf  tradi^  is  there 
adduced  in  formal  terms,  as  an  example  of  an  indiviGble  obligationj 
with  the  obligations  fojfam  fodiri^  infulam  fabricari^  ve! Jiquid Jtmile^ 
which  are  indivifible,  tarn  obiigatsottef  quamfolutione,  DtmouHn  p.  2. 
0.  278.  ad.  ft.  359,  (a)  after  having  adduced  feventeen  different 
opinions  of  do£iors  to  reconcile  this  law,  ftates  his  own,  to  which 
we  muft  accede ;  he  thinks,  and  juftly,  that  this  example  of  the 
obligation  fundum  tradiy  ought  not.  to  be  underftood  indifciimi- 
nately  of  every  obligation,  by  which  a  perfon  obliges  himfelf  to  de- 
liver a  piece  of  ground,  but  only  of  the  obligation  by  which  a  per- 
fon is  obliged  to  deliver  a  piece  of  ground,  with  circumftances 
which  render  the  obligation  of  it  indivifible  \  as  for  inftance,  if  I 
wifli  to  build  a  houfe,  and  have  not  a  place  to  lay  the  materials 
neceflary  for  that  purpofe,  I  agree  with  my  neighbour,  that  he  fliall 
give  mc  the  ufe  of  a  piece  of  ground  near  the  fcite  of  my  intend- 
ed houfe  'y  this  is  an  obligation  fundum  tradiy  nonjtmpliciter^fed  ad 
certum  ufum  Jinemque  prindpaliier  conjtderatum  in  contrahendo.  And 
this  purpofe  renders  this  obligation yi/Wi/m  tradiy  indivifible  :  for 
an  obligation  is  indivifible,  when  the  matter  that  conftitutes  tlie 
objeA  of  it,  is  not  fufceptible  of  a  partial  performance,  cum  id  jus 
quid  in  obligationem  diduBum  eft^  non  niji  in  folidum  priori  poteft,^ 
which  occurs  in  the  inftance  propofed  :  for  as  this  piece  of  ground 
ought  to  be  furniflied  to  me  for  the  purpofe  of  laying  my  materia 
lb,  it  can  only  be  fo  furniflied  by  my  having  it  entire,  Cnce  a 
part,  which  would  Hot  be  large  enough  for  laying  my  materials^ 
couklnot  ferve  the  purpofe  for  which  it  ought  to  be  given  me. 

Oftbt  Obligation  tf  m  Dafs  Work. 

t  206  1       "^^  obligation  of  a  day's  work  is  indivifible,  In  Urn 
faite  mumer  as  the  obligation  of  building  a  houfe ;  for 

(«]  StipoJationes  noQ  dmduntur  eanim  rerom,  qme  dHjitoneia  noo  recipioot ;  telv^ 
^1  h1iiefU,a^as,  aqu»dodus,  cctcrorumqoe  fervitotittoa.  Idem  puto.et  fi  quit  facien- 
Ima  ifiqiid  m^ulrtstfict  vt  pott,  fmwdum  truJif  vel  p/kmfodttU  vcl  wjkUm  fthitmn^ 
id  ^«i,  irel  qojd  hit  fijnilc  \  honua  eniin  divifio  corruipit  ftipttlaUaocm. 

Vol.  I.  N  though 
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though  the  fervice  of  a  day's  work  is  not  in  itfclf  indivifible,  ncvci- 
thelefs  the  obligation  is  contraftcd  as  if  it  were  fo,  and  cannot  be 
acquitted  in  part  \  therefore  Ulpian  fays,  ttec  promiiii^  nec/ohi^  mc 
deberii  nee  peii  pro  parte  potertt  opera,  L  \^'ff'de  Oper,  Libert, 

In  like  manner,  PompomuSi  in  the  law  3-  §  i.  ^.  rf«^  Oper,  Libert, 
decideSfthat  the  fervice  of  a  day's  work  cannot  be  acquitted  in  part, 
by  the  performance  of  a  certain  number  of  hours^and  that,  con- 
fequently,  the  debtor  of  a  day's  work,  who  has  worked  till  noon, 
and  gone  away,  has  not  in  any  degree  acquitted  his  obligation, 
and  remains  debtor  of  the  day's  work  ;  non  pan  opera  per  koras/ohi 
potejli  quia  id  ejl  officii  diurniy  neque  ei  libertoy  qui  fex  horis  duntaxat 
meridiatiis  prajlo  fuijfetj  liber atio  ejus  diet  contigit ;  but  after  he  has 
acquitted  the  day's  works,  of  which  he  remained  the  debtor,  he  may 
demand  the  price  of  his  half  day's  work,  which  he  did  not  owe. 

For  the  reft,  Dumoulin  very  properly  remarks,  p.  2.  n.  355.  et/eq. 
that  this  indivifibility  of  the  obligation  of  a  day's  work,  is  only  an 
indivifibility  obligationey  and  not  an  abfolute  indivifibility,  or  indi- 
vifibility contractu :  for  there  is  nothing  to  hinder  a  perfon  from 
Contrading  the  obligation  of  part  of  a  day's  work  ;  it  is  true,  that 
the  law  15,  j  !•  de  Oper,  Libert,  fays,  nee promitti  pro  parte  opera 
poteft.  But  this  is  a  pure  fubtilty  ;  the  jurift  takes  opera  for 
efficium  diurnum,  according  to  the  definition  of  the  law  i  ,ff.  d.  Ttt 
and  according  to  tliis  idea,  regards  it  as  indivifible,  becaufe  if  yott 
divide  it^  it  is  no  longer  officium  diurnum,  but  oficium  horarium. 

• 

Of  the  Obligation  of  doing  a  Piece  of  Worl, 

-  -        We  underftand  here,  by  work,  offeBio  tranfiens  in  opttt 

fpecijicum  permanensy  according  to  the  expreilion  of  Du- 
mouHny  p.  2.  n,  361,  and  we  have  already  feen,  n.  192,  that  the 
obligation  of  doing  a  work  taken  in  this  fenfe,  fuch  as  the  obliga- 
tion of  building  a  houfe,  making  a  ftatue,  or  a  pi£^ure,  was  an  in- 
divifible obligation,  not  of  that  abfolute  indivifibility  which  we 
have  called,  with  Dumoulin^  indivifibility  contraBujhut  of  the  mere 
indivifibility  obligatume. 

Of  the  Obligation  of  giving  a  certain  Sum,  left  by  Will^  for  the  build- 

i^S  rf^^  Hofpitalf  orfome  other  Purpofe. 

•       J.  -       The  obligation,  which  refults  from  fuch  a  legacy  is 

divifible,  Cncc  it  is  the  obligation  of  giving  a  fum  of 

money ;  the  adding  in  the  will,  to  build  an  hofpital,  only  expreffes 

the  motire  of  the  teftator  $  which  induced  him  to  give  this  legacy  ; 


t 

Art.  I.   S  3.]     OfDivifible  and Indivijible  Obligations*     179 

it  is  ratio  legandi ;  but  this  motive  not  being  attached  to  the  difpofi- 
tion,  ratio  UganJi  non  coh^tret  legato.  L  72.  }  6.  ^  de  Cond.  et  Dem* 
confequcntly  cannot  have  any  influence  upon  the  nature  of  the 
legacy,  or  upon  the  obligation  which  refults  from  it. 

But  if  the  teftator  had  charged  his  heirs  to  build  an  hofpital 

ill  a  certain  to,wn,  and  to  employ  therein  a  certain  fum  of  money, 

the  obligation  (the  objed  of  which  would  be  the  building  of  the 

hofpitaiy)  would  be  indivifible ;  it  is  to  this  lad  cafe  that  the  law 

II.  $  23.  {o)ff*  de  Leg*  3.  (hould  be  applied. 


ARTICLE    n. 
Of  the  Nature  and  EfeBs  ofDiviJible  OUigathms. 

$  I.     Gefferal  Principles. 

^        An  obligation  is  called  divifible,  as  wc  h^Te  already 
obferved,  not  becaufe  it  is  a£lually  divided,  but  becaufe 
it  is  capable  of  being  divided ;  therefore,  however  divifible  the 
thing  due  may  be,  the  obligation,  before  it  has  been  divided,  is  un- 
divided, and  cannot  be  acquitted  in  parts,  as  we  ihall  fee  infra, . 

pjn.  ch.  I,  Art.  ni.j.  2. 

Care  muft  therefore  be  taken,  not  to  confound  indiviGon  with 
indivifibility :  this  is  the  fird  of  the  clefs  of  Dutnoulin,  Tr.  de 
Div.  et  Individ,  p.  3.  «.  f.et/eq.  n.  112. 

This  divi(ion  of  obligations  is  made,  either  on  the  part  of 
the  debtor,  or  on  that  of  the  creditor,  or  fometimes  of  both 
die  obligation  is  divided  on  the  part  of  the  creditor,  when  he 
leaves  fcveral  heirs  ;  each  of  the  heirs  is  creditor  for  his  own  part 
only  9  whence  it  follows,  that  he  can  only  enforce  this  claim  as  to 
that  part :  that  he  can  only  give  a  difcharge  for  this  part ;  at  lead, 
ualefs  he  has  a  procuration  from  his  co-heirs  to  receive  theirs ;  and 
it  follows  in  like  manner,  that  the  debtor  may  pay  feparately,  to 
each  of  the  heirs,  the  portion  which  is  due  to  him/ 

The  obligation  is  divided  in  like  manner  on  the  part  of  the  deb- 
tor, when  he  leaves  ftveral  heirs  ;  each  of  the  heirs  is  only  bound 
for  his  part  of  the  debt,  and,  in  general,  each  of  them  may  oblige 
the  creditor  to  receive 'fuch  part. 

% 

(«)  SiinopcneeWitatit  hcitndo  aliqold  nltAuin  fit,  unamqacin^c  hotdcm  in  fil- 
UuntaNrk  D.  Mvcui,  et  Lodoi  Verm,  Piocvls  icfcripfetunu 


Na  $IL    Mo- 
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J  il.     Modification  of  the  firjl  EffeB  of  the  Divifion  of  an  Obligationi 

on  the  Part  (f  the  Debtor. 

-  _'       '^^  principle  whicli  we  have  cftabliflied,  that  m  di- 

^  vifible  obligations  each  heir  of  the  debtor  is  only  liable 

in  refpeft  of  the  part  of  the  debt,  for  which  he  is  heir,  is  fubjeft 
fo  fe^i'al  exceptions  and  modifications. 

The  firft  is  with  regard  to  hypothecatory  debts  \  in  this  cafe, 
when  the  heirs  of  the  debtor  are  pofleflbrs  of  the  property  hypo- 
thecated for  the  debt,  although  the  debt  is  divided  among  them, 
and  confequently  they  arc  only  fubjeft  to  a  perfonal  aftion,  for 
the  part  of  which  tliey  are  refpcAively  heirs,  they  may  be  purfued 
hypothecatorily  for  the  whole  of  this  debt,  as  pofTeiTors  of  the  goods 
hypothecated. 

The  fecond  is  with  regard  to  debts  of  a  fpccific  thing, 
which  the  deceafed  has  left  in  his  fucceflion :  when  the 
deceafed  has  left  heirs  of  different  kinds,  fome  for  his  moveablei 
and  acquifitions,  others  for  his  patrimonial  effe£is,  they  are  not 
all  fubjeft  to  the  debt  of  tliis  fpecific  thing,  but  the  heirs  of 
fliat  portion  of  the  property,  of  which  it  conftitutes  a  part,  are 
alone  liable  for  it ;  the  reafon  is,  that  the  deceafed  could  not  be 
Hable  himfelf  if  he  were  ftill  alire,  except  inafmuch  as  he  (lill  pof* 
feiTad  it,  9r  had  ceafed  lo  do  fo  by  his  own  a£t  or  default.  The 
heirs  of  the  portion  of  which  the  thing  does  not  conftitute  a  part, 
%ho  confequentiy  have  never  either  poflefled  it,  or  ceafed  to  poffefs 
It,  cannot  then  be  liable  for  the  debt,  as  they  can  only  bo  liable  in 
the  fame  manner  as  the  deceafed,  whom  they  reprefent,  would  be  \ 
it  16  only  the  heirs  then  of  the  portion  of  which  the  thing  confti- 
tutes  a  part,  ^ho  can  be  liable  for  it. 

But  if  in  the  divifion  among  the  heirs  of  this  portion,  the  thing 
due  by  the  deceafed  hrs  been  comprifed  in  tlie  lot  of  one  bf  them, 
the  others  are  not  therefore  difcharged  from  the  debt,  even  al- 
though they  may  have  charged  the  one  to  whofe  lot  the  thing  has 
fallen,  with  difcharging  the  debt  when  it  fliould  become  due :  for, 
having  been  once  liable  for  this  debt,  they  could  not,  by  their  own 
Hft,  in  allotting  the  thing  due,  difcharge  thcmfelves  from  the  obli- 
gation of  delirering  it  to  the  creditor. 

r  Q02  1  '^^  ^^^^  modification  alfo  relates  to  debts  of  a  fpedfic 
thing:  although  the  debt  kA  a  divifible  fpecific  thing  ii 
divided  among  the  heirs  of  the  debtor,  who  fuceeed  to  that  branch 
of  the  property,  of  which  it  conftitutes  a  part,  and  even  after 
tfie  diTifion  by  which  the  tiung  i»  allotted  to  oae  of  tbemi  each 

of 
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of  the  heirs  continues  to  be  debtor  for  hJB  part  of  it,  as  we  hare 
juft  feen ;  neverthelefs,  he  to  whofe  lot  it  falls,  may  be  purfued 
for  the  payment  of  the  whole  to  the  creditor,  provided  his  co-hetr$ 
are  included  in  the  judgment,  if  he  has  not  been  charged  with  this 
debt  by  the  divifion. 

The  reafon  that  Dumouiin  gives  for  this  is,  that  although  the  a€« 
ion  ariling  from  this  debt  be  divided  againft  each  of  the  heirs  of  the 
debtor,  nevertbelefs,  as  the  execution  is  to  be  levied  for  the  whole 
upon  him,  who  by  ^e  divifion  is  become  the  fole  poiieflbr  ci  itf 
it  follows  that  he  may  be  condemned  to  the  entire  delivery  of  it  \ 
i<  quiaquamws  a8io  mere  Jit  perfonalis^  iamen  executio  judicati  in  rem 
fcripta  e/ly  et  divifio  non  debet  tmpedire  vimjkAuri  judiciij  nee  execte* 
twnem  in  rem  et  in  ejus  poffejforem^  falvo  contra  heredes  reeurfu? 
Dumeulinf  p*  2.  n^  48* 

This  decifion  takes  place  when  it  is  in  his  quality  of  heir,  an4 
by  reafon  of  the  partition  of  the  fuccei&on  that  he  has  die  entire 
pofleffion  of  the  thing  which  is  due ;  it  would  be  otfaenx.nfe  if  be 
poflefled  it  in  bis  own  right.  In  this  cafe  he  would  only  be  debtor^ 
and  could  only  be  compelled  to  pay  in  refpe£l  of  the  part  for  which 
he  was  heir.  This  may  be  inferred  from  the  law  86.  §  3.^.  de 
Leg.  I.  Si  fundus  ab  omnibus  heredibus  legatus  fit^  qwunius  heredii 
ejfitf  isycujus  fundus  ejfety  non  amplius  quam  paVtimfuam  prafiabii^ 
C£teri  in  reliquas  partes  tenebuntur. 

We  have  feen,  that  when  the  heir  on  the  part  of  the  debtor  of 
%  fpecific  thing,  is,  in  his  quality  of  heir,  poiTeflbr  of  the  whole  of 
that  thing,  he  may  be  condemned  to  the  entire  delivery  of  it,  pro- 
vided his  co-heirs  are  included  in  the  judgment,  according  to  what 
J)umeidin  fays,  ibid,  n,  84.  TTiis  author  goes  further^  n.  p.  3. 
».  242.  ibid,  for  he  decides,  that  the  heir  may  be  condemned,  even 
when  the  co-heirs  have  not  been^made  parties,  when  it  is  evident 
that  they  could  not  have  any  means  of  defence  ;  if  a  perfoa 
has  fold  a  thing  to  be  delivered  in  a  month,  and  having  re« 
iceived  the  price,  dies  within  the  time,  leaving  feveral  heirsij 
he  decides  that  the  falc  and  payment  oi  the  price  being 
evident,  the  heir,  in  whofe.pofieffioa  the  thing  is,  may  after  the 
expiration  of  the  term  be  condemned  to  deliver  it,  without  having 
9  right  to  require  that  his  co-heirs  be  included  in  the  caufe. 

r  ^^.  -I  ^^^  fourth  modification«  is  when  a  debt  conGfts  in  the 
l  303  J 

fimple^reftktttioii  of  a  thing,  of  which  the  creditor  h 

fvoprietor,  and  of  which  the  debtor  had  only  the  mere  detention^ 

Although  the  thisg  be  dwifible,  and  confequently  the  debt  be  (6 

Jikewife ;  ocverthelefs,  the  particular  heir  of  the  debtor^  who  is  in 

pofleffion,  is  liable  to  the  reftitution  of  the  whole.    For  inftance, 

if  any  one  has  lent  youj  or  given  into  your  care  alibraryi  although 

N3  this 


1 82         OfDivjfible  and  Indivifible  Obligations.  [P.  IL  c.  4* 

this  debt  is  divinble,  fuch  of  your  heirs  as  may  have  the  potfcflion  of 
the  library  will  be  liable  to  the  reftitution  of  the  whole  of  it :  Heres 
ejus  qui  commodatum  acceptt^  pro  ea  parte  qua  heres  eft^  convemtur^  ntft 
forte  hab^uit  totius  ret  facultatcm  reJUtuinddty  nee  faciat ;  tunc  enim  con* 
demnatur  infolidumj  quia  hoc  bonijudicis  arbitrio  conveniat,  A  3.  J  5. 
Commod. 

The  reafon  is,  that  the  heir,  who  has  the  entire  pofleffion  of  the 
thing,  having  it  in  his  power  to  reftore  it,  and  not  having  any 
occafion  to' wait  for  the  confentof  his  co-heirs,  who  have  no  right 
in  the  thing,  and  to  whom  the  reftitution  will  be  advantageous,  by 
difcharging  them  from  the  obligation  which  they  themfelves  arc 
under,  good  faith  docs  not  allow  him  to  refufe  this  reftihitipn  j 
this  is  what  the  jurift  intimites  by  the  terms,  quia  hoc  bonijudicis 
arbitrio  convemat»     If  this  heir  is  only  bound  for  his  hereditary  part, 
ex  prima  et  primitiva  obligatione  depofiti  aut  commodati  qua  dividua  ejiy 
he  is  bound  for  the  whole  reftitution  which  is  in  his  power,  ex  ob^ 
ligatione  accefsoria  prajiandi  bonam  jidem^  the  obligation  of  good  faith 
being  indivifible,  neque  enim  bona  fides  poiejl  prafiart  pro  parte*     This 
is  alfo  one  of  the  clefs  of  Dumoulin^  lex  Duodecim  Tabularum^  fays 
he,  non  dividit  Migationes  etiam  dividuaSf  quatenus  refpiciunt  bonam 
fidem\  unde  obligatio  etiam  dividua  ad  officium  bona  fidei,  obligate  in  fo^ 
lidum  concurrent e  facultate  prafiandi^  et  quatenus  concurrit,  et  quande 
cumque  hoc  contigerit*     Dumoulinyp,  3.  fi.  1 1 2. 
-  A  fifth  modification  is,  that  any  one  of  the  heirs,  by 

'  whofe  aft  or  fault  the  thing  has  periftied,  is  liable  for 
the  whole  of  the  debt :  the  reafon  is  deduced  from  the  principle  of 
Dumouliny  that  the  principal  obligation,  rem  dividuam  dandi^  is  in- 
deed divifible,  but  the  accefTary  obligation, /)r<^fl«^i  ^(/^/w  bonam 
et  diligent iam,  which  is  joined  to  it,  is  indivifible :  each  of  the  heirs 
is  in  tliis  refpeft  bound  in/olidum,  nee  enim  pro  parte  diligefUia  prttf- 
tari  poteft :  whence  it  follows,  that  the  heir,  .by  whofe  aft  or  fauk 
the  thing  is  l^oft,  is  anfwerable  for  the  whole.  According  to  thefe 
principles,  if  a  pcrfon  obliges  himfcif  in  my  favour  to  let  me  enjoy 
an  cftate,  either  by  way  of  leafe,  or  by  fale  of  an  ufufruft,  and 
leaves  four  heirs ;  if  one  of  the  heirs,  without  any  right  of  his  own, 
pnjuftly  molefts  me  in  the  enjoyment  of  the  whole  of  this  eftate, 
he  will  be  liable  for  the  whole  of  my  damages,  and  not  for  that 
.  part  alone  of  which  he  is  heir ;  for  though  the  principal  obligation, 
of  giving  me  the  enjoyment  be  divifible,  the  acccffary  obligation, 
praftandi  bonam  fidem^  which  includes  the  obligation  of  not  giving  me 
any  moleftation»  is  indivifible  ;  and  confequently  pafTes  to  each  of 
the  heirs  for  the  whole  \  and  the  heir  who  contravenes  it,  ought  to 

be  liable  for  thQ  whole  of  the  damages  arifing  therefrom. 

Hencq 
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Hence  this  maxim,  that  an  heir  can  indeed  only  be  proceeded 
againft  for  a  diviflble  debt,  as  to  that  part  only  for  which  he  is  heir, 
where  he  is  purfued  merely  in  his  quality  of  heir,  and  for  the  a£k 
of  the  deceafed,  but  that  he  may  be  proceeded  againft  for  the  whole 
on  account  of  his  own  perfonal  ad :  "  Multum  refert  unum  here^ 
iem  dibitoris  teneri  fecundarid  obligatione  ut  hercdem  tantumj  id  eft  ex 
foBo  vel  nonfaSlo  defuncti  tantum  \  an  vero  ut  ipfum  id  eji^  exfuo 
Ja5io  proprio  vel  non  faHo**  Dumctdin^  p.  '^.  «.  5. 
_  -        With  regard  to  the  other  heirs,  who  have  not  con- 

curred, by  any  aft  or  fault  on  their  part,  to  the  lofs  of 
the  thing  due,  they  are  liberated  ;  for  this  heir  is  liable  for  the  debt 
juft  as  the  deceafed  was  ;  the  deceafed  would  have  been  liberated 
by  the  lofs  of  the  thing  happening  without  his  fault  \  the  heir 
ought  in  like  manner  to  be  liberated  by  the  lofs  happening  without 
the  fault,  either  of  the  deceafed  or  of  himfelf.  The  heir  is  liable 
for  the  ads  of  the  deceafed,  fince  he  fucceeds  to  his  obligations^ 
but  he  is  not  liable  for  the  aft  of  his  co-heirs :  this  is  decided  by 
the  laws  9  &  ^o.  ff,  Depof.  In  depojiti  aSitones  fi  de faElo  defunBi 
agaturf  adverfus  unum  ex  plurihus  heredibuSj  pro  parte  non  ago  ;  me» 
riti  quia  itftimaiio  refertur  ad  dolum  quern  infolidum  ipfe  admifity  nee 
adverfus  coheredes  qui  dolo  carent  aElio  competit.  Paulus  decides  the 
fame  with  refpedl  of  things  lent  for  ufe.  /.  1 7.  {a)  J  2.  ff.  CommoJ. 
Dumouiinfp.  3.  n.  439  isf  440. 

If  a  penalty  were  ftipulated  in  cafe  the  thing  fliould  not  be  re* 
(tpred,  in  this  cafe,  though  it  has  perifhed  by  the  fa«k  of  oife  of 
them,  and  without  the  ad  or  fault  of  the  others,  they  will  ftill  be 
liable  for  the  penalty,  each  for  his  refpedive  part  j  for  the  obliga- 
tion of  paying  the  fum  agreed  upon  as  a  penalty,  is  a  fecond  ob- 
ligation, which  the  deceafed  has  con  traded,  w  ich  is  con- 
ditional, upon  the  non-performance  of  the  firft-,  the  heirs  of 
the  deceafed  have  each,  in  refped  of  the  part  for  which  they 
are  heirs,  fucceeded  to  this  fecond  obligation  upon  the  fame  con- 
dition :  they  are  then  liable,  each  for  his  hereditary  part,  to  pay 
this  fum  in  cafe  the  condition  exiils,  that  is  to  f;iy,  in  cafe  the  firft 
obligation  fliouId  not  be  executed,  whether  by  the  ad  or  fault  of 
the  deceafed,  or  by  that  of  any  of  his  heirs,  faving  their  recourfe 
againft  their  co-heir,  by  whofe  ad  the  thing  has  periihed.  This 
is  what  is  meant  by  Dumouliny  when  he  fays,  that  the  co-heirs  of 
lum  by  whofe  ad  the  thing  perifhed,  are  liable  in  this  cafe  to  the 
jpenalty  :  non  immediate  exfaBo  iff  culpa  dolofa^  fed  ejus  occafione^  et 
ianquam  ex  eventu  conditionis^  ex  obligatione  defunct  qwt  in  eosfub  ed ' 
iondiHone  defcendit.     Dunwulin^  d,  n.  440. 

(4)  Si  ex  h£to  hcfc4|f  igatur  (ommodati,  ia  Iblidum  condennatur,  fictt  w$  pint 
kificft. 
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It  is  this  cafe  which  is  meant  by  Paulus  in  law  44.  $  5-  ^.  /vim. 
Mrc*  where  he  fays,  Si  reliqui  propter  faBum  unius  teneri  c€pmnt^ 
tanquam  conditio  J} ipulationis  hereditaria  extiterit^  hahebunt  fatnilis 
ercifcundd  judicium  cum  eOf  propter  quern  tommijfaftt  JUpulatio, 

Obferve,  that  to  make  the  contravention  of  one  of  the  heirs  fall 
upon  his  co-heirs,  there  mufl  have  been  a  fecond  exprefs  agree* 
menti  by  which  the  deceafcd  obliges  himfelf  to  pay  a  penaltyi  iq 
cafe  of  the  non-performance  of  the  principal  obligation,  or  by 
which  he  obliges  himfelf  to  damages  in  cafe  of  contravention  by 
him  or  his  heirs  ;  but  it  is  not  fufficient  for  this  purpofe,  that  it 
be /aid  at  the  end  of  the  a£t,  that  all  the  parties  oblige  themfelvei 
to  the  contents  of  the  a£b,  on  pain  of  all  the  expences  and  damages ; 
for  this  claufe  does  not  contain  a  fecond  obligation :  H^  claum 
Jula  nihil  novi  addity  cum  fit  exjlylo  communi  ad  confirmattdum  tatim 
tum^fecundum  mcUeriam  JubjeBam  et  ejus  limites^  ibid,  44^. 

It  may  probably  be  urged  in  oppofition  to  the  diftin&ion  of 
Vumouliuy  that  in  all  .agreements  which  contain  a  principal  obli« 
gation,  a  iecond  tacit  agreement,  accefTary  to  the  firft,  ihould  al« 
ways  be  underftood,  by  which  tlie  debtor  engages  himfelf  foi 
damages,  in  cafe  of  a  contravention'  to  the  principal  obligation  by 
him  or  his  heirs,  and  that  this  fecond  tacit  agreement  ought  to  have 
the  fame  efFeft,  as  if  it  were  exprefs'.  The  anfwer  is,  that  ic  is 
falfe,  that  this  fecond  obligation  ihould  be  underRood  where  it  is  not 
cxprefled  ;  if  the  debtor  who  contravenes  his  principal  obligation 
is  liable  to  the  damages  refulting  from  his  contravention,  it  is  not 
-  by  virtue  of  any  fecond  fuppofed  agreement,  by  which  he  has 
obliged  himfelf  for  thefe  damages ;  it  is  only  becaufe  this  obliga- 
tion  of  damages  is  included  in  the  principal  obligation^  and  that 
this  principal  obligation,  ex  propria  natura,  is  converted  againft  the 
contravening  party  into  an  obligation  of  damages  5  but  in  this  cafe, 
when  it  is  one  of  the  heirs  who  contravenes  the  obligation, 
die  other  heirs  who  have  not  contravened  it,  are  not  liable  for  any 
damages  \  thefe  heirs  being  liable  for  the  a£ls  of  the  deceafed 
whom  they  rcprefcnt,  and  for  their  own  a£i6,  but  not  for  the  a^ 
of  their  co-heir,  as  has  already  been  obferved. 

r  7o6  1       ^^^^  *c  t^i"g  ^^s  periflied  by  the  fault,  or  fraud 
of  fev«ral  of  the  heirs,,  each  of  them  is  bound  in  foUdo  j 
necenimy  fays  Dumoulitty  qui  peccavit,  ex  eo  relrvari  debet^  quodpeecati 
habet  confortcm. 

If,  however,  tl\e£e  heirs  had,  each  by  a  particular  ad,  loft  iiStreBt 

parts  of  the  thing  due,  each  would  only  be  liable  for  the  lofs  of 

that  part:  for  in  this  czk,  unusquifque  non  in  folidum^  fed  in  parte^ 

duntaxaty  doium  admifit ;  this  is  what  Marcellui  decides  in  law  22. 

ff.  Depof.     Si  duo  bereda  rtm   apud  iifunS^um  depofitam  ioh  inter-^ 

venirint^ 
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vtturinti  fuodam  cajii  in  partes  iuntaxat  iituhmtur  f  nam  Ji  £v^ 
runt  decern    millia,  quit  apud   defunBum  fuerant^   et    quina  initS4 
Jnguli  aifiulerint,   et  uterque  filvendo  efi :  in  partes  adfiriSti  trunt^   " 
quodji  qua  /pedes  dolo  eorum  interverfa  fuerit%  in  filidum  eonveniri 
foterunt^  nam  certe  verum  efi  in  filidum  quemque  dohfecijffei 

Obferve,  with  regard  to  the  firft  cafe  of  the  above  law  that  it  if 
faidi/  uterque  infilvendo  eft\iot\£  one  of  the  two  heirs  were  infoi* 
venti  the  one  who  was  folvent  would  have  been  in  fault,  not  only 
with  refpe£l  of  his  own  moiety,  but  even  with  refpeA  of  the  adM* 
as  he  ought  not  to  have  divided  the  fum  depofited  with  the  4e* 
ceafed  with  his  infolvent  co-heir.  If  the  obligation  of  reftoring 
the  fum  were  a  divifible  obligation,  the  accefiary  obligation  tn 
keep  and  prcfcrve  it  witli  good  faith,  to  which  each  of  them  was 
bound  for  the  whole,  and  which  he  has  contravened,  not  only 
.  with  refpedi  of  the  moiety  which  he  ought  to  pay,  but  aib 
with  refpe£t  of  the  other  moiety,  which  he  has  left  at  the  mercy 
of  his  infolvent  co*heir  was  indiviiible. 
|.  ^        A  fixth  exception  is,  that  although  an  obligation  ha 

divifible,  one  of  the  heirs  of  tlie  debtor  may  be  liable  for 
the  whole  of  it,  either  by  an  agreement,  or  by  the  will  of  the  do* 
ceafed,  charging  him  with  it,  or  by  the  a£^  of  the  judge  who  has 
made  the  divifion  of  the  goods  of  the  fucceflion  \  in  all  theie  cafes, 
one  of  the  heirs  is  bound  for  the  whole  of  the  debty  without  the 
others  ceafing  to  be  bound  for  their  rsfpe^ive  parts, 
r  9o8  1       ^^  rt{}i]t&  from  all  thefe  modifications,  that  aliud  ^ 

unum  ex  pluribusjive  principaliius  Jive  bereMus  teneri  sm 
filidum,  aliud  obligationem  ejfe  individuam  i  ibu  is  the^third  of  the 
clefs  of  DumoultHy  ^.  3.  ».  1 12. 
P  -        Except  in  thefe  cafes,  each  of  the  heirs  of  the  debtc* 

is  only  fuhje£i  to  divifible  debts,  in  refpe£l  of  the  part 
of  which  he  is^  heir  ;  and  is  not  even  bound  fubfidiarily  for  the 
furplus  in  calc  of  the  infolvency  of  his  co-heirs ;  the  law  a*  Cod. 
de  Hered.  AB.  \d)  which  decides,  that  each  heir  is  only  fubjeA  to 
the  debts  of  the  deceafed  on  his  own  part,  does  not  dtftinguifli 
whether  all  the  heirs  are  folvent  or  not.  This  follows  from  the 
very  idea  of^n  heir :  an  heir  is  one  who  fucceeds  to  thea^ive  and 
paiEve  rights,  that  is  to  fay,  to  the  debts  and  obligations  of  the  de- 
ceafed ;  he  who  is  only  heir  in  part,  only  fucceeds  to  that  part,  he  is 
therefore  only  liable  to  that  part,  ^  the  infolvency  of  his  co-heii« 
does  not  make  him  fucceed  to  all  the  rights  of  the  deceafed  $  he  if 
only  fncceflbr  for  his  part,  and  confequently  ought  only  to  be 
liable  for  his  part  of  the  debts. 

(«)  Pro  bfitdUtiiit  paribni  hecedct  oners  bortaiCarU  agoofccre  etiam  in  fiftl  ratlonffcot 

flKoits  iu$iMftS(Utpj|iw«y  fc|h|M^bK|»uiva|ifl|i  r^b9m  ^mm  ni  cooipcoi. 

It 
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It  18  faid,  in  oppofition  to  this,  that  the  debts  *being  a  charge  upon 
the  effedis,  they  fliould  be  difcharged  in  full  out  of  the  goot^s, 
which  are  retained  by  this  heir  as  his  part.  The  anfwer  is,  that 
the  total  univerfality  of  the  goods  is  charged  with  the  whole  of  the 
debtSi  but  the  portions  of  this  univerfality,  are  only  charged  with 
a  li<e  portion  of  the  debts.  It  is  aflertedy  that  if  the  debtor  had 
diflipatcd  the  half  of  his  goods,  the  remaining  half ,  would  be 
cbargcfd  with  the  whole  of  his  debts  ;  then,  when  one  of  the  heirs 
of  the  debtor  has  diflipated  his  moiety,  the  other  moiety,  which 
belongs  to  the  other  heir,  ought  in  like  manner  to  be  charged 
with  the  whole  of  the  debts  :  I  deny  the  confcquence.  When  the 
debtor  has  dif&pated  the  moiety  of  his  goods,  what  remains  is  the 
whole  of  the  goods  of  the  perfon  obliged  for  the  whole  of  the  debt, 
and  confequently,  the  whole  of  the  debts  is  a  charge  upon  the 
Temaining  part  of  the  goods.  But  when  my  co-heir  has  diffipated 
Ac  moiety  which  devolves  upon  him,  that  which  I  have  is  only 
my  own  hereditary  portion  ;  this  portion  therefore  ought  only  to 
be  charged  with  a  moiety  of  the  debts.  It  is  further  infifled,  that 
the  creditor  ought  not  to  fufFer  from  the  multiplicity  of  heirs 
which  the  debtor  leaves ;  therefore  the  diiBpation  of  the  moiety 
of  thefe  goods  by  one  of  the  heirs  of  the  debtor,  ought  not  to  make 
him  lofe  the  moiety  of  his  debt;  fince  if  the  debtor,  or  the  fingle 
heir  of  the  debtor,  had  loft  this  moiety  of  the  goods,  the  creditor 
would  lofe  no  part  of  his  debt :  the  anfwer  is,  that  it  is  only  ex 
accidenti  that  the  creditor  fufFers  in  this  cafe,  from  the  multiplicity 
of  heirs  which  the  debtor  has  left ;  he  might  have  avoided  fuffcr- 
xng  any  thing,  by  attaching  the  goods  of  the  fucceflion  before 
the  divifion  took  place,  or  by  a  proper  vigilance  to  obtain  pay* 
ment. 

This  decifion,  that  the  heir  in  part  is  not  bound  for  the  debts 
of  the  portions  of  his  co-heirs,  who  are  beeome  infolvent,  even  al- 
though his  portion  would  be  more  than  fufficient  to  pay  the  whole, 
being  deduced  from  the  principles  of  natural  reafon,  and  from  the 
very  nature  and  quality  of  heir,  it  ought  to  prevail  in  point  of  con- 
fcience,  as  well  as  in  point  of  law. 

.  -        This  principle,  that  an  heir  is  not  anfwerable  for  the 

infolvency  of  his  co-heir,  is  fubjeft  to  feveral  exceptions^ 
The  firft,  which  does  not  admit  of  any  difficulty,  is,  when  by  the 
fraud  and  a£l  of  one  heir,  the  creditor  has  not  been  able  to  obtain 
payment  from  the  other  heirs  who  are  become  infolv6nt ;  as  for 
inftance,  if  he  had  reprefented  himfelf  as  the  only  heir.  Dumou^ 
lifty  ibid,  ft,  85.  in  Fittm 

DumouUn  adduces,  as  a  fecond  exception,  the  cafe  of  a  father's 
leaving  two  children  as  his  heirsj  one  of  whom  had  before-hand 

diilipatod 
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jiiSpated  what  he  would  have  receiiEed  from  the  fucceffioti>  and  for 
which  he  is  accountable  in  the  diftribution,  fo  that  he  would,  on 
his  party  receive  a  much  fmaller  portion  of  the  goods  left  by  the 
father,  than  the  portion  of  the  debts  for  which  he  is  liable  as  heir* 
The  other  child  ought  to  be  anfwerable  in  this  cafe  to  the  credi- 
tors of  the  fucceffion  for  that  part  of  the  debts  belonging  to  his 
infolvent  brother,  although  the  creditors  have  not  had  the  pre« 
caution  to  attach  the  goods  of  the  fucceflion  before  the  diftiibu* 
tlon ;  the  reafon  is,  that  this  child  having  taken  almoft  all  the 
goods  left  by  the  deceafed,  by  reafon  that  his  brother  was  obliged 
to  account  for  what  he  had  received  in  the  life  of  -  their  com- 
mon father,  it  is  juil  that  he  fhould  not,  at  the  expence  of  the  cre- 
ditors of  the  fucceflion,  profit  on  account  of  his  brother  having  im- 
properly taken  upon  himfelf  the  chara£ler  of  heir.  There  is  reafon 
in  this  cafe  to  prefume  that  there  was  a  coliufion  between  the  two 

* 

brothers,  and  that  the  folvent  brother  induced  the  other  to  a6i  as 
heir  :  with  the  view  of  eluding  a  part  of  his  debts,'  and  defrauding 
his  creditors.    Hoc  eji  injuftum^  fays  Dumoulin,  nee  fufpiciont  cMu* 
Jionis  vacat,  ibid*  ^*  93*  ^*^  ^^^' 

This  author,  n.  92.  adduces,  as  a  third  exception,  the  cafe  in 
which  the  creditor  has  made  a  loan  to  the  deceafed,  which  has 
been  the  caufe  of  making  his  fortune  ;  in  this  cafe  as  the  folvent  beir^ 
is  in  fome  meafure  indebted  to  the  creditor  for  the  part  which 
he  receives  in  an  opulent  fucceflion,  he  ought  not  to  let  the  credi- 
tor lofe  the  part  of  the  debt  for  which  his  infolvent  co-heir  is 
bound  ;  this  decifion  of  Dumoulin  is  attended  with  fonie  difficulty  ; 
I  allow  that  gratitude  demands  fuch  condufl  \  but  gratitude  only  in- 
duces imperfedl  obligations,  which  are  not  obligatory  in  point  of  law. 

5  ni.      OfihefecondEffeB  of  the  Divi/ton  of  a  Jiehi^  whieb  eon/^j  in 

its  being  capable  rf payment  in  Parts* 

P  ,       We  have  feen  that  the  tSt6t%  of  the  divifion  of  the 

debt,  whether  on  the  part  of  the  creditor,  or  on  that  of 
the  debtor,  is  that  the  payment  may  be  made  by  parts :  to  wit^ 
the  parts  due  to  each  of  the  heirs  of  the  creditor,  and  by  each 
of  the  heirs  of  the  debtor;  this  principle  has  likewife  its 
exceptions  and  modifications,  non  propter  individuitatem  oUi^ 
gationiSf  fed  propter  inctmgruitatem  foluti6nisy  fays  Dumoulin^  that 
18  to  fay,  not  becaufe  the  partial  payment  of  a  divifible  obligs* 
ton  be  not  always  poffible,  abfolutely  fpeaking,  for  fince  the  thing 
4ue  has  parts,  it  is  a  neceflary  confequence  that  it  may  be  paid 
by  parts ;  but  if  it  fometimes  happens  that  the  payment  of  thefe 
9bligadoa3  ought  not  to  be  made  by  parts,  it  is  becaufe  a  partial 

payment 
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jMiymiettt  i%  not  always  equita])Jc ;  alwJ  quippe  individmtds  AligatU 
Cf$iSf  Mliud  ineongruitas  f$luti(msSf  thi«  is  the  fourth  of  the  clefs  of 
Dunmtlin^p^  3.»«  iia. 

.  .        The  firft  cafe  in  which  the  partial  payment  of  a  debt 

is  not  valid)  although  the  debt  is  divifible,  is  that  of  aU 
temadve  debt8>  or  debts  of  indeterminate  things ;  for  inftance,  if 
m  perfon  who  is  debtor- of  fuch  a  houfe>  or  of  ten  tfaoufand  pounds, 
leave  two  hetrSf  one  of  them  will  not  be  admitted  to  pay  the 
half  of  one  of  thefe  things,  until  tlie  other  likewife  pays  the  re- 
maining half  of  the  fame  thing;  for  if  after  one  has  paid  the  half 
of  the  hottfe,  the  other  ehoofes  to  pay  the  half  of  the  money, 
m  prejudice  would  refult  to  the  creditor,  who  ought  to  re- 
ceive one  of  the  two  entire  things,  and  not  two  halves  of  two 
di£Ferent  things..  For  this  reafon,  even  if  the  creditor  had 
voluntarily  received  the  moiety  of  one  of  the  two  diings,  as  the 
snoiety  of  the  money,  the  payment  would  not  be  perfe£i,  even  as 
to  fuch  moiety,  until  the  other  had  paid  the  other  moiety ;  and  if 
in  the  fequel  they  gave  him  the  houfe,  a  tight  would  arife  to  the 
sepetition  of  the  money.     Infra j  p.  3 . «.  S 25. 

So  in  cafe  of  debts  of  indeterminate  things ;  if  the  deceafed 
owed  an  acre  of  ground  indeterminately,  one  of  his  heirs  is  not 
mtitled  to  ofier  to  the  creditor  the  moiety  of  a  certain  acre 
until  the  other  heir  gives  alfo  in  payment  the  other  moiety 
of  the  fame  acre  ;  otherwife  a  prejudice  would  refult  to  the  cre- 
ditor, to  whom  an  entire  acre  is  owing,  and  who  has  an  intereft 
an  having  an  entire  acre,  rather  than  the  moiety  of  two  difierent 
«cres :  this  appears  by  law  {a)  85,  §  4.  and  law  {h)  2.  §  jf*  de  verk 
Oblig.     Dumoulin^p.  2.  n,  125. 

This  indivifibility  of  payment  ought  to.  prevail,  not  only  when  a 
debt  has  been  divided  on  the  part  of  the  debtor,  but  alfo  in  like  man- 
ner, when  it  has  be.en  divided  on  the  part  of  the  creditor,  who  has 
left  feveral  heirs ;  for  it  is  the  intereft  of  thefe  heirs  of  the  creditor 
to  receive  one  whole  thing  which  is  due  to  them,  and  whic|i  is  (H)Iy 
in  common  between  themfdves,  rather  than  portions  of  different 
things  virfaich  they  would  have  in  common  with  (grangers.  Du- 
mouliMf  U.p,  2.  n,  130. 

(d)  Pro  pirte  (Mitein)  peti,  (blvi  avCtip  tiifi  totom  non  po(eft  ;  iiel«ti  earn  ftipvbtw 

foin  huninem  iiKertuin,  non  petitio  cjui  rdndituri  foWl  fcicnifi  fotidas  noDpoCeftj 
aKoquin  in  diverfis  hofninibai  redt  parte*  folventar  ;  qood  non  potait  ddianftoi  faceiti, 
mt,  ^od  ftipttUtua/uB,  confequar.    litmjwn  et,  et  &  qaii  decern  mHlia  aut  hominca, 

{B)  For  die  firft  part  of  tbii  law,  vU^frpra^  s.  194.  ^  «.  Fy  bit  ipivftipwladoBibai 
re  keredei  quidem  pro  ^arte  folnndo  Ulierarl  |>oflunt»  qoamdtu  noa  candeib  tfxn  omnm 
Morint :  non  eniai  cs  paiona  faoedttm  conditio  oUigationii  iounotator. 

Whca 
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When  one  of  the  heirs  of  the  ^btor  has  been  liberated  from 
his  part  of  the  debt,  either  by  the  releafe  of  the  creditor^ 
or  otherwife,  then  there  is  nothing  to  prevent  the  other  heir  fron 
paying  the  moiety  he  owes,  of  which-<ver  of  the  things  hd 
choofesy  iLLi.  $  3.  (a)  The  reafon  which  prevents  the  partial 
payment  ceafes  \  for  there  is  no  longer  any  reafon  to  fear  that 
the  payment  will  be  made  in  portions  of  different  things. 

Obferve,  that  in  the  text  citedi  after  thefe  words^  Ji  tamen  io^ 
minemJiipulatuSf  cum  una  em  beredtbus  egero^  we  muft  add  by  impli* 
cation,  et  vtifui  fuero  per  judicium  judicis.  V.  Cujas^  ad  L.  Du^ 
m$u/iftf  ikid,p,  2.  fK  l88« 

Obferve  alfo,  that  the  non-divifion  in  the  payment  of  an  dter* 
native  debt  ceafes,.  when  this  debt,  by  the  extinction  of  one  Qf  tba 
things,  ceafes  to  be  alternative,  and  becomes  determinate  in  regard 
to  the  thing  which  remains ;  in  this  cafe  there  is  no  reafon  whf 
the  thing  may  not  be  paid  by  parts,  either  by  the  different  heirs  oi 
the  debtor,  or  to  the  different  heirs  of  the  creditor. 
|.  -        The  fecond  cafe  in  which  the  payment  dF  an  obliga* 

tion,  although  divifible,  and  divided  among  ieveral  hein 
of  the  debtor,  cannot  be  made  by  parts,  is  when  it  is  fo  agreed  in 
€ontra£Ung  the  obligation,  or  afterwards  :  however,  the  validity  of 
fuch  an  agreement  may  be  doubted }  becaufe  the  law  56.  ^l.de  verb. 
Ohlig,  decides,  that  a  pei^on  cannot  by  his  contract  oblige  one  of  his 
heirs  for  the  payment  of  a  greater  part  of  the  debt  than  his  pro« 
portion  as  heir ;  ^^  Teet  Titium  beredem  tuum  decern  dedwrum  J^mda. 
Tiiii  perfons  fupervacu4t  comprehenfa  efl;  Jive  enim  films  hires  m» 
Htiritf  in  foiidum  tenebitur ;  Jive  pro  parte^  eodem  modo  quo  ceeisri 
idtereda  ejusi^  ^^^^  is  to  fay,  that  he  will  be  bound,  ttotwitfaftandin^ 
this  claufe  of  the  ftipulation  for  that  patt  only,  of  which  he  (hall 
be  heir  \  and  the  reafon  is,  that  being  heir  of  the  contra£ting  party 
9nly  for  this  part,  and  confequently  a  ftranger  with  regard  to  the 
other  parts,  he  could  not  be  obliged  for  the  oth^ ;  according  to  the 
principle  of  law,  that  nemo  niji  de  fi  promittere  poiefi^  fion  it  me^ 
iraneot 

Netwithftanding  this,  Dumoulin  decides,  and  tightly,  that  one 
may  effectually  agree  that  a  debt  fhall  not  be  capable  of  beii^ 
ao^oitted  by  parts,  by  the  different  heirs  of  the  debtor,  and  he 
lematks  very  juftly,  that  this  agreement  is  very  different  from  the 
ctlc  of  the  law  above  cited,  which  relates  to  the  fubftance  of  the 
eU^tion  itfelf ;  virhereas  this*  agreement  only  concerns  the  mao^ 

(«)  Si  tumen  bomioem  ftipaIatoi,cam  nno  ex  beredlboi  promiflbni  cgero^  part  tfiia* 
tttac  cctetortiiD  obJisatiOQi  fttp«r«rit|  nt  e(  i61fi.pot«ft.  JdeoBfiic  eft  fi  luu  ex  bcredibut 
«t««pleU(»atu 
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ner  in  which  the  payment  is  to  be  made^  non  concernlt  fuhjlantlam 
Migatioms  fed  tnodum  :  unde  quemadmodum  poteji  in  frajvdicium 
heredum  determinart  locus  et  tempus  folutionisi  ita  et  modus,  Dumwliny 
ibid.  ^.  2.  «.  30  £5"  31-  The  cfieft  of  this  agreement  is,  not  that  one 
of  the  heirs  will  be  bound  for  more  than  his  own  part,  but  that  he 
can  only  make  the  payment  of  the  entire  thing,  conjointly  with  his 
co-heirs,  fo  that  any  offer  from  him  to  give  his  part  would  not  be 
fufiicient  to  fatisfy  even  his  part  of  the  obligation,  if  his  co-heirs 
did  not  likewife  offer  theirs.  Infra,  vide  «.  316. 
-  -        This  agreement,  that  the.  debt  cannot  be  paid  by  parts, 

^  is  fufiicient  to  prevent  the  heirs  of  the  debtor  from  being 

intitkd  to  pay  it  in  parts ;  but  it  does  not  prevent  its  being  paid  in 
parts  to  the  different  heirs  of  the  creditor. 

The  debtor  cannot  even  make  a  valid  payment  to  any  one  of  them, 
except  for  his  own  part ;  and  if  he  paid  the  whole  to  one,  he  would 
not  be  liberated  as  to  the  others. 

Neverthelefs,  it  may  alfo  be  agreed,  tliat  one  of  the  heirs 
erf  the  creditor  may  demand  the  whole,  ancl  that  the  whole 
may  be  paid  to  him ;  in  which  cafe,  a  payment  to  him, 
fiberates  the  debtor  againft  all  the  others  j  the  one  who  has  re- 
ceived the  payment,  is  regarded  as  a  perfon  appointed  on 
their  behalf,  or  as   adjeSlus  folutionis  gratia.     Dumoulin^  ibid.   n. 

33- 

The  third  cafe,  in  which  the  debt,  although  divided 

''  ^  ^  -*  among  the  heirs  of  the  debtor,  is  not  to  be  acquitted  by 
parts,  is  when,  without  any  agreement  having  taken  place,  it  ap- 
pears from  the  nature  of  the  engagement,  or  of  the  thing  which 
is  the  objefit  of  it,  or  from  the  end  which  is  propofed  in  the  con- 
trad,  that  the  intention  of  the  contrafting  parties  really  was,  that 
the  debt  (hould  not  be  acquitted  by  parts  ;  tliis  may  be  eafily  pre- 
fumed,  when  the  thing  which  is  the  obje£i  of  tlie  agreement  is 
fufceptible  indeed  of  intelleflual  parts,  and  is  confequently  divifi- 
ble,  but  cannot  be  divided  into  real  parts.  Dumoulin,  p.  3.  n.  223. 
It  may  be  prefumed,  with  refpeft  to  things  which  may  be 
divided  into  real  parts,  but  not  without  prejudice  to  the  credi* 

tor. 

For  inftance,  if  I  have  bought,  or  taken  to  farm,  a  certain  eftate^ 
though  this  eftate  be  fufceptible  of  parts,  yet  one  of  the  heirs  of 
the  perfon  who  fold  or  leafed  it  to  me,  would  not  be  entitled  to 
oflfer  me  his  part  of  this  eftate,  divided  or  undivided,  in  difcharge 
of  his  obligation,  if  his  co-heirs  were  not  alfo  ready  to  deliver  mc 
theirs,  becaufe  the  divifion  of  this  eftate  would  be  a  prejudice  to 
me.    I  only  bought  or  took  it  in  order  to  poflefs  the  whole  of 
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it|  or  to  enjoy  it  as  the  fole  proprietor,  and  I  (hould  not  have  bought 
or  taken  a  part  of  it  only. 

The  end  which  the  contra£ling  parties  propofcd,  may  alfo  pre* 
vent  t!ic  partial  payment,  even  of  debts  of  a  fum  of  money. 
For  in  (lance,  if  by  a  ti^nfnclion  you  oblige  yourfelf  to  pay  me  the 
fum  of  a  thoufand  pounds,  declaring  that  it  is  to  liberate  me  from 
prifon,  where  I  was  detained  for  the  fame  fum  |>y  a  creditor,  and 
foon  after  you  ihould  die,  leaving  four  heirs,  one  of  thcfe  heirs  will 
not  be  entitled  to  offer  me  feparately  the  fourth  of  the  faid  fum 
which  cannot  procure  me  the  liberation  of  my  perfon,  which  was 
the  object  of  the  contraft,  and  which  I  might  not  be  able  to  keep 
fecurely  in  prifon,  whilft  I  waited  for  the  payment  of  the  remain* 
dcr.     Dumouiiiiy  j>.  2.  ff.  40. 

.      ^  ^        In  all  the  cafes  that  have  been  adduced,  in  which  an 

L  3  ^^  J 

obligation,  though  in  itfelf  divtfible,  cannot  be  difcharged 

in  parts,  the  crc;ditor  cannot   indeed  put  the  heirs  of  the  debtor 
en  demeurej  except  by  a   demand  againft  all ;    a  demartd   againft 
one  of  them,  for    the   payment   of  the   whole,  would   not    be 
valid,  and  would  not  put  him  en  demeurey   fince  the  obligation 
being  divifible,    he   does    not    owe    the  whole.     But    although 
one   of  the  heirs  be  not  a   debtor   for  more   than  jthe  part  of 
which  he  is  heir,  and  cannot  be  fued  for  the  whole ;  yet  the  non- 
dlvifion  of  payment  prevents  him  from  making  a  valid  offer  of  the 
part  of  which  he  is  debtor,  if  the  remainder  is  not  offered  at  the 
fame  time  by  his  co-heirs.    Therefore  fuch  partial  offers,  not  onlv 
do  not  put  the  creditor  en  demeurey  as  to  receiving  the  debt,  or  ftop 
the  courfc  of  intereft,  if  the  debt  is  of  fuch  a  nature  as  to  carry  in- 
tereil ;  but  if  the  heir  who  made  thefe  offers  had  been  previoullf 
put  en  demeurey  by  a  demand  given  againft  all  the  heirs,  thefe  im- 
perfect   offers    would    not    purge  his   delay,    and    would    not 
prevent  bis  being  fubjedi  to  all   the  confequences  refulting  of  it, 
faving  his    recourfe  againft  bis    co»heirs«      Dumoulin^  p.   2*  if. 
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{  IV.     Of  the  Divifion  of  a  Debt  as  nvell  on  the  Part  of  the  Creditor^ 

as  on  that  of  the  Debtor. 

r  ,       When  the  debt  is  divided  as  well  on  the  part  of  the 

creditor  as  on  that  of  the  debtor ;  as,  if  the  creditor  has 
left  four  heirs,  and  the  debtor  has  alfo  left  four ;  each  of  the  heirs 
of  the  debtor,  who,  by  the  divifion  is  only  bound  for  a  fourth  of  the 
debtj  may  pay  divifiblyi  and  f orthe  fourth  only  of  which  he  is  debtor, 

the 
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the  fourth  which  is  due  to  each  of  the  heirs  of  the  creditor^  that  is 
to  fay,  that  he  may  pay  to  each  of  them  the  fourth  of  the  iburtbj  or 
m  fixteenth  of  the  whole. 


€  V.  Whether  th^  Re*union  of  the  Portions y  either  of  the  Heirs  of  the 
Creditor  or  of  the  Debtor  ^  in  afingle  Per/on^  puts  an  end  to  the  Power 
of  paying  the  Debt  b^  Parts. 

|.  g  .  The  decifion  of  this  queftion  depends  upon  the 
principle,  that  the  divifion  of  the  debt,  which  takes 
place  fay  the  death  of -the  creditor,  or  of  the  debtor  leaving  feveral 
heirs,  does  not  convert  one  debt  into  feveral,  but  only  afiigns  to  each 
of  the  heirs,  whether  of  the  creditor  or  of  the- debtor,  certain  por- 
tions of  that  debt  which  had  no  portionl^  before,  although  it  was 
lufceptible  of  them;  in  this  alone  the  divifion  confifts}  there 
Is  ftill  only  one  debt,  unum  debitnm  \  as  the  law  9.  ff.  de  PaSfis, 
(a)  kys  down  in  formal  terms*  In  fa£t:,  the  different  heirs  of  the 
creditor  are  only  creditors  of  that  which  has  been  contracted  in 
favour  of  the  deceafed :  the  different  heirs  of  the  debtor  are  only 
debtors  for  that  which  has  been  contra£ied  by  the  deceafed. 
Therefore  Acre  is  only  one  debt  v  but,  (and  herein  confifts  the 
divifion),  this  debt,  which  was  undivided,  and  did  not  contain  any 
portions,  as  long  as  there  was  only  one  debtor,  and  only  one  cre- 
ditor, comes  eventually  to  have  portions,  and  to  be  due  by  portions, 
either  to  each  of  the  heirs  of  the  creditor^  or  by  eaeh  of  the  heirs  of 
the  debtor. 

From  this  principle  arifes  the  decifion  of  the  queftion ;  the  por- 
tions of  the  debt  in  which  the  divifion  confifts,  being  produced 
by  the  multiplicity  of  perfons  to  whom  the  debt  is  due,  when  the 
creditor  has  left  feveral  heirs,  or  by  the  multiplicity  of  perfons  by 
whom  the  debt  is  due  ;  when  the  debtor  has  left  feveral,  it  follows 
that  when  this  multiplicity  of  perfons  ceafes,  there  ceafes  to  be  any 
parts  in  the  debt;  ceffante  caufa^  ceffat  effeBus :  and  confequendy 
the  divifion  of  the  debt  ceafes,  and  the  power  of  paying  it  in  parts 
ceafes  alfo. 

If  then  a  debtor  or  a  creditor  has  left  (everal  heirs,  tnd  the  fus« 
mor  of  the  heirs  Ihould  be  the  only  heir  of  all  the  others,  the 

{m)  Si  ploret  iiiit«  qai  eandem  adionem  habent,  aftivi  loco  habcntor.  Ut  pnta,  pines 
Ittnt  rd  ftipulindi,  vel  ploiti  argchtsrii,  qoonim  nomioa  iimul  faOa  fuoty  «nJtts  loc« 
Mmenbttntury  quia  ttnum  debitam  eft.  Et  cum  tutoret  pnpilli  creditorii  ploret  cod* 
venilloDt,  Ukiai  loco  AuaoerentWi  quia  nniiit  puptlli  aotnine  convenertiit.  Noeaoo  cl 
iioot  tutor  plntium  puptlloroin  Domioe  oaviii  debitam  pnetfodentiom,  fi  confcsoiC^ 
ylacuit  oniuf  Ircoefle)  nam  difficile  eft,  ut  onui  homo  duorum  Vkem  faHineatt  dMl 
iec  liy  qui  piuret  a£Bonei  habet  wivxUM  sua,  qui  [uaaDJ  sdioocn  habet,  plttriom  per« 
ftMhun  loco  accipitor. 

powet 
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power  of  difcharging  the  debt  by  parts,  Mail  ceafe  ;  becaofe  as  there 
is  no  longer  any  more  than  a  (ingle  creditor,  or  a  fingle  debtor  of 
the  debt,  there  arc  no  longer  any  portions  in  the  debt. 

It  is  to  no  purpofe  to  fay,  that  the  debtor  having  once  acquired 
the  right  of  paying  by  portions,  when  the  creditor  has  left  feveral 
heirs,  he  cannot  afterwards  lofe  it;  that  the  obligation  which 
each  of  the  heirs  of  the  creditor  was  under,  to  receive  his  part 
feparately,  ought  to  pafs  to  the  furvivor  who  has  fucceeded  to  all 
the  obligations  of  thofe  previoufiy  deceafed  ;  for  this  would  be  true, 
if  this  power  of  paying  by  portions  was  intrlnfic  in  the  obligation^ 
and  was  not,  on  the  contrary,  merely  dependent  on  the  extrinfic 
circumftance  of  the  multiplicity  of  the  perfons,  to  whom,  or  by 
whom  the  debt  is  due,  which  circumftance  ceafing,  its  efie&  (hould 
ceafe  likewife.     See  Dumoulinjp,  2.  n,  i8.  etfeq. 

This  decifion  does  not  take  place  when  the  laft  furrivor  of  fe- 
veral heirs  of  the  debtor  has  taken  the  fucceffions  of  thofe 
prerlouily  deceafed,  with  the  benefit  of  an  inventory :  for  this 
benefit  by  preventing  a  confufion  of  the  property  of  thefucceflion 
with  that  of  the  heir,  prevents  likewife  the  re-union  of  the  por- 
tions of  the  debt ;  the  furvivor  owes  feparately  and  difierently,  the 
portion  of  the  debt  for  which  he  is  bound  on  bis  own  account^ 
and  that  for  which  he  is  liable  as  heir  of  thofe  previoufly  de- 
ceafed, fince  he  is  liable  for  the  one  out  of  his  own  property^ 
and  for  the  others  only  out  of  the  goods  arifing  from  the 
fucceflion  \  now,  being  bound  feparately  and  difierently  for  thefe 
different  portions  of  the  debt,  it  is  a  natural  confequencie,  that  be 
has  a  right  to  difcharge  theih  feparately  ^  this  is  the  opinion  of 
DumouUrtyp.  2.  n.  22, 

P  -        The  re-union  of  the  portions  of  the  heirs  of  the  cre- 

ditor, in  a  fingle  perfon,  doftroys  the  power  of  paying 
by  portions,  in  whatever  mannet  the  re-union  be  made,  not  only 
when  one  of  the  heirs  is  become  heir  of  all  the  others,  but  alfo 
when  he  has  by  ceflion  acquired  the  rights  of  all  the  others. 

Suppofing  there  to  be  no  cefiion,  could  one  of  the  heirs  who  had 
only  a  procuration  from  all  the  others  to  demand  the  debt,  or  even 
a  third  perfon  who  had  a  procuration  from  them  all,  refufe  to 
accept  the  payment  of  a  portion  ?  It  feems  that  he  could  not :  for 
there  is  no  re-union  in  this  cafe ;  there  are  in  faft  feveral  perfons 
to  whom  the  debt  is  due  for  their  refpe£live  portions,  and  con- 
fequently  it  feems  that  it  may  be  paid  by  portions  ;  notwitfaftand- 
ing  this  reafon,  Dumoulin^  p.  2.  n.  25.  decides,  that  this  procurator 
of  all  the  heirs  may  refufe  to  receive  the  payment  of  the  debt  by 
portions :  the  rtafon  is,  that  as,  when  the  debt  is  divided  amongft 
the  heirs  of  the  debtor,  fuch  divifion  is  made  for  the  intereft  of 
theie  heirs,  fo  that  they  may  each  be  liable  to  the  debt,  only  in 
Vol.  I.  O  refpeft 
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refpe£%  of  their  hereditary  portion,  and  may  be  liberated  {rem  it 
by  paying  this  portion  j  fo  when  the  debt  is  divided  amongll  the 
heirs  of  the  creditor,  the  divifion  is  dnly  made  in  this  cafe  in  favour 
of,  and  for  the  intereft  of  the  heirs  of  the  creditor,  fo  that  each  of 
them  may  demand  and  receive  his  portion  without  .waiting  for  his 
co-heirs  :  thefe  co-heirs  of  the  creditor  then  may  waive  ufing  the 
right  arifing  from  this  divifion  of  tlie  debt,  which  is  only  made  in 
their  favour  according  to  the  maxim  of  law,  that  unicuique  liberum 
ift  juri  in  favorcm  fuum  introduSlo  renuncian  ;  and  ponfequently  the 
perfon  who  has  the  procuration  of  all  the  heirsV  msiy  rcfufe  to 
.TDceive  the  debt  by  portions. 

P  .        All  that  we  have  hitherto  faid  holds  good  where  the 

portions  of  feveral  heirs  of  a  fingle  creditor  or  of  a  (ingle 
debtor*  are  united  in  the  fame  perfon ;  it  muft  be  decided  other- 
wife  when  a  debt  has  at  firft  been  contra6lcd  in  favour  of  two  cre- 
ditors, or  by  two  debtors  Without  fblidity»  and  for  their  refpedive 
portions  \  in  this  cafe  there  are  two  debts  truly  diftinA  and  feparate^ 
and  they  do  not  ceafe  to  be  fo,  althoi^h  one  of  the  creditors  or 
one  of  the  debtors  has  fucceeded  to  the  other  \  therefore  the  payment 
may  (lill  be  made  feparately.     Dumoulin,  Hid*  u.  29. 

j  VI.  Dtffcrenci  between  the  Debt  rf  feveral  Specific  Tiings,  and 
that  of  fevered  indeterminate  Things^  with  refpeSl  to  the  Manner  in 
which  they  are  divided. 

f  2  1  When  the  debt  is  of  fever^I  ^ci£c  and  determinate 
^  things,  as  of  fuch  an  acre  of  ground,  and  of  fuch  another 
acre,  and  comes  to  be  divided,  as  by  the  death  of  a  creditor 
who  has  left  two  heirs,  the  divifion  is  made  in  partes^  rerumjingida* 
rum  :  th»  debtor  does  not  owe  one  of  the  two  acres  of  ground  to 
one  of  the  heirs,  and  the  other  acre  to  the  other  \  b»t  owes 
to  each  of  the  heirs  the  half  botli  of  the  one  acre  and  of  the  other, 
faring  to  thefe  heirs  the  right  of  partition  among  themfelves. 

It  is  othcrwlfe  when  the  debt  is  of  two  indeterminate  things  ^ 
as  if,  in  the  initance  fuppoled,  a  debtor  owed  no  acre  in  particular, 
but  two  acres  indeterminately^  in  this  cafe  he  would  owe  to 
each  of  the  heirs  of  the  creditor  one  acre,  and  not  tlie  moiety  of 
tA^'o  acres  :  the  divifion  is  not  made  in  partes^  rerum  Jingularum^ 
but  numerically,  ftuniero  dividitur  obligation  This  is  the  decifion  of 
the  laws  54.  {a)ff'  de  verb.  Ob/ig.  /.  ap.  {b)j^.  de  Solute 

(a)  In  ftipaliiiooibus  aiUs  fpccits,  alias  genera  dcducnntar.  Cum  fpecies  ftipalaavr^ 
neceUe  eft  inter  dominoi  et  inter  heredeno  ica  dividi  ilipulationejn  nt  panel  corpomni 
cuique  debebuntur.  Qootiens  autem  genera  ilipuTamiiri  numero  fie  Inter  toa  divifio :  TelQCJ 
cuoa  Stichum  etPanaphilum  quii  ftjpnlatnti  duos  heredei  cqoli  pardbut  <ffeliqait:  occefle 
eft  utrique  partem  dimidiam  Stichi  ic  Paoophili  debeii.  Si  idem  dttos  lu>mincs  AipolaCna 
ralHct :  fingnli  homines  hercdibusejus  deberentur. 

(^)  CHm  Stichtti  et  Pamphilai  commuai  fer?9promiffi  fuDt,  hob  alter!  Sticbui,  alteri 

Panphjlu 
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ARTICLE    ni. 

Of  the  Nature  and  EffeBs  oflnSvifiHe  Ohligationik 

)  L    General  Principles  Concerning  the  Nature  oflndivifible  Oi//- 

gations* 

|.  ^  Ah  itidmGble  obligation^  being  the  obligation  of  a 
^  tiling,  or  aft,  which  is  riot  fufccptiblc  of  parts,  cither 

real  o€  intelledtual,  it  is  a  neceflary  confequence,  that  when  two 
or  more  perfons  hare  contradled  a  debt  of  this  kind,  although  they 
have  not  contraded  it  in  folido,  et  ianquam  correi  debendi^  neverthe*- 
Ie(s,  each  of  the  perfons  obliged  is  debtor  for  the  whole  of  the 
thing,  or  a£l,  that  forms  the  obje&  of  the  obligation  ;  for  he  can- 
not be  debtor  for  a  part  of  itonlj,  fince  it  is  fuppofed  that  the  thing 
b  not  fufceptible  of  parts. 

For  the  £ime  reafon,  when  the  perfon  who  has  contracted  a  debt 
of  this  kind  has  left  feveral  heirs,  each  of  the  heirs  is  debtor  for 
the  whole  of  the  thing,  as  there  can  be  no  debtor  by  parts  of  a 
thing,  which  is  not  fufceptible  of  them,  ea  qua  in  partes  dividi  non 
foffunti  folida  ajingulisheredihus  debenture  t.  1^2.  ff»  de  Reg.  Jur* 

So,  when  the  creditor  of  fuch  a  debt  has  left  feveral  heirs,  the 
thing  is  due  by  the  whole  to  each  of  the  heirs,  as  it  could  not  be 
due  in  parts,  not  being  fufceptible  of  them. 

P  ^        So,  far  indivifibility  of  obligation  agrees  with  folidity  ; 

but  it  differs  from  it  principaUy  in  this,  that  in  regard  to 
indirifibility  of  obligation,  each  of  the  debtors  is  fo  for  the  whole, 
on  account  of  the  quality  of  the  thing  due,  which  is  not  fufcep- 
tible of  parts  \  this  indivifibility  is  a  real  quality  of  the  obligation^ 
which  pafles  with  this  quality  to  the  heirs^  and  makea  each  of  the 
heirs  of  the  debtor,  debtor  for  the  whole :  the  chara£^er  of  foli- 
dity, on  the  contrary,  arifes  from  the  z€t  of  the  perfons  who  are 
each  obliged  for  the  whole,  it  is  a  perfonal  quality,  which  does  not 
prerent  their  obligation  in  folido,  from  being  divided  amongft  the 
hehrs  of  each  of  the  debtors  in  folido,  who  have  contracted  it,  and 
amongft  the  heirs  of  the  creditor,  in  whofe  favour  it  has  been  con- 
traded  :  this  is  what  Dumoulin  lays  down,  with  his  ufual  energy : 
in  correis  credendi  vel  debendi  qualitas  di/tributivafeu  multiplicativafo' 


Piui^iii  IbWi  poidi,  tti  dimi<ii«  fiogoloram  ptrtei  debentur.  Idcmque  eft  B, 
^m  lot  doot  Stichoi  avt  dnoa  Punphikw  diri  pramifit :  aut  communi  duoram  ferro  bo- 
miaa  decern  dire  promiiic.  Nam  imbigua  ?ox  eft  decern  hominest  quemtdmodnm 
decern  daatUy  atque  utriufque  tei  dimidium  duobut  aiodis  intelK^  poteft  ^  fed  in  num- 
■n  etoleo,  ac  fnuncnto  ct  fimiiibnij  qoaefcoaimuni  ijpecie  contineotur,  appaieC  boc  a^um, 
K  flonwro  diTtdatar  obligatjo :  quatenoi  et  cominodiai  pronuflbri  ftipulatoribufque  eft. 

O  2  lidi 
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Hdiy  perfonalis  efl^  et  Hon  iranfit  in  heredes  nee  ad  beredes^  inter  quo/ 
a^ive  vel  pajfive  dividitur :  fed  qualitas  folidi  in  individuis  realis  efi 
quia  nonperfmis  ut  ilia  correorumyjed  obligatieni  ipfi  et  rei  debits  ad- 
iaretf  et  trcmjit  ad  heredes  et  Jinguhrum  heredum  heredes  Jingulos  in 
folidum.  p»  2.n.222. 

^p  ^       Hence  arifes  another  difference  between  indmGbility 

and  folidity ;  the  latter  not  proceeding  from  the  quality 
of  the  thing  due,  but  from  the  perfonal  aA  of  the  co-debtors,  who 
have  each  contraded  the  entire  obligation,  they  are  debtors  not  only 
of  the  whole  thing,  but  are  fo  likewife  totaltter;  though  the  pri« 
mary  obligation,  which  they  have  contra£]:ed  in  folido,  be  convert- 
ed  by  its  non-execution  into  a  fecondary  obligation,  diey  are 
bound  Infolido  for  this  fecondary  obligation,  as  they  were  for  the 
primary.  For  inftancCf  if  two  perfons  are  obliged  in  folido,  to 
build  me  a  houfe  in  a  certain  time ;  in  cafe  of  the  non-perfor- 
mance of  this  primary  obligation^  they  will  each  be  liable  in  folido 
to  the  obligation  of  damages^  into  which  the  primary  obligation  is 
converted. 

On  the  contrary,  when  the  obligation  is  not  in  folido,  but  indi- 
.  viCble,  as  when  fcveral  perfons  are  obliged  without  folidity  to 
fomething  indivifible  ;  in  this  cafe,  the  indivifibility  only  proceed* 
ing  from  the  quality  of  the  thing  due,  which  is  not  fufceptible  of 
parts,  the  debtors  are  indeed  each  of  them  debtors  c^  the  whole,  as 
they  cannot  be  debtors  in  part  of  a  thing,  which  is  not  fufceptible 
of  p^rtSfJlnguli/olidum  detent  y  but  not  being  obliged  in  folido,  non 
detent  tataliter  ;  aliud  eji^  fays  Dumoulin,/.  3.  n.  112.  quern  teneri 
dd  tetum^  aliud  totaliter ;  being  debtors  for  the  whole   only  on 
account  of  the  quality  of  the  thing  due,  vriiich  is  not  fufceptible 
ti  parts,  if  the  primary  obligation  be  converted  into  the  fecondary 
obligation  of  a  diviCble  thing,  thefe  debtors  would  only  be  bound 
each  for  his  part.    For  inftance,  if  two  men  have  obliged  them- 
felves  without  folidity,  to    build  me   a  houfe^  although   they 
be    bound  each   for  the    whole,    as  to  the  primary   obligation, 
becaufe  it  has  for  its  objeft  an  aA  which  is  not  fufceptible  of  parts  ; 
neverthelefs,  in  cafe  of  the  non-execution  of  this  obligation,  they 
will  only  be  liable  each  for  his  own  portion  in  the  fecondary  ob- 
ligation of  damages,  into  which  the  primary  one  is  converted,  be- 
caufe thefe  damages  confift  in  a  fmm  of  money  which  is  divifible : 
it  follows,  that  hnge  aliud  ejl  plures  teneri  adidem  infoHdum^  et  aliud 
Migationem  ejfe  individuam  \  this  is  alfo  one  of  the  clefs  of  Dumou^ 

iin*  ibid. 

The  fame  obfervalion  applies  with  refpe£):  to  ievenil  creditors, 
or  the  feveral  heirs  of  one  creditor,  of  an  indivifible  thing ;  they  arc 
creditors  of  the  wholc^Jlngulis/olidum  debetur^  but  they  are  not  io 

tataliter^ 
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tdaliter^  as  the  creditors  in  folido  sure,  who  are  called  <<  corret  credendi^ 
it  oTtud  e/l  plurihus  deberi  idem  inJUidum,  aUud  Migatmiem  effe  indU 
^niiutm^  all  this  will  be  more  clearly  explained  in  decurfuy  in  the 
following  paragraphs. 

r  72C  1  ^rom  this  principle,  that  aUud  e/l  dehert  Mum,  aliud 
eft  dibere  Maliter,  it  follows,  that  an  indivifible  obligation 
may  notwithftanding  be  fufceptible  of  retrenchment*  For  inftance, 
if  my  relation,  by  his  will,  has  charged  me  with  a  legacy  of  a  right 
of  fcnritudc  orer  my  eftate  in  farour  of  Peter,  and  there  only  re* 
mains  in  the  fucceflion,  after  all  the  debts  are  difcharged,  the  fum 
of  two  hundred,  and  this  right  of  fervitude  be  worth  three 
hundred  pounds,  though*  the  legacy  and  the  obligation  which  re- 
fultsfrotn  it  be  indivifible,  the  right  of  fcrritude,  which  is  the  objeA 
of  it,  betngf  indivifible,  nevertliekfs,  as  I  am  not  fubje^l  to  this 
obligation,  teialiter,  but  only  to  the  amount  of  the  two  hundred 
pounds,  which  I  received  as  the  nett  produce  of  the  fucceffion» 
this  legacy  and  obligation,  although  indivifible,  would  be  fubjed  to 
retrenchment,  not  indeed  with  refpedl  of  the  thing  itfelf,  which  is 
bequeathed,  and  which  is  not  fufceptible  of  parts,  but  with  rdfped 
to  its  value ;  therefore  I  ihould  owe  to  the  legatee  an  entire  right 
of  fervitudC)  but  fo  that  he  could  not  demand  it  without  account- 
ing to  me  for  the  fum  that  it  is  wordi  more  than  the  two  hun- 
dred pounds,  to  whiclji  amount  alone,  I  am  dbargeable  with  the 
legacy.     Arg.  7.  76.  {a)ff.  de  Leg.  2. 


$  IL     Of  the  Effea  rftbe  Indivifibility  rf  Obligaiiom,  in  dando  aut  io 
faciendo,  with  re/peil  to  the  Heirs  of  the  Creditor. 

r  n6  1        When  the  obligation  is  indivifible,  each  heir  of  the 
creditor  being   creditor  of  the  whole  thing,  it  foUowfi^^ 
that  eaoh  of  the  heirs  may  demand  the  whole  thing  from  the 
debtor. 

For  inilance,  if  any  one  has  engaged  in  my  favour  to  grant,  or 
procure  me  for  the  ufe  of  my  eftate,  a  right  of  paflage  over  his 
or  over  any  other  neighbouring  eftate,  this  right  being  indivifible, 

(tf)  Cam  fiiivt  diYiSt  tribantUbaiadjooein  uio6kiofi  teftuncoti  anlrii  pcrtiiliiret»  bI^m 
itayvic  ieotcatbe  judicum  extidfleoc,  beredeiiiy  qoi  filtom  viccrat^  pro  pArtibut,  qii« 
aliii  coheredibttf  abftulic  filiut,  oon  hftbitunim  praeccpciooct  fibi  datai,  noo  m^gii  qtum 
ccterot  kg«Urios  aaiones,  cooftitit  Sed  liberuta  ex  tdbncnto  coopeteiv  placuit,  cum 
pre  partt  filiat  de  teftamenCo  matrii  licigaflet :  quod  non  eric  trahendum  ad  fervicotet, 
fu  pro  parte  minui  noo  pofliint.  Pltae  pctecnr  integn  lenritaa  ab  eo»  qui  filiom  vicic  t 
pntit  aotem  aftiiiutio  rcfticuitur }  aot  fi  paratui  erit  filioi  predo  rcrritutem  prKbetc, 
doll  fommovebitor  ezceptiiue  legatafias,  £  non  offciat  partlt  iiftiflMdoDeai,  exemplo 
feificetUsitFifcidic. 

O  3  each 
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each  of  my  heirs  may  inftitute  a  demand  for  the  whole  againftthe 
debtor.  /.  2.  $  2,ff.  de  verb*  Ohiig.  (a) 

Soj  if  any  pne  epgages  to  make  nie  a  pidlure,  or  to  build  me  a 
houfe,  each  of  my  heirs  may  demand  of  him  to  make  the  whole 
pi&urci  and  tp  buil^  the  whole  houfe. 

But  as  each  of  my  heirs,  although  creditor  of  the  whole 
thing,  is  not  creditor  to(aIiterf  if  upon  the  depiand  of  the  whole 
by  one  of  my  heirs  the  debtor,  for  want  of  executing  his 
obligation,  is  cqndemned  in  damages,  the  condenmation  in 
favour  of  this  heir  will  only  extend  to  that  proportion  of  the 
damages  fqr  which  he  is  hei^ ;  for  although  creditor  of  the 
whole,  he  is  nev'erthelefs  only  creditor  as  9iy  heir  for  part  \ 
if  h^  has  a  right  to  demand  the  whole  thing,  it  is  becaufe  the 
thing  cannot  be  deman^led  in  parts,  not .  being  fufceptible  of 
them  I  but  the  obligation  of  this  indivifible  thing,  being  con- 
verted by  the  noq-e^cecution  of  it,  into  an  obligation  of  damages, 
which  i$  divifible,  my  heir  in  part  can  claim  no  greater  ihare  of 
the  damages,  than  the  part  for  which  he  is  heir.  /•  25.  $  9.  ^ 
J^am,  £rcifc. 

In  this  refped,  the  heirs  of  the  creditor  of  an  indiyifihle  debt 
differ  frpm  the  creditors  in  folido,  who  are  called  correi  creden£;, 
each  of  the  latter  being  creditors  not  only  of  the  whole  thing  due, 
but  alfo  totaiiter  s  if  upon  the  demand  of  the  creditor,  the  debtor 
does  not  fulfil  his  obligation,  he  muft  be  cpndemncd  to  the  cre-r 
ditor  for  the  whole  damages. 

P  .       From  this  principle,  that  the  heir  in  part  of  an  indi- 

vifible debt,  though  creditor  of  the  whple  thingj^  is  ^ot 
fo  Utaliter ;  it  follows  alfo,  that  he  cannot  make  an  entire  releafe 
of  the  debt,  which  a  creditor  in  folido  might.  /.  13.  $  12.  ^.  de 
Accept,  (b). 

Therefore,  if  the  creditor  of  an  indivifible  debt  has  left  two  heirs, 
and  one  of  them  has  made  a  releafe  to  the  debtpr  fo  far  as  con- 
cerns himfelf,  the  debtor  will  not  be  liberated  as  againft  the  others. 
Ncvcrthelcfs,  this  releafe  will  have  an  cffeft.  The  other  heir  may 
indeed  demand  frpm  the  debtor  the  entire  thing,  but  he  can  only 
do  it  by  oiFering  a  moiety  of  the  value  of  the  thing  :  for  the  thing 
due,  though  indivifible  in  itfelf,  has,  neverthelefs,  a  value  which  is 
divifible,  and  to  which  recourfe  may  in  this  cafe  be  had  \  this  is 
a  modification  which'  in  fuch  a  cafe  is  made  of  the  indivifibility 
cf  the  debt. 

(a)  Si  dWifionem  ret  promiFa  non  recipiti  Yeluti  via:  hertdea  pnmiiirorii  fioguli  In 
foUdua  Ceneotur,  ex  quo  quidem  accidcre  Pompooiuf  aic  utet  ftipulatoria  Yi«^  tcI  iuoeria 
beredea  fingoli  in  (olidam  babeant  aAiooem. 

{k)  £z  pluribua  reii  ftipulaodi  fi  uout  accepmm  fKorjt,  Ubentio coatiiigit  la'lbljdam. 

It 


^ 
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It  would  not  be  fufficient  for  the  dfebtor  to  offer  to  him  who  has 
not  rcleafcd  his  right,  the  half  of  the  price  of  the  thing  due ;  for 
the  heir  is  creditor  of  the  thing  itfelf,  and  one  co-heir  cannot,  by 
relcafing  his  own  right,  prejudice  that  of  the  other  (  this  is  what 
Dumoulsn  lays  down  Tr,  de  divid.  H  Individ*  p,  3.  «.  1 89.,  Stipu" 
tatvr  fervitutis  reJtquit  duos  heredes^  quorum  unus  accepto  fecit  promif" 
fori.  Debet  aiteri  btredum  totam  ferviiutem  fed  non  t&taliier^  ut  pote 
Jedueenda  afHmatione  dimidia  partis ^  fed  cujus  efl  eteBio?  breviter  dico 
creditoris^  videlicet  alterius  heredisf  quia  coheres  etiam  vendendo  et  pre^ 
ttum  recipiendo  nocere  turn  potuity  tnft  in  refuftme  pretii^  ft  hie  heres 
noluit  jusfuum  vendere :  igitur  gratis  remittendo  non  potefl  in  plus 
mcere. 

r    28  1      "^^  ^^"^^  ^^^^  fliould  apply  when  the  debtor,  as  to  one 
moiety,  becomes  heir  of  the  creditor  :  tbe  other  may  de- 
mand from  him  the  entire  thing,  offering  to  account  for  the  moiety 
of  the  Talne. 

P         -       Eycry  thing  which  we  have  faid  of  feveral  heirs  of  the 
^  creditor  of  an  indivifiblc  debt,  may  be  applied  with  regard 

to  feveral  creditors  not  in  folido,  in  whofe  favour  a  like  debt  has 
been  contra^ed^ 


V  III.     Of  the  EffeB  of  Indiviftble  Obligationsy  in  dando  aut  in  fa- 
cicndo,tc;iM  refpeB  to  the  Heirs  of  the  Debtor. 

r T       "When  the  debt  is  indivifiblc,  each  of  the  heirs  of  the 

debtor,  being  debtor  for  the  whole  thing,  it  follows,  that 
the  creditor  may  inftitute  a  demand  againft  each  of  the  heirs  for 
the  whole ;  but  as  he  is  not  debtor  for  it  totaliter^  but  only  as  heir 
of  the  debtor  in  part,  and  jointly  with  his  co-heirs,  It  alfo  follows, 
that  being  affigned  he  may  demand*  a  (lay  of  proceedings  in  order 
to  have  his  co-heirs  included  in  tlie  caufe,  and  ought  not  to  be 
condemned  alone  except  in  default  of  requiring  to  have  them  in- 
cluded. 

Dumoulin  founds  this  decifion  on  the  law  2*  §  23.^.  de  Leg.  3. 
**  Si  in  opere  civitatis  facfendo  re/iBum  ft,  unumquemque  heredem  in 
Jolidum  teneri  D.  Marcus  et  Verus  ProcuU  refcripferunt  tempus  tamen 
coheredi  ProculseJlquam  Procula  vocari  deftdtravit  utfecum  curaret  opus 
fieri  prefliterunt^  intra  quod  mittat  ad  opus  faciendum^  po/lquam  folam 
Proculam  voluerunt  facere^  imputaturam  fumptum  coheredi!*  Du" 
fnoulin^p.  3.  n.  90.  (5*  104.  p.  )•  n.  469.  etfeq. 

In  this  refpe£l  thefe  co-heirs  differ  from  perfons  obliged  together' 
In  folidO|  ^ho  are  called  correi  debendi,  each  of  whom  owes,  t^am 
rem  et  totaliter  ;  and  are  conlequently  not  allowed  to  demand  a  ftay 
Qf  proceeding  in  order  to  have  their  co-debtors  included  In  the 

O4  caufe 
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caufe  (except  as  a  matter  of  favour,  which  however  is  always 
allowed)  but  are  obliged  to  pay  as  foon  as  they  are  judicially  re- 
quired, and  can  only  demand  from  the  creditor  a  ceflion  of  his 
a£Uons  againft  the  others  after  difcharging  the  debt*  DumouHn 
eftabliflies  this  diflPcrence, /.  3.  n.  107.  ^ 

P  ^        Further,  when  the  heir,  who  is  afligned  by  the  creditor 

of  an  indivifible  debt,  is  only  heir  for  a  fmall  part,  and 
there  is  an  heir  for  a  greater  part,  as,  if  in  the  cuftomary  Provinces 
olAnjouy  Tourainf,  and  fome  others,  the  creditor  affigns  a  younger 
brother  who  is  only  heir  for  a  fmall  part,  the  elder  brother  of  a 
noble  family  being  the  principal  heir  in  this  cafe,  the  heir  afligned 
may  not  only  demand  a  ftay  of  proceeding,  in  order  to  ailign  his 
co-heirs,  but  he  may  alfo  demand  that  the  creditor  himfelf  ftiall 
proceed  againft  this  principal  heir,  the  younger  offering  to  con- 
tribute to  the  demand.  DumouHn^  ibid,  n,  105. 
P  -        For  the  reft,  as  to  the  tScQ.  of  an  indivifible  obliga- 

tion, in  dando  vel  infaciendo^  with  refpe£k  of  heirs  of  the 
debtor,  we  muft  diftinguifh  with  Dumoulin  three  cafes :  either  the 
debt  is  of  fuch  a  nature,  that  it  can  only  be  acquitted  by  the  par- 
ticular heir  of  the  debtor  who  is  afligned,  or  may  be  acquitted  fe- 
parately  either  by  him  who  is  affigned,  or  by  each  of  his  co-heirs, 
or  it  is  fuch  that  it  cannot  be  difcharged  but  by  the  whole  con- 
jointly. 

We  may  adduce,  as  an  example  of  the  firft  cafe,  the  debt  of  a 
right  of  profpeA)  or  of  paflage  which  the  deceafed  has  promifed 
to  impofe  upon  one  of  his  eftates  that  has  fallen  by  the  divifion 
to  one  of  bis  heirs  \  it  is  only  this  heir,  to  whom  the  eftate  has 
fallen  by  the  divifion,  who  can  difcharge  this  debt,  becaufe  a  fer- 
vitude  can  only  be  impofed  by  the  proprietor  of  the  eftate ;  in  this 
cafe  he  alone  will  be  condemned  to  afford  the  right  of  fervitude,  and 
he  may  be  compelled  fo  to  do  by  a  fentence,  ordaining,  that  in  hi$ 
default  to  do  fq,  the  fentence  itfelf  fliall  avail  as  a  fufiicicnt  title, 
Dumoulin^  p.  2'  V*  ^^^i  faving  his  recourfe  for  indemnity  againft 
his  co-heirs,  if  he  has  not  been  charged  by  the  partition  with  the 
acquittance  of  this  debt. 

P  -.       Vfc  may  adduce,  as  the  firft  example  of  the  fecond  cafe, 

the  debt  of  a  like  fervitude,  which  the  deceafed  had  en- 
gaged to  procure  in  die  eftate  of  a  tliird  perfon  ;  the  thing  which 
is  the  objef):  of  this  obligation  is  indivifible,  and  by  its  nature  may 
be  acquitted  feparately  by  each  of  the  heirs  of  the  debtor ;  for  it  is 
poflibk  for  each  of  them  to  agree  with  the  proprietors  of  the  eftate, 
ip  which  the  deceafed  has  promifed  his  creditor  to  procure  him  a 
right  ot  fervitude ;  the  creditor  may  then  demand  this  right  of  fer- 
vitude in  the  whole,  from  each  of  the  heirs  of  the  debtor,  fince  this 

right 
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right  being  indivifible  each  of  dicm  is  liable  for  the  whole  ;  but  at 
this  heir,  though  debtor  for  the  right  of  ferritude  for  the  whole,  is 
howefcr  not  liable  Malitery  and  is  liable  for  it  conjoindy  with  his  co« 
hein,  he  may  demand  a  ftay  of  proceeding,  to  hare  them  included  in 
the  caufe,  fo  diat  he  and  the  other  heirs  jointly  may  procure  to  the 
creditor  the  right  of  ferritude,  or  in  default  of  fo  dofaig,  they  may 
all  be  condemned  in  damages  \  and  being  fo  condemned,  they  wiU. 
only  be  liable  for  their  parts,  becaufe  this  obligation  of  damages  is 
difiGble. 

Bat  if  he  negle£ls  to  require  that  his  co-heirs  be  indud* 
edj  he  will  be  condemned  alone  to  procure  the  right  of  ferv^ 
tude;  and  in  default  of  this  he  will  be  fingly  condemned  ia 
damages,  faying  his  recourfe  againft  his  co-heirs.  DumouHn^ 
p.  2.  n.  175,  for,  having  neglected  to  require  that  they  fliould 
be  included,  he  ought  fingly  to  be  fubje£b  to  the  condemnation  % 
he  is  liable  in  this  cafe,  quafi  ex  faHo  propr'to  et  mn  tantum  qftqf 
teres, 

Obferve,  that  this  condemnation  of  damages  fhould  take  placcj 
even  when  the  heirs  of  him  who  promifed  this  fenritude,  are  ready 
to  purchafe  it  from  the  proprietor  of  the  eftate,  upon  which  the 
deceafed  promifed  to  impofe  it,  and  the  proprietor  refufed  to  grant 
it  at  any  price  whatever;  for,  as  we  have  feen  elfewhere,  it  is  fuf* 
ficient  to  render  the  obligation  valid,  and  to  give  a  right  to  dam- 
agesjupon  the  non-performance  of  it,  if  the  thing  be  in  itfdf  pofliblet 
although  it  be  not  in  the  power  of  the  deceafed  who  has  pro- 
mifed it,  or  of  his  heirs }  the  perfon  who  has  contraded  the  obli* 
gation  mud  blame  himfelf  for  having  raibly  engaged  for  the  z£k  of 
a  third  perfon* 

A  fecond  example,  is  the  obligation  which  I  may  have  contrafled 
with  any  one,  to  build  a  certain  edifice  upon  his  land  $  this  obli- 
gation is  indivifible }  the  creditors  may  conclude  againft  each  of 
my  heirs,  requiring  him  to  be  condemned  to  build  the  entire  edi- 
fice ;  but  as  each  of  my  heirs,  although  debtor  for  the  entire  con- 
ftrudion  of  the  edifice,  is  neverthelefs  not  debtor  in  folido,  he  has 
a  right  to  require  that  his  co-heirs  be  included  ki  the  caufe,  tliat  in 
default  of  their  fulfilling  this  obligatioOf  they  may  be  condemned 
in  damages,  each  only  for  his  own  hereditary  part. 

For  the  reft,  thofe  who  were  ready  to  concur  in  it^  will  not  be 
lefs  included  in  the  judgment^  than  thofe  who  refufed  to  do  it,  fav- 
ing  their  recourfe  among  themfelves,  becaufe  each  of  them  is 
obliged  to  build  the  entire  edifice^  and  it  is  a  thing  which  each  of 
them  may  do  feparately. 

If  one  of  my  co-heirs,  afligned  for  the  conftruAion  of  the  entire 
edifice,  doei  not  require  his  co-heirs  to  be  included  in  the  caufe, 

he 
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he  may  be  condemned  alone  In  damages  for  the  whole,  in  cafe  of 
the  non-execution  of  the  obligation ;  as  it  is  his  own  fault  not 
to  hare  afligned  his  co-heirs. 

|.  -        It  remains  to  fpeak  of  the  third  cafe,  in  which  the 

indivifible  debt  can  only  be  acquitted,  jointly  by  all 
the  perfons  obliged  ;  we  may  adduce,  as  an  inftance,  the  cafe,  m 
which  a  perfon  by  a  tranfa£tion  o*blige8  himfelf  in  your  favour  to 
aiBgn  you  a  right  of  paffage  upon  his  eftate,  to  go  to  yours  in  a  part 
to  be  appointed  by  him :  if  he  dies  before  the  accomphfliment  of  tbe 
obligation,  and  has  leftlfeveral  heirs,  amongft  whom  this  eftate  is 
held  in  common,  the  obligation  of  impofing  the  right  of  palTage 
to  which  they  lucceed,  is  in  indivifible  obligation,  which  can  only' 
be  difcharged  jointly  by  them  all }  as  a  right  of  fervitude  cannot 
be  impofed  upon  an  eftate,  but  by  all  thofe  who  are  proprietors  of  it. 
/.  2*  (a)^  ^  Serv.  L  1 8.^«  Comm.  Prad. 

In  the  tafe  of  this  kind  of  obligation,  if  one  of  the  heirs  de- 
clares that  he  is  ready,  as  far  as  is  in  his  power  to  accomplifh  the 
obligation,  and  that  the  accompliOunent  of  it  only  depends  %pon 
the  other  heir,  he  only  who  refufes  ought  to  be  condemned  in  the 
damages  refulting  from  the  non-execution }  for  he  that  offers  is 
not  in  default.     Dumoulin,  ibid.p,  3.  n.  95. 

But  if  a  penalty  had  been  ftipulated  in  cafe  of  the  non-execution 
of  the  obligation,  the  co-obligor,  or  co*heir,  who  was  not  in  de- 
fault, would  neverthelefs  be  fubje£l  to  his  part  of  the  penalty,  for 
the  default  of  the  other,  non  immediate^  fed  ejus  occaftone  et  tanquam 
ex  conditionis  eventUf  as  in  the  cafe  of  divifible  obligations,  faring  his 
recburfe  againft  his  co-obligor. 

_  -        Obfcrvc,  that  the  law  25.  $  10. jf.  Fam.  Ercifc.  does 

not  contain  any  thing  contrary  to  the  diftin^lions  which 
we  have  made :  for,  as  DumouUn  remarks,  p.  3.  n.  99.  this  ttit 
does  not  fuppofe,  that  one  of  the  heirs  of  the  debtor  of  an  indiviG- 
ble  thing,  (hould  be  always  and  indifcrlminately  bound  to  pay 
the  value  of  the  whole,  in  cafe  of  the  non-execution ;  but  only 
decides,  that  in  the  cafe  in  which  he  would  be  bound  for  it,  as,  if 
he  had  omitted  to  have  his  co-heirs  included  in  the  caufe,  who 
were  liable  as  well  as  himfelf,  he  has  the  zfXtonfamilU  erctfcunda^ 
againft  them  to  account  to  him  for  their  proportion. 

{  IV.     Of  the  EffeB  of  Indivifthle  Obligations  In  non  faciendo. 

-      ^  -       When  any  one  is  obliged,  in  favour  of  another,  not  to 
do  any  thing,  if  what  he  obliges  himfelf  to  do>  is  any 

(«)  Uaus  n  dommii  commomumi  Irdium  rervicotein  Imponere  non  potdt. 

7  thin^ 
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thing  indivifible,  as  if  he  obliges  himfelf  to  his  neighbour^  not  to 
hinder  him  from  pailing  through  his  eftates,  the  contravention  of 
any  one  of  his  heirs  gives  a  right  of  a£lion  to  the  creditor  againft 
all  the  heirs,  that  they  may  be  prohibited  from  fuch  contravention^ 
and  that  they  may  be  condemned  in  damages*  with  this  difierence* 
that  he  who  has  contravened  the  obligation,  ought  to  be  condemn- 
ed for  the  whol^  quia  nan  tenetur  tantutn  tanquam  hires ^  fed  tanquam 
ipfe^ft  ex  fm^o  propriof  and  that  the  other  heirs  fliould  be  condemned 
for  the  part  only  for  which  they  are  heirs,  and  faving  their  recourfe 
againft  him  who  has  been  gtdlty  of  the  contravention,  that  he 
may  be  bound  to  pay  in  their  difcharge,  or  to  indemnify  them,  if 
they  have  been  already  obliged  to  pay :  they  are  not  like  the  heir 
ixrho  has  contravened  the  obligation  liable  in  folido,  but  only  for 
their  hereditary  part,  quia  tenentur  tantutn  ut  beredes.  It  is  in  this 
fenfe  that  Dumwiin  teaches  us  to  underftand  the  law  1.  §  ^.ff.  de 
verb.  Oblige  "  Si  Jlipulatus  fuero  per  te  nonfieri^  neque  per  heredem 
tuum  quominus  mihi  ire  agere  iiceat  et  unus  ex  plur^us  heredibus  pro* 
Inbuerity  tenentur  et  coheredes  ejus^  fed  famiKa  erdfcundee  repetent  ah 
eoquod  'prejiitetint.  p,  3.  n.  168.  et  feq.  For  the  reft,  fo  far  as 
refpe&s  the  creditor,  thofe  who  have  not  contravened  the  engage- 
ment, are  bound  for  their  parts  of  the  damages  arifing  from  the 
contravention  of  their  co-heir,  and  int  his  obligations  in  non  faciendo 
difitr  from  thofe  in  faciendo  ^  for  when  the  obligation  confifts  in 
doing  fomething  indivifible,  which  cannot  be  done  feparately  by 
each  of  the  heirs  of  the  debtor,  but  which  (hould  be  done  by  both 
together,  and  one  of  the  two  prefcnts  himfelf  to  do  it,  whilft  the 
other  x^fufes  to  concur,  we  have  feen  n.  334,  that,  according 
to  the  opinion  of  Dumouliuy  the  creditor  had  no  a^ion  againft 
him  who  was  not  in  default,  but  only  againft  him  who  had  re- 
fufcd. 

The  reafon  of  the  difierence  is,  that  it  is  the  default  of  the  debtor, 
which  is  the  caufe  of  adion  in  obligations  in  faciendo  :  whence  it 
follows  that  it  cannot  be  maintained  againft  him  who  is  ready, 
quantum  in  fe  eft^  to  fulfil  the  obligation,  and  who  confequently, 
is  not  in  default :  on  the  contrary,  in  obligations  in  nonfadendo^ 
it  is  the  ad  itfelf  from  which  the  debtor  has  promifed  that  he  and 
his  heirs  would  abftain;  therefore  the  zSt  of  one  of  the  heirs 
induces  a  right  of  aftion  againft  all :  it  may  be  fuppofed  that 
iiich  was  the  intention  of  the  contra£ling  parties,  becaufe  other- 
wife  he,  in  whofe  favour  the  debtor  obliges  himfelf  not  to  do  any 
^g,  would  not  have  a  fufficient  fecurity,  and  it  would  pften 
happen  tha^  when  one  had  done  what  it  had  been  ftipulated  (hould 
not  be  done,  he  could  not  proceed  againft  any  one  for  want  of  know- 
ing by  whom  it  was  done  \  as  it  is  often  difficulty  when  the  thing 

has 
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has  been  done»  to  know  who  has  <kme  it,  whereas  in  obligations 
which  confift  m  doing  any  thing,  it  muft  be  known  who  is  in  de- 
faidi  on  account  of  the  judicial  interpeyiation. 

Dumouliftyp.  i.  n.  27.  allows  iJk  exception  of  difcuffion,  to  the 
heirs  who  have  not  cozittaTened,  by  which  they  may  oUige  the 
creditor,  in  the  firft  fdace,  to  proceed  {h  dtfcvter)  at  their  rifks 
againft  the  one  who  has  contravened  the  obligation. 

C  H  A  P.    V. 

Of  Penal  Obligations,  {a) 

P  -.       A  penal  obligation,  as  we  have  alncady  feen,  is  that 

which  arifes  from  the  ciavfe  in  an  agreement  by  which 
a  perfon,  in  order  to  aflbre  the  execution  of  a  primary  engage- 
ment, obliges  himfelf,  by  way  of  penalty,  to  fome  other  thing  in 
cafe  of  the  non-performance  offuch  engagement:  thos,  if  yon 
lend  me  a  horfe  for  a  journey,  and  I  engage  to  return  him  iafe 
and  found,  and  to  pay  you  fifty  piftoles  if  I  do  not  do  fo  ;  this 
obligation,  which  I  contrad  to  pay  you  fifty  piftoles  in  cafe  I  do 
not  return  him,  is  a  penal  obligation. 

To  tx^at  this  matter  with  order,  after  having  ftated,  in  the  firft 
article,  the  general  principles  refpe£king  the  nature  of  penal  obli« 
gations,  we  fhall  fee  in  the  fecond,  in  what  cafes  the  penalty  is  incur- 
red ;  we  ihall  examine,  in  the  third,  whether  the  debtor  can,  by 
partially  difcharging  his  obligation,  avoid  the  penahy  as  to  part : 
we  ihall  confider,  in  the  fourth,  whether  the  penalty  is  incurred{for 
the  whole,  and  by  all  the  heirs  of  the  debtor  by  the  contravention 
of  one  of  them  ;  and,  in  the  fifth,  whedier  a  contravention  againft 
one  of  the  heirs  of  the  creditor  caufes  the  penalty  to  be  incunred 
for  the  whole,  and  in  favour  of  all  fuch  heirs. 


ARTICLE    1. 

Of  the  Nature  of  Penal  Obligations. 

Firfi  Princ^e. 

-      J.  -       A  penal  obligation  being  in  its  nature  acceflbry  to  a 
^  primary  and  principal  obligation,  the  nullity  of  fuch  prin- 

cipal obligation,  neceffarily  induces  the  nullity  of  the  other  \  the 
reafon  isj  that  it  is  the  nature  of  every  acceflbry  that  it  cannot 

(«)  See  Appen4is,  No.  XII* 

fubfift 
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fubfift  without  Its  priBcipal,  jmm  camfa  primipalis  mm  am^fiit^  m 
ta  qusJentf  qua  sequuniur  hcum  ottinentf  law  1 29*  $  I.^  de  ReguL 
Jitr.  Befidesj  the  penal  obligation  being  the  obligation  of  a  pe- 
nalty ftipulated,  in  cafe  of  the  non^performance  of  the  primary 
obligation,  if  the  primary  obligation  is  not  valid,  the  penal  obliga- 
tion cannot  take  place,  as  there  can  be  no  penalty  for  the  non-per- 
formance of  an  obligation,  which  not  being  valid,  neither  could 
nor  ought  to  be  executed. 

The  law  6y.  ff.  de  verb,  Oblig.  afibrds  an  example  of  our  de« 
cifion :  you  promife  to  give  me  a  certain  flave^  not  knowing  of  his 
death,  and  to  pay  me  a  fum  of  money  by  way  of  penalty,  in  cafe 
you  fail  to  do  fo ;  JJlpian  decides  that  the  obligation  for  the  pe- 
nalty is  no  more  binding  than  the  principal  obligation  which  can* 
not  be  binding  becaufe  it  is  impoflible.  Si  hom»  nwriuusjifli  mn 
fotejty  mc  pcma  ret  impoffibUis  committetur  \  quemadtnodum  fi  quU 
Stichum  mortuum  darejlipulatusjidatus  non  effete  ptenamjlipuktur. 
-  ^       This  principle,  that  the  nullity  of  the  primary  obli- 

gation  induces  that  of  the  penal  obligation,  is  fubjed  to 
an  exception  in  the  cafe  of  an  obligation,  in  the  accomplifluneat  of 
which,  the  perfon  with  whom  it  is  contrafied  has  not  any  ap- 
preciable intereft ;  as,  cum  quis  alteri  Jlipulatus  eft.  We  have  feea 
above  n.  54,  that  fuch  an  obligation  was  null  \  neverthelefs,  the 
penal  obligation,  which  is  added  to  it,  is  valid :  aiteriJUpulari  mmo 
pat^;  plane  fi  quis  velit  ho^facere^  pcenam  Jlipulari  conveniet ;  ut  n^ 
itifaSumfa  ut  eft  comprehenfum^  committatur  pasna  JHpulatio  etiapt  ei^ 
cujus  mhU  interefij  &c.  Juftit.  Tit  de  Inut.  Stip.  $  19.  The  reafon 
is,  that  the  principal  obligation  is  only  null  in  this  cafe,  becaufe  the 
debtor  may  contravene  it  with  impunity,  the  perfon  with  whom  it 
was  contra£ied  not  having  any  claim  for  damages  in  cafe  of  non- 
performance: tJie  penal  obligation  purges  this  defe£l  by  taking 
away  the  impunity. 

So,  though  one  man  cannot  enter  into  a  valid  undertaking  for  the 
a£l  of  another,  the  penal  obligation,  added  to  an  agreement  by  which 
any  one  has  promifed  for  the  ad  of  a  third  perfon,  is .  valid,  be- 
caufe the  penal  claufe  ihews  that  the  perfon  promifing,  did  not 
(imply  intend  to  promife  for  the  a£l  of  another,  but  perfoiially  en- 
gaged to  procure  the  ad  to  be  done  ;  and  confequently  he  pro- 
mifes  rum  de  alio,  fed  de/e,  n.  56. 

Frain,  in  his  colledion  of  the  arrets  of  the  parliament  of  JBrit^ 
tany^  adduces  one  of  the  12th  January  1 621,  which  was  decided 
upon  this  principle.  The  relation  of  a  canon,  who  had  given 
offence  to  the  bilhop  of  St*  Maloes^  had  promifed  the  biihop  that 
the  canon  ihpuld  not  appear  in  that  city  for  four  months,  and  in 

cafe 
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cafe  of  contravention  engaged  to  pay  the  fum  of  30^  livres.  The 
cafe  having  happened,  it  was  jvdged  that  the  contravention  va» 
vaiidj  and  that  the  penalty  had  been  incurred* 


Second  PrincipU» 

*.  -       The  nullity  of  the  penal  obligation  does  not  indace 

that  of  the  primary.  The  reafon  is,  that  the  acceflbry 
cannot  indeed  fubfift  without  the  principal,  but  the  principal  may 
fttbfift  without  the  acceflbry,  and  is  no  wife  dependant  upon  it, 
/.  97-jf.  de  verb*  Oblig.  Sijlipulatusfum  tefifii^  ntfifleteris  hyppocentau- 
rum  darip  perinde  erit  atque  Ji  ie  Jtfti  folutnmodo  Jlipulatui  epm; 
and  as  Paulus  hjs  in  the  law  126.  $  3.  </.  Itt.  detraSd  fecundS 
^pulatione,  prior  manet  utilis. 


Third  Principle. 

r  lAi  1  "^^  objed  of  the  penal  obligation  is  to  aflure  the 
execution  of. the  principal.  Therefore  it  Ihould  iiot 
be  prefiimed  that  the  parties  have  intended  either  to  make  it  ex^ 
tinguiih  the  principal  obligation,  or  to  found  the  principal  obliga- 
tion  upon  it.  A  laa.  (n)  J  %>ff.  de  verb.  Obligationibus, 

Therefore,  where  the  penal  obligation  attaches  from  a  dStfauItin 
executing  the  principal,  the  creditor  may,  inftead  of  enforcing  the 
penalty,  proceed  upon  the  principal  obligation,  {b)^  L  28.^.  de  AB* 
EmpU  L  122.  J  2.ff.  de  verb.  Obi.  l^  pqffim. 

When  the  parties  who  ftipulate  that  a  certain  fum  fliall  be  paid^ 
upon  the  non-performance  of  an  anterior  obligation,  intend  that, 
in  cafe  of  default,  nothing  fliall  be  paid  but  the  fum  fo  agreed 
upon,  iS^vs  is  not  a  penal  ftipulation ;  the  obligation  which  refults 

(«)  FUviat  Hermeihominein  Scichum  Maoumiffionit  caufa  donavit,  et  ita  de  «o  fli- 
palatttt  eft  :  Si  hominim  Stxchum  pe  quo  AOXTuSy  <2Uem  hac  i>ii  tibi  dona- 

TlONII  CAUSA  MAlfUMIiSlONJSQUS  DCD>»  A  TB  HEREDSqUE  T1K>  MANUMISSD*- 
VtNDICTAQVB   LIBtKATVS  MON  ERIT  :  QUOD  DOLO  MALO  MEG  NON  FIAT  )  PSNJE 

MoMiMBQViHQirXoiNTA  DAEiy  ftipttlaCut  eft  Flavius  Hermesy  fpopondrt  Claudlas: 
^usroy  an  FUfiut  Hermet  Claudium  de  fibertate  Stichi  convcnire  poteft  f  Refpondft 
nihil  proponiy  cur  non  potell.  Item  quiero,  an  fl  Flavii  Hermetit  hctes  i  Claudii  bcxede 
pKnam  fuprarcriptam  petere  voluerity  Claodii  bsrci  libertate  Sticho  prKftare  poffit  ut  pmE 
'  liberetisr  ?  Item  quzro*  fi  FIetij  RernetJt  baeres  cum  Claudii  baerede  ex  caufa  foprafcripta 
■Olit  i^gerfy  BD  nibilomlnus  Sticbo  libertas  ex  con? entione.  que  futt  later  Hermetcn  et 
Claodiumi  ut  ftjpalatione  fnpnfcripta  ofteoditur*  Bb  bsrede  Claudii  pneftirS  debeat  ?  Re- 
fpoadit  debere* 

[b)  Priedia  mthi   vendidlfti ;  &  conTeiiiC  ut  aliquid  ftcerem  ;  quod  fi  non  fecifl*cai» 

paoam  promifi,  Refpoodit,  venditor^  antequam  paiHun  ex  ftipuia^  petit,  ex  vendito  ageie 
poteft :  6  confecutuB  fuerit,  quantum  psne  oomine  flipulatiis  eflet,  agentem  ex  flip** 
latu  doH  mali  eiceptio  fummoTcbity  fi  ex  fiipolatu  panam  coniccutua  fuerit  ipib  jure  ex 
fcttdito  agcra  non  poterit  x  nifi  in  id,  quod  plsiis  ejoi  iatetfuerit,  id  fieri* 

from 
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from  it  18  not  a  penal  obligation,  but  as  much  a  principal  obliga* 
tion  as  the  firft,  of  which  the  parties  intended  to  make  a  novation  : 
it  is  this  kind  of  cafe  which  is  mentioned  in  the  law  (a)  44.  ^fin.ff. 

de  ObL  isr  Aa. 

Upon  the  queftion,  whether  the  parties  intended  that  there 
(hottldbe  fuch  a  novation,  fee  Part  3,  ch.  2»  Art  4,  %  a. 


Fourth  Prificiple. 

This  penalty  is  ftipulated  with  the  intention  of  indem- 
^  ^^  ^  nifying  Ae  creditor  for  the  non-performance  Of  thd 
principal  obligation;  it  is  confequently  compenfatory  of  the  da* 
mages  which  he  fuffers  from  fuch  non-performance* 

Hence  it  foUows,  that  he  ought  in  this  cafe  to  t\e6ty  either  to 
claim  the  execution  of  the  principal  obligation,  or  the  penalty;  that 
he  ought  to  be  fadsfied  with  one  of  them;  and  that  he  cannot  exaft 
both. 

However,  as  the  penal  obligation  cannot  invalidate  the  principal, 
if  the  penalty  wliich  the  creditor  has  received  for  the  non^ 
performance  of  the  principal  obligation  is  not  a  fufficient  indemnifi- 
cation, he  may  ftill  demand  damages  refulting  from  the  non- 
performance of  the  principal  obligation,  making  an  allowance  and 
<)edu£lion  for  the  penalty  which  he  has  already  received;  this  is  the 
decifion  of  the  laws,  2%  ff.  (A)  De  A&.  Empt.  41  (r)  b*4a  {i) 
ff.  pro  focio. 

But  the  judge  ought  not  too  readily  to  liden  to  the  creditor,  who 
pretends  that  the  penalty  he  has  received  was  not  a  fufficient  in- 
demnification for  the  non-performance  of  the  agreement;  for  the 
parties  having,  by  fixing  the  penalty  themfelves,  regulated  the  da- 
mages that  may  refult  from  the  non-performance  of  the  agree- 
ment, the  creditor,  by  demanding  greater  damages,  feems  to  a£l  in 
oppofition  to  an  eflimation,  which  he  himfelf  has  made,  and  this 
ought  not  to  be  allowed,  at  leaft  unlefs  he  has  proof  at  hand,  that 
the  damage  fuftained  by  him  exceeds  the  penalty  agreed  upon ;  jis 
in  the  following  cafe,  if  a  tradefman  lends  me  his  caravan  upoif 
condition  that  I  (hall  return  it  by  a  certain  day,  when  he  will  have 
occaCon  for  it  to  carry  his  goods  to  a  particular  fair,  under  the 

(j)  Si  naroB  fiexi  ftipulatut  faoii  &  fi  non  fecerii^  ceotam  *.  videndum  utram  du»  ftU 
palatioeet  iinty  pura&  conditionatii  te  exifteot  fe^tteotis  conditio  oon  totlat  pnorem  j  an 
VRO  iraniferat  in  fe»  &  qaaii  oovado  priori i  fiat  ?  quod  magii  verum  eft* 

(^)  Seeiiipn,  No.  341.  * 

(r)  Si  )]«ia  a  focio  pcenkm  ftipulatui  fit,  pro  focio  non  aget,  fi  tantuodem  io  pcenaai 
fity  ^oantom  ejnt  interfait. 

{d)  Qaod  fi  ex  fKpulata  earn  coniecatus  fit,  poftea  pro  focio  agendo,  hoc  minas  acci- 
pict,  pcRu  €1  ia  ibrtem  impatata* 

penalty 
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penalty  of  30  lirttn  in  cafe  of  mj  failing  to  do  (b ;  lie  may  refiife 
talung  the  30  liTies  as  a  fati9fa£Uon,  if  he  has  proof  at  hand  that 
he  was  obliged  to  hire  another  carriage  for  50  livres,  and  that  that 
was  the  common  price  at  the  time  when  I  ought  to  have  rctutned 
him  his  own. 

r  "lAi  1       ^'  ^  penal  chufe  does  not  deprive  the  petfon  who  has 
ftipulated  the  penalty  of  the  a£kion  arifing  fronr  the 
principal  engagement}  neither  does  it  deprive  him  of  hit  exccpdons 
arifing  therefrom. 

For  inftanoe,  if  I  have  agreed  with  a  minor,  iKrho  xt  now  arrived 
at  his  majority,  that  he  ihould  not  impugn  the  fale  of  an  eftate 
which  he  made  to  me  during  his  minority,  and  I  haire  ftipulated 
with  him  by  way  of  penalty  a  Certain  fiim  in  cafe  far  contravenes 
tbe  agreement  \  if  he  afterwards  proceeds  againft  ten  by  letters  of 
refciffion  to  fet  afide  the  alienation,  the  penal  chufe  inferted  in  oar 
agreement  will  not  hinder  me  from  oppofing  againft  his  demand 
ibcjln  de  non^recnHnr,  or  eftoppel,  which  refults  from  die  principal 
engs^ement  contra&ed  by  our  agreement,  that  he  will  <•  no  aft  in 
oppoCtlon  to  this  alienation.  But  as  the  perfon  who  has  ftipulated 
the  penally  cannot  take  both  the  penalty  and  what  is  included  in  the 
principal  engagement,  if  I  take  advantage  of  the^  ik  nm^utuoiry 
and  get  the  demand  declared  to  be  inadmif&ble,  I  can  no  longer 
demand  from  him  the  penalty  which  I  ftipulated  for,  and  wa 
vnfdf  if  I  have  ezafied  from  him  the  penalty,  I  (hall  not  be 
allowed  to  take  advantage,  the  Jin  de  non^recevwr^  as  may  be  coI<» 
le£bed  from  the  law,  [a)  10.  $  i.  ff.  de  pari. 

The  decifion  of  this  law  has  nothing  contrary  to  that  of  the  bw* 
(i)  122*  ^  6*  ff»  de  verb.  oUig.  adduced  ififrh  in  the  following  ar- 
ticle, N^  348,  when  you  have  agreed  with  me  after  baring  at- 
tsuned  your  majority,  that  you  would  not  impeach  the  fale  of  an 
eftate  made  to  me  in  your  minority,  under  a  certain  penalty,  the 
objeft  of  this  agreement  is  to  procure  me  the  liberation  from  the 
refclfory  adion  which  you  have  againft  me  \  therefore,  by  oppofing 
to  you  the  Jin  de  ttotP-reeevdr  which  refults  from  this  agreement, 
and  by  thus  procuring  a  declaration  that  your  a£tion  is  inadmiffible, 

I  have  procured  a  libetatioa  frcMB  fuch  aftion,'and  can  no  longer 

I* 

(jj  Si  pado  fttbjeda  fit  p«eoe  (Upulatio^  quitritury  atrum  pa€ti  eiceptio  locum  habeat» 
an  tx  fttpatetu  aftio  ?  SaUnas  puUt»  qapd  eft  veriai^  utraque  via  uti  pofie»  proot  dtg^it 
qui  ftipulatua  aft|  fi  umaa  es  caufa  paftl  eaceptioae  utator,  c^uum  crit  accepto  earn 
ftipulationem  ftrre. 

[b)  Duo  fratret  hareditattm  bter  fe  divifenint^  S:  cavenint  fibi»  mbU  ft  etatrg  tern 
i^m^fimem  foBarot  \  V/  iontrt  fwit  Jeciffa  pmimm  tlttr  tMtri  prmifits  poft  mortaiB  alee- 
rial:  qui  fuperriiit,  petit  ab  heredibus  ejoi  bereditatenii  quafi  ax  caufii  fidei  commliB 
fihi  .a  patre  relidli  deebitam  te  adverfai  earn  prononciatam  eft^  qoaifi  de  boc  qaoque 
tiaafafftom  fuiifet :  quefitum  eft,  an  puna  coauaifla  eflit  ?  Refpofidit,  pcnam  fiecuDdaiB 
ea,  qu«  pfopoauatUTi  commiflaau 

demand 
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demand  the  penalty  from  you»  other^fe  I  (hould  at  the  fame 
time  have  both  the  thing  and  the  penalty,  which  cannot  be;  fuch 
is  the  bw,  io«  $  i.ff.de  pact,  which  we  have  juft  adduced ;  that 
of  the  law  122,  which  is  oppofed  to  us>  is  very  diiFerent.  Upon  a 
partition  which  is  in  itfelf  valid  and  not  fubje£l  to  any  refcifory  ac^ 
tioHi  but  under  the  apprehenfion  that  a  law-fuit,  although  ill-' 
founded,  may  poQibly  be  inftituted,  we  agree  not  to  contravene  the 
partition  under  a  certain  penalty;  the  obje£l  of  this  agreement  is  not^ 
as  in  the  preceding  inftance,  to  procure  me  a  liberation  from  a  re- 
fcifory afkion,  for  you  are  not  intitled  to  any  fuch;  the  only  objeA 
is  not  to  be  involvied  in  a  law-fuit;  therefore,  if  you  inftitute 
any  aftion,  although  it  is  decided  in  my  favour,  the  penalty  will 
attach:  for  as  the  only  objeft  was  the  avoidance  of  a  law-fuit, 
and  as  you  have  engaged  me  in  one,  though  ill-founded,  you  have 
deprived  me  of  that  objcd,  and  therefore  the  penalty  will  attach. 
-  Our  rule,  that  the  creditor  cannot,  at  the  fame  time^ 
have  both  the  principal  and  penalty,  is  fubje£l  to  an 
exception,  not  only  when  it  is  exprefsly  faid  in  the  penal  claufe^ 
that  if  the  debtor  does  not  accomplifli  his  obligation,  the  pen- 
alty  ihall  be  incurred  and  due,  witliout  prejudice  to  the  princi- 
pal obligation,  which  is  expreiTed  in  thefe  terms,  rata  manenfe. 
paBoy  /.  16.  {p)ff.  de  tranf.  but  alfo,  whenever  it  appears  that  the 
penalty  is  ftipulated  for  the  reparation  of  what  the  creditor  may 
fuffer,  not  from  the  abfolute  non-performance,  but  merely  from 
the  delay  in  the  execution;  for,  in  this  cafe,  the  creditor  who  has 
fuffcred  the  delay,  may  take  both  the  principal  and  the  penalty* 


Fifth  Principle. 

-  The  penalty  ftipulated  in  cafe  of  the  non-performance 

of  an  obligation  may,  when  exceflivc,  be  reduced  and 
moderated  by  the  judge- 

This  principle  is  deducible  from  a  deciCon  of  Dunwulin  in  his 
treatife  de  eo  quod  intereft^  ^'  ^59  ^ fii'  ^^^  foundation  of  it  is, 
that  the  penalty  is  in  its  nature  a  fubftitution  for  the  damages 
which  may  be  claimed  by  the  creditor,  in.  cafe  of  the  non« 
performance  of  the  obligation;  then,  fays  he,  as  the  judge 
(hould  reduce  the  damages  claimed  by  the  creditor  when  they  amount 
to  an  exceflive  fum,   and  the  law  Cod,  de  fent.  qua  pro  eo  ^uod 

(«)  Qui  fidem  licits  tranfa^Hooia  nipic,  noa  exceptiooe  tantam  fummovebitor  fed  tC 
pcnaon,  quam  fi  coAtra  pitcUtta  ffceric,  rato  maacnw  pado  ftipuhaUK^  promiferac^ 
fncftare  cogeior* 

Vot.  L  P  snteref 
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interffl  prof,  (a)  does  not  allow  tliem  to  exceed  double  the 
vahie  of  the  tiling  which  was  the  objeft  of  the  primary  obliga- 
tion \  in  the  fame  manner^  when  the  penalty  ftipulated  in  lieu 
t>f  damages  is  exceiTive,  it  ought  to  be  reduced :  for  although  die 
penalty  may  in  fa£l*  exceed  the  fum  to  which  the  damages  amount, 
and  may  even  be  due  in  a  cafe  in  which  the  creditor  would  not  be 
fubje^l  to  any  damages  at  all,  becaufe.  it  is  ftipulated  to  avoid  any 
difcuilion  of  what  damages  the  creditor  has  really  fu&red  \  but 
being  ftipulated  in  lieu  of  damages,  it  as  contrary  to  its  nature  to 
be  carried  beyond  the  limits  which  the  law  refpeAing  damages 
prefcribes ;  if  the  law  above  cited  reftrains  them,  and  does  not 
permit  their  being  claimed  ultri  duplum^  even  when  the  mni-perr 
formarice  of  the  contraf^,  may  in  fa£l  have  occafioned  a  greater 
lofs,  fo  that  the  creditor  verfatur  in  damno  ;  k  fortiori^  the  judge 
ought  to  moderate  the  exceilivc  penalty,  to  which  the  debtor  has 
inconfideiately  fubmitted,  when  the  creditor  has  fuffered  no  lofs, 
or  one'much  below  the  penalty  ftipulated,  and  confequently  ctrtat  dt 
htcro  captando ;  laftly,  Dumofilin  founds  himfelf  upon  the  text  of 
die  faid  law  cod  de  fent^  pro  eo ,  quod  intereft^  isfc.  which  in  the  • 
generalitf  o£  its  terms  feems  to  iiKlude  conventional,  as  well  as  all 
other  kinds  of  damages. 

AviOtt  is  of  a  contrary  opinion  to  that  of  Dumoulin^  and  decides  that 
a  conventional  penalty  ftipulated  by  way  of  damages  is  not  fubjed 
to  any  moderation;  it  may  be  faid.  In  favour  of  his  opinion,  that 
there  is  a  difierence  between  conventional  damages,  and  damages 
wluch  are  not  regulated  by  the  contraftj  in  regard  of  the  latter,  it 
is  very  true,  that  the  debtor  in  contracting  a  primary  obligation  is 
deemed  to  have  contra£led  a  fecondary  obligation  of  the  damages 
which  may  refult  from  the  non-performance  of  it;  but  it  may  be 
prefumed,  that  he  did  not  intend  to  have  obliged  himfelf  in  im* 
menfum^  but  only  intra  jujium  modum,  and  (b  far  as  the  fum  to 
which  it  was  probable  the  damages  might  amount ;  but  the  fan\c 
cannot  be  faid  of  conventional  damages ;  for  ubi  ejl  evidens  voiuntas, 
fion  rdinqttitur  pr^/umptiom  locus  \  however  exceflive  the  fum  fti- 
fiulated  by  way  of  penalty,  in  cafe  of  the  noh<-performance  of  the 
agreement,  may  be,  the  debtor  cannot  difpute  his  having  intended 
to  oblige  himfelf  to  that  extent,  when  the  claufe  of  the  contrail  is 
exprefs.  Notwithftanding  thefe  reaf^ns,  the  decifion  of  DumouKn 
feems  more  equitable;  when  a  debtor  fiibmits  to  an  exceflive  pe- 
nalty, in  cafe  of  the  non-performance  of  his  primary  obligation, 
there  is  reafon  to  prefume  that  he  was  induced  to  do  fo  under 
a  falfe  confidence,  that  he  fliould  not  fail  «r  t\    jcrformancc  of  the 

primary 


priaBuiry  oMigatiop»  aad  fuppofed  liimfetf  to  engage  for  nodiiag 
by  fiibmittiag  to  it^  and  that  he  would  not  hxft  fubmitted  to  it,  if 
be  bad  fnppofird  that  die  peoaltf  could  ham  been  incaned ;  and 
thcieikne  that  the  coofent  which  he  giTct  to  the  obligation  of  ib 
exccfire  a.  penaltjy  being  founded  upon  enor  and  illu6on)  is  not 
Yaiid.  ThereCore,  thefe  exceffive  penalties  ought  to  be  reduced 
to  wiM  the  damages  of  the  ereditor,  icfnhing  from  die  non«^rf6r- 
oance  of  the  primary  obligation,  may  prodiably  amount  at  the 
higfaeft :  this  dcdfion  fliould  take  place  in  oommutative  contraAs^ 
becaufe  die  equity  'udiich  ought  to  prerail  in  diefis  contrads 
does  not  permit  one  of  the  parties  to  profit  and  enrich  himfdf 
at  the  czpence  of  the  other,  and  it  would  be  contrary  to  this  equity, 
that  the  cpeditor  fliould  enrich  himielf  at  the  expence  of  the 
debtor,  by  vequiriag  from  him  a  penalty  too  exceffi¥e,  and  maai« 
feftly  beyond  the  damage  which  he  has  fufered  from  the  noa- 
pcrformanoe  of  the  primary  obligation;  the  decifion  fliould  like- 
wife  prevail  with  refpeA  to  donadons,  asm  nemim  Jum  Hheralitas 
ideai  ^  a^iufiu 

Neidier  the  text  of  die  inftitutes  de  inut.JHp.  %  20,  («)  nor  the 
kw  sS.  $  I7«^»  ^  virh^  Mig.  (i)  contains  any  thing  omtrary  to 
the  dcdfion  of  Dumoulin^  fox  when  it  is  bid,  <<  Panmn  cum  ^ms 
fttpmlatuTy  mm  h^^tcHmr  qttod  inter/It  ejuif  fed  qid^Jk  qwmtiias  in  cm^ 
Jitiomi  ^ipulatknisl^  it  only  follows  that  the  penalty  may  be  due, 
although  the  perfon  who  ftipulated  fuficrs  nothing  from  the  non- 
performance of  die  primary  obligation,  or  fuflers  lefs  than  the 
amount  of  the  penalty  \  but  by  no  means,  that  this  penalty  may  be 
tanmenfe  and  out  of  all  proportion  to  the  obje^  of  the  primary 
obligation* 

With  regard  to  the  law  {e)  $6  de  EviS.  which  fuppofes  that  a 
fiipulaticm  may  be  made  in  a  contraft  ol  fale,  for  the  reftitudon 
of  triple  or  even  four-fold  the  price,  in  cafe  of  evidion,  a  diffnent 
^nfwer  may  be  given  j  ^001^  pretends  that  the  words  triplum  aut 
quadmplum  are  a  bad  glols,  which  is  not  in  the  text,  and  which 
ought  to  be  taken  from  it.  Dutnouliriy  Hid,  n.  l6^  itfeq^  gives  a 
better  anfwer  by  faying  that  the  queftion  in  this  law  does  not  relate 
to  how  much  mij  be  efieAually  ftipulated  in  cafe  of  eri&ion,  and 

(«)  Si  ctiBiToti  itfo  [qoif  fttpuUcut lit]  quod  foa  iotntft,  ne  ibite  fd ^cena  €Q9i* 
ninnKiir,  yA  pntdia  Attiakaitiit,  ^um  pignori  data  crani  t  'takt  ttfiilacloL 

{h)  Altoi  ftipolari  nemo  pottft,  prcta^MMn  fi  ftrrttf  domSnOy  filim  patH  ftipolttar. 
lavtocae  funt  enim  hatufinodi  obligationei  ad  hoc,  ut  anofiiiiifqoe  fibi  adqnirac,  qoo  Am 
iaccfcft :  cstenmi»  at  alti  dctttr,  nihil  hitereft  mea.  Plane  6  vclioi  hoc  hKOtf  panaa 
aipiilari  ceaTcniet:  at  fi  ita  la^a  non  fit,  nt  conpitlMiiiiuD  cft»  commlitetur  ilipulatio 
«iaiB  ri«  cajm  aihil  intareft.  Pooan  enim  cam  ftipalaCor  qoiij  aaa  iUod  inlpWtar, 
gaid  intcrfit :  fed  quae  fie  quaotiaty  qucqoa  ooaditio  ftipalationis. 

(r)  Si  didam  faerit  tendeodo,  m  ^mfU  fnmiU4t9r%  «vl  ^jpA^.  M^  fn^Jnfiam  pf»« 
9MUtfttUp  n  capis  popttas*  aftjotw  ip  pocerit; 

P  2  d&erefiHrc 
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therefore  it  ought  not  to  be  concluded,  that  in  contraif^s  of  fale,  a 
valid  ftipulation  of  the  reftitution  of  the  triple  or  four-fold  price  of 
the  evi£lion  may  be  made  in  all  cafes  without  diftin£lioni  it  ii 
only  to  be  concluded  that  fuch  a  ftipulation  may  fometimes  take 
{>lace»  and  'thefe  cafes  are  thofe  in  which  a  thing  has  been  fold, 
not  purely  and  fimply,  but  under  circumftances  of  the  purchafer 
running  a  rifk  of  fufiering  a  great  lofs  in  his  other  goods,  in  caie 
of  evi£Uon  of  the  thing  fold,  which  riik  was  forefeen  and  known  by 
the  contracting  parties  j  as  in  this  inftance:  I  fell  a  tradefmana 
room  fome  little  rime  before  a  fair,  with  a  declaration  in  the  con* 
tra£l  tliat  it  is  for  the  purpofe  of  putring  his  goods  there ;  the  rilk 
which  the  purchafer  runs  in  cafe  of  eyi£kion,  of  not  being  able  at 
the  time  of  the  fair  to  get  another  place,  and  confequently  not 
being  able  to  (hew  his  goods,  is  the  rifk  of  a  damage  forefeen  at  the 
time  of  the.contrad,  and  which  may  far  exceed  the  price  of  the 
room,  and  to  which  damage  the  feller  fubmits  j  therefore,  in  this 
cafe,  the  damages  not  fixed  by  the  contraCi,  jmfLj  be  eftimated  at 
double,  triple,  and  four-fold,  the  price  of  the  thing  fold ;  fo  a 
perfon  may  ftipulate,  in  the  fame  cafe,  a  penalty  exceeding  double 
the  price,  and  the  penalty  in  this  cafe  is  not  deemed  excei&ve,  on 
account  of  its  not  bearing  a  proportion  to  the  price  of  the  thing 
fold,  provided  it  bear  fome  proportion  to  the  damage  which  the 
purchafer  has  fuffered  in  not  being  able  to  fhew  his  goods,  fince  it 
was  ftipulated  in  lieu  of  fuch  damage. 

-       ^  .       It  remains  to  be  obferved,  that  if  the  penalty  which 

is  ftipulated  in  lieu  of  ordinary  damages,  is  reducible 

when  excefEve,  k  fortiori  ought  the  penalties  ftipulated  in  default 

of  payment  of  a  fum  of  money,  or  other  thing  which  is  confumed 

•  by  ttfe,  to  be  reduced  to  the  legitimate  rate  of  intereft,  or  even 

.  cnrirely  rejed);ed,  in  cafes  where  it  is  not  allowed  to  ftipulate  for 

intereft. 


ARTICLE    II. 

In  %vhat  Cafes  a  Penal  Obligation  attaches* 

m 
I 

$  I.  Of  Cafes  nvhfre  a  Penal  Claufe  is  added  to  the  Obligation  of  mt 

doing  any  Thing. 

.        It  is  evident,  in  this  cafe,  that  the  penal  obligation 
,L  347  J    attaches,  and  that  the  penalty  is  due   as  foon  as  the 
perfon  who  has  obliged  himfelf  under  a  pcrialty,  not  to  do  any 
ilnng,  has  done  what  he  had  obliged  himfelf  not  to  do. 

348.  h 
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-      g  .       Is  it  necf  flary  that  the  izd  upon  which  the  penal 
^  obligation  depends  fliould  have  taken  effefi?  This  de- 

pends upon  the  intention  of  the  parties. 

Suppofe  at  the  end  of  axl  ad  of  partition  or  tranfa^^ion^  {a) 
between  you  andone,  we  reciprocally  promife  not  to  contravene 
it|  under  a  penalty  to  be  paid  by  the  party  contravening  to  the 
other;  afterwards  you  inltitute  a  fuit  againft  me  to  annul  thp 
zfk  \  this  fuit,  although  it  has  not  had  any  effed,  and  has  been 
difmifled,  fubjefls  you  to  the  payment  of  the  penalty,  arg,  L  laa. 
(b)  $  6.  ff.de  verb,  ohlig.  The  reafon  is,  that  in  flipulating 
under  a  certain  penalty,  that  you  fhall  not  contravene  the  a£l,  my 
intention  was  not  precifely  that  you  (hould  not  adually  fet  it 
afide,which,a$itwas  valid  initfelf,  could  not  be  done  even  without 
any  fuch  (lipulation ;  what  I  intended  to  ftipulate  was  ratherj 
that  you  fhould  not  inftitute  any  procefs  againil  me  in  oppofition  to 
it ;  it  is  fufiicient  then  to  fubjef^  you  to  the  penalty,  if  you  have 
Inftituted  a  procefs,  though  you  have  failed  in  it ;  it  cannot  be  faid 
that  in  this  cafe  I  have  the  benefit  both  of  the  principal  obligation 
and  the  penalty,  which  is  contrary  to  the  fourth  principle  eftab* 
liihed  in  the  preceding  Article :  for  the  ohjc€t  of  the  principal 
obligation  which  you  contra£ied  of  not  contravening  the  aA»  and 
to  which  the  penal  obligation  was  attached,  yras  that  you  (hould 
not  inftitute  any  procefs  againft  me,  and  this  has  not  been  fatis* 
fied,  therefore  I  may  demand  the  penalty. 

On  the  contrary,  if  I  ftipulate  with  you  under  a  penalty)  that 
you  (hall  not  let  your  houfe,  which  is  adjoining  to  mine,  to  a  pew* 
terer,  and  you  make  a  leafe  which  has  never  been  carried  into 
execution,  you  will  not  be  liable  to  the  penalty  :  for  my  obje£l  in 
the  ftipulatlon  was,  that  I  (hould  not  be  incommoded  by  thtt 
noife  which  perfons  of  this  trade  make  *,  the  leafe  not  having  been 
carried  into  execution,  has  not  put  me  to  any  inconvenience,  and 
therefore  the  penalty  ought  not  to  attach. 

r  7 10  1  ^°^  ^^  ^^^^  reafon  Papiman  decides  in  the  law  6ff. 
deferv.  export,  that  when  a  flave  has  been  fold  with  the 
condition  that  the  buyer  (hould  not  give  him  his  freedom  under  a 
certain  penalty,  a  void  z€t  of  enfranchifement  does  not  incur  the 
penalty,  (r) 

(«)  Tranladioo  means  a  compromife. 

{k)  See  n.  343,  where  this  Uw  is  quoted. 

^r]  lacifdibUf  eft,  4c  afia  masimuucatis,  aa  bob  potiui  de  efliidii  bcscAcS  cofhatui^ 


^3  jn-<y 
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$  IL     Oftbe  cafe  in  which  the  Penal  Clmufe  is  aiiii  U  an  OUIgtOiM 

to  give^  or 40  do  (iny  thing, 

r  '>Ae%  1  ^"  ^'*^  ^^^^  *^^  penalty  attaches  when  the  deKtor  ii 
put  en  demeure^  to  gire  or  to  do  what  he  has  promifcd. 
The  Roman  laws  make  a  diftinfUon^  whether  the  agreement  coti« 
tains  aterm^  within  which  the  debtor  ought  to  give  or  do  ^hat  has 
been  agreed,  or  whether  it  doe$  not:  in  the  firft  aafis,  they  decide 
that  the  penalty  is  due  of  full  right,  as  foon  as  the  term  has  cxpir«^ 
ed,  without  it  being  rqquifite  to  make  any  judical  interpellation  of 
^e  debtor,  and  that  he  cannot  be  difcharged  from  it  by  oAeringj^ 
after  the  expiration  of  the  term,  to  fatisfy  the  principal  obligation,, 
L2i.{a)f.de0bLl^Aa. 

The  expiration  of  the  term  appeared  to  the  Roman  jurifta,  lb  eoiiw 
pletely  fufficient,  to  induce  the  penalty  without  any  proceedb^ 
againfl:  the  debtor,  that  it  eren  attached  in  the  cafe  of  the  debtor 
being  dead^  without  leaving  any  heirs ;  and  confequently  thoygb 
there  was  no  perfon  who  could  be  placed  en  demeure ;  this  is  the 
decifion  of  /.  77.  (^)  de  verb  OUig. 

And  further  the  /•  113.  (c)  de  verb,  Oblig.  decides  that  when  the 
obligation  to  which  «  penal  claufe  is  added,  confifts  in  doing  with- 
in a  certain  term  a  piece  of  work  which  requires  a  certain  time  for- 
its  completion,  the  penalty  is  due  even  before  the  expiration  of  the 
term,  as  foon  as  it  becomes  ceruin  that  the  work  cannot  be  dont 

(#)  tVijeAiHs  pecimis  BOmloe,  fi  sd  dicm  ibiati  ooa  eflet,  poena  (uti  i4fplet}  ob  opcf^ 
^•19  ^ui  cam  pacuoiam  p(ttict»  in  ftipgAatioaaaa  crat  ititCti }  a,  qri  earn  pcwmtiM 
pecebatt  parfa  cxaAa  petaie  deficrat  t  deinde,  iaierpofito  temport,  interp^Uaic  inftituerat* 
CoafolCtti  itfpoiiditi  cjat  qaoque  (emporis  quo  intcrpeUatua  non  eflct,  pcrnam  p^'i  pofic  j 
UDpliui  ttUm  fi  omnino  loterpeUatoa  non  cfTet  i  nee  alitcr  non  cominiid  fttpubtioMCOi 
^oam  fi  per  Mitorcm  noa  ftectflet,  quo  minui  ibiverat  alioqttin  dicctrclttm  eft,  fi  lf|  qui 
Interpellarecoeplilety  vaktttdioeiinpeditiiaiiiterpe>lare  defiilet,  pvnam  non  caa^smtd. 

(i)  Ad  diem  fub  paena  peccnia  promifla  et  ante  dicn  mortuo  promiffore  :  committe* 
turpana,  licet  non  fit  harrcditas  ejuiadita. 

(c)Cum  ftipulatoa  fom  mibi  Vnva\tf  fi  oput  grbitrmtu  imt  snr§  cwtudoi  ^umsi  effic* 
ium  MM  faf  prntauttf  k  protuli  diem:  putafoc  ten  me  po4e  dicere  arbitratn  men  opus 
•fieAum  noo  efife  ante  cakndas  Jantai,  cum  iplc  arbitiio  mco  aliam  operi  Inierem  dcdcrim  ? 
Proculua  refpondit :  non  fine  caufa  difiinguendum  eft|  intercfle,  utrum  per  promiflbrcm 
mora  non  fbiflety  qoon^inus  opva  ante  calendai  Juniaa  itai  uii  fiipulatione  comprehenfom 
eratf  perficeretur,  an|  cum  jam  opui  efiici  noa  poflet,  ante  calendaa  Juniaa,  ftiputacor  diem 
in  Calendia  Augoftia  proCuriiTet  f  nam  fi  tum  diem  ftipulator  pnculity  cum  |am  opua 
ante  Calendaa  Junua  effici  non  poferat,  pu*o  pamam  cfile  cdmaiflSim  i  nee  ad  icm  per- 
tfneie,  quod  a^rquod  tempos  ante  ealendas  Juniaa  fuic  quo  fiipulatoi  aoo  defidcravrt  id  astc 
calendaa  Juniaa  efiici,  id  efi,  quod  non  arbitratua  nt  tferet,  quod  fieri  non  peteiat :  ant 
fi  bo&  lalfum  ail,  etlam  fi  /lipulatua  pridie  calendai  Juniaa  mortuua  cflet,  paroa  commifia 
non  eflet ;  quooiam  mortuut  arbitrjri  non  potniflet«  fc  aliquod  tempua  poft  mortem  ejus 
operi  prrficieodo  fuperfuiflfct :  et  propemodum,  etiam  fi  anu  calendai  Juniaa  ftttntum  tik 
Kmf'itf  opus  anu  earn  diem  efiici  non  potTe,  psHia  commifia  efi. 

within 
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within  the  term  prefcribodi  fo  that  the  prorogatioti  of  the  time 
which  might  be  afterwards  allowed  to  the  debtor^  would  not  dit 
charge  him  from  the  pcijalty  prerioufly  incurred. 

When  the  obligation  does  not  contain  any  ftipulation  of  the  tim^t 
within  which  a  thing  is  to  be  given  or  done,  the  law  i  aa.  {a)  §  t* 
di  verb.  ObL  decides^  that  the  right  of  the  penalty  only  attaches 
by  a  judicial  demand,  on  the  part  of  the  creditor. 

According  to  our  ufages,  whether  the  primary  obligation  does 
or  does  not  contain  a  term,  within  which  it  is  to  be  accomplifhed, 
a  judicial  interpellation  is  commonly  neceflary  to  put*  the  debtor  en 
demeure,-  and  confequently  to  give  the  creditor  a  right  to  tbm 
penalty. 

It  remains  to  obferve  that  the  penalty  cannot  attach^  when  it  is 
by  the  a£k  of  the  creditor,  that  the  debtor  is  prevented  from  dif* 
cfaaiging  his  obligadon.  {b)  1. 122.  $  3.  ^  verb.  Oblig^. 

A  R  T  I  C  L  £    ni. 

Whither  a  Debtor  may,  by  di/cbargtng  Part  of  his  OUigatimi  pfprtiallf 

avoid  the  Penalty. 

P  ^  .  A  debtor  icannot  pay  his  creditor  againft  lus  will,  a 
part  of  what  he  owes  him,  fo  long  as  his  obligadon,  al* 
though  indivifible,  continues  undivided,  as  we  {hall  fee,  infra  P.  HI. 
c.  X.  Art*  ni.  $  2.  Therefore  an  offer  to  the  creditor  to  pay  part 
of  what  is  owing  to  him,  cannot  avoid  any  part  of  the  penalty  ft!- 
pulated  in  cafe  of  non-performance,  if  the  creditor  refufes  to  re- 
ceive  fuch  partial  payment. 

But  if  the  cre(Utor  voluntarily  receives  a  part  of  his  debt,  (hall  he 
have  a  right  to^the  whole  of  the  penalty,  in  default  of  payment  of 
the  refidue  ?  U/pian,  in  the  law  9.  (r)  $  t..  ff.fi  quis  cautioni  in  Jud. 
decides,  that  aldiough,  according  to  the  fubtilty  oflaw,  itmayap* 
pear  that  in  dus  cafe  the  penalty  is  incurred  for  the  whole,  never* 
thdefsi  It  is  equiuble  that  it  Ibould  only  be  fo  in  proportion  to  the 

(«)  Sec  N«  3)99  wlMit  tlibSs  ^nott4. 

(^)  Cobcreda,  com  pmdU  licrcdtt«ria  diviftnatf  ttiram  pr«£iiiii  commune  icUfMnml 
fob  hoc  pado  :  uffqmt  mum  ptrtmjkmn  stUmrt  ^miffttf  um  ««/  tabtndi  /m»  ««/^ 
fttttfiri  wmdtrit  ttwtam  vtf  i^rlpoliyw  /  qood  A  ^it  aHMr  Adfliet,  pc^iim  ccatom  IatIccoi 
ffipolati  font.  Qucro,  aun  cohctet  mulicr  cohcmdis  llbcfofum  totont'tepitat  ttftMocoa* 
fca9ic»  ct  dcfidera? it,  vc  fecaadom  coowndoaem  nt  omatnCt  tot  vmimmt  t  ao,  A 
iii«licr  cxtero  luque  oihil  tale  iccerfat ;  fcodidcrity  prnnz  ab  ca  ceamm  ezigl  poliit«  Ri* 
tfoai&tt  feoundaffl  ea  iflm  piopoiiti«BC«r»  ohftatmai  doll  mali  aceptioiieffl. 

(t)  SI  phaliMi  ietwnnm  nomiiity  jaidkio  Sfttadi  caafr*  ana  ^alatioBC  proolcialar  | 
fBim  ^aidcm  iategnm  cammiui,  Iktc  aaat  ftaiM  aoaSt,  Labeantt  ^tdavtromSl^ 
omneaftitoi  aoadTs  s  iwram,  fi  pro  lata  uattts  oficratw  pma,  cx^eptionedoli  ufma 
com,  ^lu  at  bac  ilipalatioot  toaTOiiW* 

F4  part 


ai6  0/ Penat Obligations,  [P.  II. €.5. 

part  of  the  principal  obligation  which  remuns  to  be  difcharged: 
the  true  reafon  of  this  deciCon  is  that  which  is  given  by  Dumotdin^ 
and  which  we  have  above  referred  to,  viz.  that  die  debt  being  con- 
iidered  as  a  promife  to  compenfate  for  the  non-performance  of  the 
principal  obligation,  the  creditor  cannot  have  both  the  one  and 
the  other ;  then,  when  he  has'  been  paid  a  part  of  what  is  due 
upon  the  principal  obligation,  he  can  be  no  longer  entided  to  re- 
ceive the  penalty  in  rcfpe£t  of  that  part  5  otherwife  he  would 
receive  both,  which  ought  not  to  be;  this  is  the  10th  clef 
of  Dumouliriy  in  hU  treatife  di  Divid.  Csf  Ifidivid.  p.  3.  n.  Ii2. 
in  omrtilus  Jtve  individuiji  five  dividuis  pctna  mn  comtrnttituri 
njfi  pro  parte  contraventionis  efficacts^  nee  pote/l  exigi  cum  princi" 
pali ;  fed  creditor  mn  tenetur  partem  principalis^  fe*  partem  peentt 
accipere. 

This  may  be  illudrated  by  an  example :  upon  felling  me  a  farm, 
without  any  beads  to  cukivate  it,  you  oblige  yourfelf  to  fumifti  me 
widi  two  pair  of  oxen,  under  the  penalty  of  500  livres,  in  cafe  you 
fail  to  do  fo ;  you  cannot  in  this  cafe  oblige  me  to  receive  one  pair, 
as  I  am  not  obliged  to  receive  a  part  only  of  what  is  due  to  me, 
and  confequently,  the  offer  of  one  pair,  if  I  refufe  to  receive 
them,  does  not  prevent  your  being  liable  to  me  for  the  entire 
penalty ;  but  if  I  voluntarily  receive  one  pair,  and  you  make  default 
in  furnifhing  me  with  the  other,  I  cannot  demand  more  dian 
a  moiety  of  the  penalty  ;  for  having  received  a  part  of  what  formed 
.the  obje£l  of  the  principal  obligation,  I  cannot  have  the  whole  pen- 
alty, as  I  am  not  entitled  to  both  the  one  and  the  other. 
P  "        Our  principle,  that  the  penalty  is  only  due  propor- 

tionately, and  in  refpeft  of  the  part  for  which  the  prin- 
cipal obligation  is  not  executed,  holds  equally  good  whether  you 
engage  for  a  penalty  in  refpeA  of  your  own  ad,  or  of  that  of  a  third 
perfon:  for  inftance,  if  you  undertake  under  the  penalty  of  a 
hundred  pounds,  that  Peter  (hall  not  claim  from  me  a  certain 
cftate,  the  penalty  will  be  due  if  Peter  claims  a  moiety  only  of 
the  eftate,  unlefs  the  contrary  particularly  appears  to  be  the  inten- 
tion of  the  parties.  Dumculin^  ibid.  3*  '^  5  3 1  • 
P  -       Thefe  decifions  principally  affedi  obligations  of  divi- 

^  fibfe   things :    it  would  feem  that    they  could  not  be 

applied   to  obligations  of  indivifible   things  \  they   are  however 
fometimes  applied  even  to  them. 

Although  the  exercife  of  a  predial  fervltude  (a)  is  indiviCble, 
and  confequently  the  obligation  contrafled  by  the  proprietor 
of  the  cftate  vhichis  fubjcft  to  it,  to  fuficr  the  exercife  of  the 
ibivitude,  is  an  indivifible  obligation;  neverthelefsj' if  this  fer- 

(#)  An  etfoDeati 

vitttde 
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fknde  b  limited  to  a  certain  purpofe  which  terminates  in  fome* 
thing  divifible,  and  the  purpofe  has  been  fulfilled  in  part>  the 
penaltj  wiU'*be  diyided  and  will  only  attach  in  refpe£l  to  the 
part,  for  which  the  purpofe  has  not  been  fulfilled  $  this  may  be 
illuftrated  as  follows : 

Your  eftate  is  fubjeA  to  the  fervitude  of  the  occupiers,  being 
obliged  at  the  time  of  the  yintage,  to  fufier  me,  to  carry  my 
produce  through  fuch  eftate,  under  the  penalty  of  a  hundred 
crowns  in  cafe  of  difturbance )  in  this  cafe,  if  after  having  per* 
xnitted  the  half  of  my  vintage  to  pafs,  you  hindered  the  paflage 
of  the  remainder,  you  only  incur  half  the  penalty :  for  «1* 
though  the  right  of  paflage  be  indivifible,  and  the  obligation 
of  allowing  the  exercife  of  this  fervitude  is  the  obligation  of 
an  indivifible  thing,  neverthelcfs,  as  the  fervitude  is  limited  to 
the  carriage  of  my  vintage,  which  is  a  particular  purpofe,  and 
my  vintage  is  divifible,  it  cannot  be  difputed  but  tiiat  I  have  enjoy* 
ed  in  part  the  purpofe,  for  which  the  fervitude  was  impofed^ 
and  that  you  have  allowed  me  the  enjoyment  of  it,  by  permit- 
ting me  to  carry  the  half}  and  therefore  I  can  only  demand 
half  die  penalty :  for  I  cannot  receive  the  whole  of  the  pen- 
alty, and  enjoy  in  part  the  benefit  of  my  right  of  fervitude:  I 
cannot  at  the  fame  time  have  the  one  and  the  other :  this  is  laid 
down  by  Dumoulin,  in  the  inftance  fuppofed,  qutat  fays  he,  i£c 
fervitus  deft  indivulua,  divUuatur  ex  accidentia  et  ex  fine  dividuOf  ef 
iebet  judicari^fecundum  regulam  dividuorum,  p.  3.  /r.  363. 
P  .       Our  principles  may  likewife  be  in  fome  degree  applied 

to  indivifible  obligations,  in  the  following  and  fimilar 
cafes;  you  engage  under  a  certain  penalty,  to  give  me  a 
right  of  paflage  upon  an  eftate  of  which  you  have  the  ufufruft  (i)  % 
undertaking  for  the  ratification  zSt  of  the  proprietors,  three  of  the 
proprietors  ratify  it,  one  only  refufes  to  impofe  the  fervitude; the 
penalty  10  indeed  due  to  me  /or  the  whole,  for  the  refufal  of  any 
one  proprietor  to  impofe  the  fervitude  hinders  its  being  impofcd 
at  all,  notwithftanding  the  ratification  of  the  other  three  ;  as  a 
right  of  fervitude  cannot  be  impofcd  in  part,  and  confequently 
cannot  be  impofcd  without  the  confent  of  all  the  proprietors  $  but 
as  this  ratification,  although  it  is  entirely  ufelefs  for  impofing  a 
leal  right  of  fervitude  upon  the  eftate,  nevcrthelefs  has  an  tSe€tp 
which  confifts  in  perfonally  obliging  thofe  who  have  ratified  to  let 
me  pafs,  I  cannot,  without  giving  up  this  obligation,  demand  the 
whole  of  the  penalty,  but  only  a  part  of  it,  as  I  could  not  receive  the 
whole  penalty,  and  at  the  £ime  time  retain  a  part  of  the  right 


(#)  As  ttfttlhift  it  an  eftate  f9i  lift,  or  other  tMBporiry  iatertft. 
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arifing  from  the  principal  obligation.     DmHoulin,  p.  3.  4.  473^  ff 

474- 

P  -       Our  principle,  that  the  penalty  is  only  doe  in  propor- 

tion to  the  partj  for  which  the  principal  obligation  has 
not  been  executed,  holds  good  even  when  the  penalty  confifts  mfome« 
thing  indivifible.  For  inftance,  I  have  fold  you  an  eftate,  and  you 
liare  paid  me  the  price,  except  fifty  piftoles ;  which  you  engage  to 
pay  me  in  a  year  :  and  it  is  agreed  between  us,  that  in  default  of 
payment  of  this  fum,  you  (hall  grant  to  me,  inftead  of  it,  2  right  of 
profpe£t  orer  an  eftate,  belonging  to  you,  and  adjoining  to  mine ; 
I  have  received  from  you  twenty-five  pifloles ;  in  default  of  the 
payment  of  the  remainder,  I  cannot  require  the  payment  of  the 
whole  penalty,  but  only  the  moiety  for  which  the  principal  obli- 
^tion  has  not  been  executed  ;  and  as  the  penalty  confifts  in  a 
tight  of  fervitude  which  is  indivifible,  and  not  fufc^ptible  of  part», 
I  cannot  demand  it  from  you,  without  ofiering  to  pay  you  half 
■the  value  of  it,  as  only  half  the  penalty  is  due.  DumouEn^p.  3. 
n.  523.  ^fii*  r./upri. 


ARTICLE  rv: 


Whithir  the  Penalty  is  incurred  fir  the  nvboU  and  bj  alt  the  Hthrs  rf 
the  Debtor^  bj  the  Contravention  efom  of  them. 

It  is  neceflairy  in  this  refpe£l  to  diflinguifh  between  divifible 
and  indivifible  obligations. 


{  I.     Decijton  of  the  S^iefiion,  wth  refpeS  to  InJRvifthle  OhEgationj. 

P  -       When  a  primary  obligation,  contracted  with  a  penal 

claufe,  is  the  obligation  of  an  indiviGble  thing,  the 
contravention  of  it  by  one  of  the  heirs  of  the  debtor,  entitles 
the  creditor  to  the  whole  penalty,  not  only  againft  him  who  has 
canfed  it  to  attach  by  his  contravention,  but  alfo  againft  all  his 
co-heirs,  who  are  liable  for  the  parts  for  whidi  they  are  refpedive- 
1y  heirs,  faving  their  recourfe  againft  him  who  is  guilty  of  the 
contravention. 

For  inftance,  if  any  one  obliges  himfelf  to  allow  me  a  right 
of  paflage  over  his  eftate,  under  the  penalty  of  zo  livres,  in  cafe 
of  interruption  \  if  any  one  of  the  heirs  of  the  debtor  ibuts  up  the 

pafHige 
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lagc  sfaanft  toCf  ahhoiigli  witboul  tw  f9XtKXp9tban^  and 
contnry  to  die  will  of  Ms-  co-hfon^  the  entixc  penalty  will  bf 
incurred)  and  that  againft  each  of  the  hdis  of  ay  -debtor,  who 
will  be  refpe£Hfely  liable  for  their  hereditary  parts  $  for  the  things 
which  b  the  obje£l  of  the  primary  obligation,  being  indxrifible,  aa 
it  is  not  fnfceptible  of  partfi,  the  conlrafculion  of  one  of  Am  ban 
is  a  contravention  to  the  whole  obligation,  and  confequently,  the 
whole  of  the  penalty  is  incarred  by  all  who  are  liable  to  it,  aa 
heirs  of  the  debtor,  who  had  ohHged  himielf  to  fnch  penalty  ia 
cafe  of  contnnrentia».    Thia  is  the  dedfion  of  Cdo  'm  the  law  4. 

^  Cato  firiUt :  fmmd  arUt  picmnue  prmmjpt :  Ji  quid  ^BUr  Jit 
f§Biim  s  mortu^  frmmffiirt^Ji  m  pbifibus  bendibus  anus  eoniri  qt^tm 
amtumjitjftcerk  ;  out  ah  mumbm  heredihus  pmnam  cwnmiiti  prp  por^ 
Hem  bindkariij  ma  tA  mm  pro  pcrtiom  fui :  uh  omnihity  Ji  iijac^ 
turn  de  quo  cautum  i^ in£viduumjty  vtlutiiter  fieri  quia  quod  in  porta 
£fmB  non  pdifty  oi  ommhu  quodam  modo  JaBum  vidertturJ*  And 
a  little  lower,  *<  omms  romtnf/Sjfi  videntur,  quod  mfi  in  JUidum 
feeeari  pokrky  illamJKpulationem  per  ie  non  fieri  quominus  mUn  irt 
oftrt  ttcfutu 

The  jurift  Puu/uSf  decides  die  fame  thing  in  the  law  85.  §  3. 
ff  Die.  7ft »  <<  queniam  licet  at  uno  proMeor^  mn  tamen  in  partem 
pnbBeory*  and  he  adds,  ^/ed  eaterijamilia  ereifeundajudiciofarcieni 
muntruntm 

As  each  of  the  hens  %  only  liable  to  the  penalty,  for  the  part 
for  which  he  is  heir,  they  are  in  this  refpe£l  difierent  from  debtors 
in  folido,  who  are  debtors  of  the  penalty  for  the  whole,  when 
it  is  incurred  by  one  of  them,  aa  they  are  alfo  for  the  principal 
obligation, 

^  .  Can  the  creditor  demand  the  whole  of  the  penalty 
^  35  J  jpom  the  heir  who  made  the  contravention  ?  The  reafon 
for  donbting  is,  that  the  law  does  not  fay  fo,  and  that  it  fays  on 
the  contrary,  that  the  penalty  is  due  by  all  the  heirs,  for  their  here- 
ditary portion  only.  It  may  be  added,  that  the  contravention  of  the 
heir  does  not  incur  the  penalty,  except  in  as  much  as  fuch  con- 
travention is  in  the  natnre  of  a  condition,  upon  which  the  obliga- 
cion  of  the  penalty  has  been  contraAed  by  the  deceafed ;  and  this 
debt  of  the  penalty  being  a  debt  of  the  deceafed,  and  divifible, 
die  heir  can  only  be  bound  for  the  portion  for  which  he  is  heir^ 
and  for  whidi  he  fncceeds  as  fuch  to  the  debts  of  the  dccrafed. , 

k  muft  be  decided  neverthelefs,  that  the  heir,  who  contravenea 
die  indivifible  obligation  contra£led  by  the  deceafed,  1>ecomes 
dcbtoi  for  the  whole  penalty :  it  ^annot  be  doubted  but  that  he 

IS 
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is  liable  to  it  at  lead  circuxtoufly  and  indiredly ;  for,  as  he  is  liable 
to  acquit  his  co-heirs  of  the  parts  for  which  they  are  boondi  the 
creditor  ought  to  be  admitted^  in  order  to  avoid  a  circuity  of  ac« 
tions,  to  demand  from  him  not  only  for  his  own  part  of  the  pe* 
nalty>  but  that  of  his  co-heirs  whom  he  is  bound  to  indemnifyi 
and  confequently  the  whole.^ 

Dumouliny  p.  3.  »•  173  &  I74»  et  pafftmaRUi  goes  further,  and 
maintains  that  this  heir  owes  die  whole  penalty,  not  only  cir- 
cuitoufly,  but  alfo  dire£lly ;  for,  the  primary  obligation  being  fup- 
pofed  to  be  indivifible,  he  is  debtor  for  the  whole  of  it,  and 
debtor  under  the  penalty  agreed  upon ;  now,  his  contravention  of 
an  obligation  for  the  whole  of  which  he  is  bound,  fliould  make  him 
incur  the  whole  penalty.  This  is  fupported,by  an  argument  de« 
duced  from  the  law  p.  (^ ) j^*  depas  ;  where  it  is  decided,  that  a  par- 
ticular heir  of  the  depofitary  who  by  his  own  a£i  has  caufed  the 
kfs  of  the  thing  depofited  with  the  deceafed,  i^  ^nfwerable  to  the 
perfon  who  depoCted  it,  for  the  whole  of  the  damages  ^  becaufe, 
although  the  principal  obligation  of  refloring  the  thing  depoGted,  is 
divifible,  the  accefiary  Qbligation  of  good  faith  in  the  pre* 
fervation  of  the  thing  depofited  is  indivKible,  to  which  each 
of  the  hdirs  of  the  difpofitory  is  liable  for  the  whole,  and  which 
makes  him  debtor  for  the  whole  of  the  damages  of  the  creditor, 
when  he  contravenes  it ;  and  if  an  heir  for  part,  who  by  his 
own  aft  contravenes  an  indivifible  obligation  of  the  deceafed,  if 
debtor  for  the  whole  of  the  damages,  he  ihould  be  fo  likewife  for 
the  whole  of  the  penalty,  Cnce  the  penaky  is  in  lieu  of  damages, 
and  is  only  the  liquidation  of  them  agreed  upon  by  the  parties 
themfelves  :  fuch  is  the  reafoning  of  Dumoulin. 

With  regard  to  the  firft  objedion  deduced  from  $  Cato^  the  ziw 
fwer  is,  that  when  Cate  decides  that  in  indivifible  obligations  the 
contravention  by  one  of  the  heirs  caufes  the  penalty  to  be  incuiw 
red  againft  each  of  them  for  their  hereditary  portions,  he  only 
means  the  heirs  who  have  not  participated  in  the  contravention ; 
with  regard  to  the  fecond  objeAion,  that  the  obligation  of  the  pen« 
alty  being  a  divifible  obligation  contraded  by  the  deceafed,  each 
heir  can  only  be  bound  for  the  part  for  which  he  is  heir,  the  an- 
fwer  of  Dumoulin^  is,  that  this  is  true  when  the  heir  is  only  liable 
as  heir,  tanquam  bares  s  but  when  he  is  liable  ut  ipfcy  et  ex  propria 
fdiioy  he  is  aufwerable  for  the  whole,  and  this  is  one  of  his  clefs  to 
decide  queftions  upon  this  fulye£l ;  aliud  eft  teneri  beredem  ut  be^ 
redemf  aliud  teneri  ut  ip/u$n»  TV.  de  div.  et  iodiv.  p.  3.  n.  5.  &  1 12. 

{m)  In  depofiti  aAi«De,  &  ex  fado  itftm&i  agatur  adverfas  ttnum  ex  ploribtif  hefedi^iii» 
pro  pntt  hereditaria  agere  debeo  :  fi  veto  ex  fao  deii£ko»  pcD  parte  noo  ago  j  neritv :  ^vit 
ciliiaaciorefcrtsr  94  dolum,  ^ttcm  in  ibUdwii  iple  hoes  admiiit. 

It 
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-  It  being  eftaUiflied,  that  the  heir  who  has  contravened 
^  ^^'  ^  an  indivifible  obligation,  is  pcrfonally  liable  for  tKc  whole 
of  the  penalty,  we  muft  for  the  famereafon  decide,  that  when  the 
contraTention  is  made  by  'fcvcral  heirs,  each  of  them  is  liable  to 
the  penalty  in  folido ;  for  the  contravention  of  his  co-heirs  does 
not  leflcn  his,  nee  qui  peccavit^  ex  eo  relevari  debet y  quod  peceati  eoftm 
fartem  babuit  g  multitudo  peccantium  non  exonerate  fedpotius  aggravate 
Dumoulirtf  ibid.  p.  3.  n.  148. 

P  g  -  All  that  we  have  faid  in  this  paragraph  with  refpeft  to 
the  heirs  of  the  debtor  of  an  indivifible  debt,  applies 
to  feveral  principal  debtors  who  have  contracted  together,  with- 
out folidity,  an  indivifible  obligation  under  a  penalty ;  the  con* 
travemion  by  one  of  the  debtors  obliges  the  others  to  the  payment 
of  die  penalty,  each  for  his  refpe&ive  part,  faving  their  recourfe^ 
and  it  obliges  the  perfon  contravening  for  the  whole ;  and  when 
the  contravention  has  been  made  by  feveral,  it  obliges  them  in 
folido. 


J  n.  Decifion  of  the  ^efiion  with  refpeHto  Divi/ible  Obligations* 

\  .  When  the  primary  obligation  contra£led  under  a  penal 
^  claufe  is  the  obligation  of  a  diviiible  aft,  Cato^  in  the 
paflage  above  cited,  feems  to  decide  that  the  heir  who  contra* 
yenes  the  obligation,  only  incurs  the  penalty  as  to  the  part  for 
which  he  is  heir  \Jideeo  cautum  fit  quod  diviftohem  recipiat^  veluti 
amplius  non  agi  eum  heredem  qui  adversus  ea  facii^  pro  portionefua 
folum  poenam  committere. 

The  cafe  mentioned  in  the  law  itfelf  is  an  illuilrafion  of  this 
fabjefl; :  a  perfon  engages  under  the  penalty  of  300  livres,  to 
acquiefce  in  the  fentence  of  an  arbitrator  who  had  difallowed  a 
demand,  by  which  he  alledged  himfclf  to  be  my  creditor  for  ten 
meafures  of  corn  \  one  of  his  heirs,  who  is  fo  for  a  fifth  part,  haSy 
contrary  to  the  faith  of  this  agreement,  renewed  the  conteft,  and 
demanded  from  me  his  fifth  fhare  of  the  ten  meafures,  which 
the  arbitrator  decided  I  did  not  owe ;  he  alone  incurs  the  ftipulated 
penalty,  and  he  only  incurs  it  for  the  fifth  part  for  which  he  is  heir  ; 
the  reafon  is  that  the  obligation  is  divifible,  and  as  the  heir  could 
only  contravene  it  in  refpeft  of  the  part  for  which  he  is  bound,  he 
can  only  be  fubjef^  to  the  penalty  to  the  extent  of  that  part ;  his 
co*heirs,  who  not  only  have  not  contravened  it,  but  have  fatisfied 
their  part  of  the  obligation,  by  acquiefcing  in  the  fentence,  cannot 
be  liable  to  the  penalty;  the  creditor  who  is  (iUisficd  in  regard  to 
their  parts  of  the  principal  obligation,  cannot  demand  their  parts 
of  the  penalty,  as  he  cannot  at  the  fame  time  liavc  tlie  paymcnr  rf 

a  the 


Ae  princtpal  obligatioa  and  tbe  penaltjj  a$  we  ha^  feen  aboTe 

The  ^\m!gtv^^  Ji  firUm  of  the  law  5,  1^  /;V.  aj^iean  coo. 
trary  to  this  deciflon  of  Colo  \  it  is  there  decided)  that  when  one  of 
tiie  heirs  of  the  debtor  has  fadsfied  the  obligation  in  refpeA  o( 
die  part  for  which  he  was  bounds  he  notwithftaading  incurs  the 
|»enaltyy  if  his  co-heir  does  not  fatisfy  it  in  like  manner^  fafing 
his  recourfe  againft  the  co-heir  who  cauled  the  penalty  to  be 
incurred,  in  not  fatisfying  his  part  of  the  obligation,  j?  7^^ 
promfiru  et  Ji  ea  filuta  non  tjfet^  pccnam^  etiam  Ji  unus  ex  hereMut 
tms  portknem  fuam  ex  firte  fdverit^  nibilominui  petnam  eommtut 
donee  portio  ccheredis  fdvatur,  Sed  a  coberede  ei/atisfieri  debet ;  net 
gmm  aliud  in   hu  JlipuiluUmhux  f%ne  injuria  Jl^ulaitiris    C9fffiitm 

Interpretersy  both  ^  ancient  and  modem,  have  endeavoured  to 
reconcile  thefe  two  texts ;  DumouUn  adduces  diflferent  conciliatioQS 
of  the  ancient  interpreters,  ail  of  which  he  refutes. 

We  adhere  to  thofe  of  Cujas  and  of  DumouUn^  tr.  de  divide  if 
individ.  p.  i.  n.  6a.  (sf  feq.  which  (hould  be  taken  together,  and 
according  to  which,— when  the  obligation  is  divifible,  tarn  foluHone 
quam  obligaiione^  when  the  intention  of  the  parties,  in  adding  the 
penal  claufe,  was  (imply  to  aflure  the  pdrformance  of  the  obliga- 
tion, and  not  to  prevent  the  payment  from  being  made  in  parts  by 
the  difierent  heirs  of  the  debtor,  particularly  when  the  aA,  which 
conftitutes  the  obje£l  of  the  primary  obligation,  is  fuch,  that  'the 
different  heirs  of  the  debtor  cantiot  accomplifh  it  otherwife,  than 
each  for  his  own  hereditary  part, — in  this  cafe  the  deciiion  of  Cat9 
ought  to  prevail;  the  heir  of  the  debtor  who  contravenes  the 
obligation,  fhould  alone  incur  the  penalty,  and  that  only  for  the 
part  for  which  he  is  heir ;  the  z€c  adduced  in  the  inftance  of  $  CaU^ 
amplius  non  agi^  is  one  of  thofe  which  is  divifible,  tarn  fohttione^ 
quam  Mlgationey  and  which  in  the  nature  of  things  cannot  be  ac* 
compliihed  by  the  different  heirs  of  the  perfon  who  contraAed  the 
engagement,  except  for  tHe  part  of  which  each  is  heir :  for,  as  each 
of  the  heirs  only  fucceeds  to  his  own  part  of  the  right  and  of  the 
pretenfion  which  the  deceafed  engages  not  to  exercife,  each  of  the 
heirs  can  only  contravene  or  execute  this  engagement,  by  renewing, 
or  not  renewing  this  pretenfion  with  refpcA  of  tbe  part  whidi 
belongs  to  himfelf. 

On  the  contrary,  when  the  obligation  is  divifible  indeed,  ^toai 
Migaticnemf  but  indivtfible  quoad  /alutionem^  and  the  intention  of 
the  parties,  in  adding  the  penal  claufe,  was,  that  the  payment  flioukl 
only  be  made  by  the  whole,  and  not  by  parts  \  in  diis  cafe  each 
of  die  heirs>  by  fatisfying  Iiis  part  of  the  primary  obligation,  wiU 

not 
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AOtsfoid  iBcmring  Ac  penalty;  and  die  \fi  fariem  flionU  be 
icftriAed  to  thU  cafe  which  lecoociles  it  with  the  $  Cai9. 

DummJim^  p.  i.  m.  ^2^  gives  as  an  example  of  the  decilionof 
4  jC  ^Hem^  the  cafe  of  a  merchant  who  has  ftipulated  with  his 
ilcbfeor  a  certain  fum  of  money  by  way  of  penalty,  in  cafe  the 
priac^al  fum  doe  to  him  be  not  remitted  to  him  in  a  certaia 
ipbce  at  the  time  of  a  certain  iair ;  thp  ofiers  which  one  of  the 
heirs  ihould  make  to  remit  his  part  Ihould  not  prevent  die 
penalty  horn  being  due  for  the  whole»  in  default  of  offering 
the  whole  i  for  as  the  merchant  can  only  tranfaft  his  bnfi* 
ads  at  the  fair,  with  die  whole  of  the  fum  which  b  doe  lo 
him,  the  intention  of  the  parties  in  ftipnlating  the  penalty  was^ 
diat  it  ihould  be  incurred  for  the  whole,  in  default  of  payment  of 
the  whole  fum  due,  notwithftanding  the  partial  payment  which 
ought  be  made;  for  this  partial  payment  cannot  repair,  even  in  pai^ 
the  injury  which  the  creditor /ufiers  from  the  dehy  in  paying  die  re- 
mainder, and  it  is  for  the  reparation  of  this  injury  that  the  penalty 
was  ftipulated.  Obferve,  alfo^  that  in  the  inftance  of  iJlfirUm^ 
At  peniky  is  ftipubCod  for  the  delay  of  the  performance ;  theve-* 
foie  the  creditor  ought  to  receive  bodi  the  principal  and  the 
penalty. 

The  law  85.  §  6.  d.  tU.  Kkewife  relates  to  the  cafe  of  an  obEga- 
tion  divifible,  quoad  MigaitMem,  but  indivifible,  quoad  foluUonem  \ 
it  is  laid  in  the  cafe  of  this  ftipulation,  ^fimdus  Titiaiws  datmi  mm 
eriti  centum  dart  g  mji  Mus  detur,  pctna  committiiur  centum^  mc 
ptoJefi  partts  fundi  dart  ctffantt  uno^  quemadmodum  nee  prodefi  mi 
Uberandum  pignusy  partts  creditori  filvere  ;  although  die  dbligatioa 
of  giving  fundum  Titianum  be  an  obligation  divifible  quoad  oUgn^ 
tknemf  neverthelefs  this  obligation,  whether  it  arifes  from  a  coo* 
tnGt  of  {ale,  from  a  contra£l  of  exchange,  a  tranfa£kion,  or 
from  any  other  caufe,  is  indivifible  quoad  folutionemf  the  creditor 
having  an  intereft  not  to  have  the  farm  in  part,  and  having  in* 
tended  only  to  have  die  whole  of  it;  therefore,  if. one  of  the 
heirs  of  the  debtor  is  en  demeure  with  refpe£l  to  giving  hia  part 
of  tUs  eftate,  the  ofiers  of  the  others  to  give  theirs,  and  even 
tiieir  ceflion  of  them  to  the  creditor,  who  only  accepted  thofe  parts 
but  in  the  expe£btion  of  a  ceflion  of  the  remainder,  would  not 
prevent  the  creditor  from  demanding  the  whole  of  the  penalty,  of- 
fermg^  however,  to  ^ve  up  all  claim  to  the  portions  of  the  eftate 
which  he  may  have  received,  for  he  cannot  have  both  die  one 
and  the  other. 

r  q6o  1       In  die  cafe  of  %fi  fiirttm^  when  one  of  die  heirs  of 

the  debtor,  by  not  fatisfying  the  primary  obiigadon  for 

die  part  lor  which  he  was  liable,  has  oauied  the  penalty  to  be  in* 

curr  ri 
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ctirred  againft  the  others^  who  were  ready  to  fatirfy  their  parts^ 
does  hehimfelf  incur  the  whole  of  the  penalty?  He  does  not  incur 
it  direfkly^  except  for  the  part  for  which  he  is  heir.;  for  as  he  is 
only  fubje£l  to  the  primary  obligation  for  this  part>  he  could  not 
himfelf  have  contravened  it)  except  for  this  part ;  he  can  only  then 
incur  this  part  of  the  penaltyi  which  ought  to  be  proportionate  to 
the  contravention  \  in  this  refpeft  divifible  difitr  from  indivifible 
obligations  \  but  although  he  be  not  direAly  bound  for  more  than 
his  own  part  of  the  pe&alty,he  is  indire£lly  bound  for  the  whole ; 
for  his  co-*heirss  who  were  ready  to  accomplifli  the  obliga- 
tion  for  their  part»  having  incurred  the  penalty  by  the  de- 
fault of  this  heir  in  fatisfjring  his,  he  is  bound  judido  famHie 
ireifciinda  to  acquit  them  of  it,  d.  $  Jifirtem^  and  to  avoid  a  ufelefs 
circuity  of  a£lionS)  the  creditor  may  demand  the  penalty  from 
him  not  only  for  the  part  for  which  he  is  bound  direfUy,  but 
alfo  for  thofe  of  his  co-heirs,  from  which  he  is  bound  to  exonerate 
them,  and  confequently  for  the  whole. 

We  have  hitherto  fpoken  of  the  cafe  in  which  the  heir  in  part 
has  failed  to  fatisfy  a  divifible  obligation  of  the  deceafed,  for  the 
part  to  which  he  vras  liable ;  the  inftance  of  $  Cato  and  that  of 
$  Ji  firtim^  although  different  from  one  another,  as  we  have  ob- 
served, are  both  referable  to  this  cafe ;  we  may  fuppofe  another 
cafe,  refpe&ing  which  we  have  no  text  of  law  $  it  is  a  cafe  in 
which  one  of  the  heirs  of  the  perfon  who  has  contra£led  a  divifible 
obligation,  with  a  penalty  for  its  infradion,  ihould  contravene  this 
obligation  of  the  deceafed  for  the  whole,  and  not  for  the  part  only 
for  which  he  is  heir. 

For  inftance,  a  perfon  has  let  his  eftate  to  another,  and  leaves 
four  heirs,  one  of  whom  has  eviAed  the  tenant  from  the  whole ; 
two  queftions  may  be  propofed  in  this  cafe  ;  the  firft,  whether  the 
penalty  is  incurred  by  this  heir  for  th(*  whole?  thefecond,  if  it  is 
incurred,  not  only  againft  him,  but  againft  his  co-heirs  for  their 
hereditary  parts?  The  reafon  for  doubting  uponthefe  two  queftions 
is,  that  a^  this  heir  is  only  bound  as  heir  for  the  part  for  M^hichhe  is 
heir,  he  (hould  be  looked  upon  as  a  ftranger  as  to  the  other  parts ) 
his  moleftation  of  the  tenant  is  only  in  his  charader  of  heir,  fo  far  as 
regards  his  own  part,  and  itis  the  moleftation  of  a  ftranger  as  to  the 
reft;  whence  it  is  concluded,  that  as  the  moleftation  of  a  ftranger 
without  right  to  the  enjoyment  of  the  tenant,  cannot  induce 
the  penalty  either  againft  fuch  ftranger  who  would  be  only  liable 
to  damages,  nor  againft  the  heirs  of  the  perfon  granting  the  leafe, 
whjo  would  only  be  bound  to  remit  the  rent  to  the  tenant,  in  pro- 
portion as  his  enjoyment  has  been  leffened,  in  cafe  of  the  infol- 
vency  of  the  perfon  who  caufed  the  moleftation ;  fo,  in  this  cafe,  the 

penalty 
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penalty  ought  not  to  be  incurred  by  this  heir,  except  for  the  part 
for  which  he  is  heir ;  he  ought  only  to  be  liable  to  damages  for  the 
remainder,  and  the  penalty  ought  fiot  to  attach  againft  his  co-heirs  : 
Dttmoulinf  however,  who  treats  upon  thefe  qucftions,/.  3.  n.  412^ 
{gfeq.  decides  that  in  this  intlance,  the  whole  of  the  penalty  is  incur-* 
ltd  by  this  heir ;  and  thttt  it  is  even  incurred  by  his  co-heirs>  for  the 
part  for  which  each  is  beit".  To  eftaUifh  his  decifion,  and  at  die 
fame  time  to  refute  the  reafoning  that  we  have  juft  ftated,  he 
diftinguiflies  in  this  obligation  of  the  leafe,  and  in  all  other  divifi^ 
ble  obligations,  two  kinds  of  obligations ;  the  principal  obligation^ 
which  in  this  cafe,  is  that  of  the  leafe,  and  which  is  divifible ;  and 
the  accefiary  obligation,  which  is  the  obligation  of  good  faith,  and 
which  is  individble,  and  for  which  confequently  each  heir  is  bound 
for  the  whole.  The  particular  heir  of  the  leflbr,  who  evi£is  the 
tenant,  was  not,  in  truth,  fubjeft  to  the  principal  obllgadon,  except 
for  his  part }  but  lie  was  liable  for  the  whole  and  indivifibly,  a9  to 
the  prefervation  of  good  faith.  This  good  faith  obliged  him  not  to 
moleft  the  tenant,  not  only  as  to  his  own  part,  but  even  as  to  the 
odiers;  in  expellutg  the  tenant  from  the  whole  of  the  f  njoyment^ 
he  ought  not  then  to  be  confidered  as  having  (imply  trefpafled  at 
a  ftranger,  with  refpe£l  to  the  other  parts,  but  as  having  contra* 
vened  the  obligation  of  good  faith,  for  which  he  was  bound  as 
heir,  even  with  regard  to  the  other  parts;  this  contravention  there- 
fore, being  a  contravention  even  with  regard  to  the  other  parts,  and 
confequently  to  the  whole,  of  an  hereditary  obligation  contrafled 
by  the  deceafed,  under  the  penalty  contained  in  the  agreement,  it 
ought  to  make  the  heir  who  contravcntd  the  obligation,  incur  the 
whole  of  the  penalty  ;  fuch  is  the  deciiion  of  Dunwuiin  upon  the  firft 
queilion.    He  confirmd  this  decifioo  by  the  following  reafoning  7 
if  it  were  true,  fays  he,  that  this  heir,  in  wholly  cvi£ling  the  tenant, 
ought  only  to  be  coiiGdercd  as  having  contravened  the  obiigatioil 
as  to  his  own  pare,  and  cuj^ht  only  to  b^  confidered  as  having  trei^ 
pafled  as  a  ftranger  in  refpe£t  to  the  other  partSj  it  would  follow, 
that  the  tenant  would  not  have,  by  reafon  of  the  contravei^on  of 
thefe  parts,  an  hypothecatioh  upon  the  goods  of  the  decealed^  Te<« 
fttlting  from  his  leafe  ;  it  would  follow  that  though  the  leafe  had 
pafled  under  an  official  feali  fuch  as  that  of  the  Chatelet  of  Orkant^ 
the  tenant  could  not  proceed  againft  the  heir  who  hadevi^ed  him, 
hdfott  die  bailli  of  Orleans^  except  for  the  part  for  which  he  is  heir : 
now,  this  is  what  no  body  will  contend  ;  then  this  heir  in  part,  \>f 
cri&ing  die  tenant,  fhould  be  confidered  as  having  conttaveded  art 
hereditary  obligation,  not  only  as  to  his  own  part,  but  alfo  as  to  the 
ether  parts,  and  for  the  whole ;  and  confequently  he  ought  to 
Vol- 1.  Q^  incur 
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incur  the  whole  of  the  penalty  agreed  upon»  in  cafe  of  contravene* 
tion. 

With  regard  to  the  fccond  queftion,  DumouHn^  for  the  fame 
reafon,  decides  that  the  penalty  is  incurrcdv  not  only  againft  this 
heir,  but  againft  each  of  his  co-heirs,  for  the  part  fot  which  they  are 
heirs  j  for  by  the  penal  claufe  the  deceafed  obliges  himfelf  and  all 
his  heirs  to  the  payment  of  the  penalty >  in  cafe  of  the  contraTcn- 
tion  of  the  primary  obligation ;  if  then  there  has  been  a  contraven* 
tion,  it  may  be  faid,  that  the  condition  under  which  this  obligation 
of  the  penalty  was  contrafted  has  xxifted ;  and  confequently  diat 
all  the  heirs  of  the  deceafed  are  liable  to  it. 

If  the  deceafed  had  given  fureties  in  cmnem  caufam^  then,  the 
obligation  of  the  fureties  would  extend  as  Well  to  the  primary  obli* 
gation,  as  to  the  penal  \  the  a£b  of  the  heir,  who  has  expelled  the 
tenant,  would  have  obliged  the  fureties  to  the  performance  of  the 
penalty  ;  ^  multo  fortiori^  it  ought  to  oblige  his  co-heirs  who  fuc- 
ceed  to  this  obligation  as  principal  debtors. 

P  ^  -  This  decifion  of  the  fecond  queftion  applies  eren 
where  the  heir  who  has  evi^ed  the  tenant  was,  alone, 
liable  to  the  primary  obligation  of  the  leafe ;  as  in  the  following 
inftance  :  I  let  an  eftate  which  has  defcended  from  my  father  to  a 
tenant,  under  the  penalty  of  200  livres,  in  cafe  I  fail  in  giving  him 
the  enjoyment.of  it  *,  I  leave  one  heir  of  this  paternal  property  and 
fcvcral  heirs  of  another  line  to  my  other  pofTeflions  ;  this  paternal 
heir,  by  his  own  aft,  hinders  the  tenant  from  having  the  enjoy- 
ment }  as  by.  felling  the  eftate  without  charging  the  purchafcr  with 
tlie  leafe :  although  he  alone  was  bound  for  the  primary  obligation 
of  the  leafe,  according  to  the  principles  above  laid  down,  n.  301, 
it  being  the  obligation  of  a  fpecific  thing,  to  which  he  alone  b?i 
fucceeded  \  ncverthelcfs  his  contravf"ntion  of  this  obligation  wiJl 
caufe  all  the  heirs  to  inpur  the  penalty  for  die  part  for  which  each 
is  heir ;  for  the  debt  of  the  penalty  is  the  debt  of  a  fum  of  money 
contrafted  by  the  deceafed,  under  the  condition  of  the  contraven- 
tion, to.which  debt  confequently  nil  the  heirs  of  the  deceafed  fuc- 
ceed ;  but  they  have  recourfe  againft  him  who  made  the  contra* 
tention.     Dufnoulirty  /.  3.  ».  430. 

,  ^  Another  inftance  may  be  given :  "a  perfon  makes  a  leafe 
of  a  farm  of  which  he  is  only  entitled  to  the  ufufrufi, 
concealing  the  nature  of  his  title,  and  giving  himfelf  out  as  the  pro- 
prietor I  there  is  a  penalty  of  200  livres,  ftipulated  in  favour  of  the 
tenant,  in  cafe  the  leflbr  fails  in  fecuring  him  the  enjoyment  ^  the 
leftbr  leaves  four  heirs,  one  of  whom  is  proprietor  of  the  eftate, 
who  in  his  quality  of  proprietor  evifts  the  tenant :  the  penalty  is 

incurred 
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iDcarred  by  all  the  heirs  \  but  the  heir  that  evifled  him  is  only 
liable  for  his  own  part,  2nd  is  not  obliged >  as  in  the  foregoing  io* 
ftancCt  to  indemnify  die  others :  for,  having  in  his  quality  of  pro- 
prietor the  right  of  enjoying  his  eftatc,  he  has  not  tranfgrefled 
agatnft  good  faith,  dclo  nonfacit^  qui  jure  fuo  utiiur  \  he  is  only  bound 
for  the  non-pcrfonnance  of  tlie  leafe,  and  liable  to  the  penalty  in  his 
quality  of  heir,  and  confequently  only  for  his  own  hereditary  part. 
Dtammlin^  ibid.  N®.  432. 


A  R  t  I  C  L  t    V- 

Whether  the  ivhdeofthe  Penalty  is  incurred  in  favour  of  all  the  Hein 
of  the  Creditor^  by  a  Contravention  offering  only  one  of  them* 

r  o6a  i        -P^w/ttrin  the  law  2.  $  Fin*  de  verb,  Oblig.  decides  thi» 
queftion  in  the  cafe  of  a  penal  ftipulation,  attached  to  a 
primary  indivifible  obligation  1  as  for  inftance,  you  are  obliged  by 
a  tranfa^on  in  my  favour  to  let  me  and  my  heirs  pafs  through 
your  park,  either  on  foot  or  on  horfe-back,  and  with  beafts  of 
burthen,  under  a  penalty  of  twelve  livres  in  cafe  you  contravene 
your  obligation  ;  I  leave  four  heirs,  you  have  prevented  one  of  the 
four  heirs  from  entering  the  park,  and  have  allowed  the  three 
others  to  do  fo;  Pattfus  decides  that,  in  this  cafe,  as  the  contraven- 
tion is  of  an  obligation  which  is  indivifible  and  not  fufceptible  of 
parts,  it  cannot  be  a  partial  contravention ;  and  that  the  penalty 
would  alfo  appear,   according  to   the  fubtllty  of  the  law,  to  be 
incurred  to  the   whole  extent,  and  for  the    advantage  of  all  the 
heirs  5   ncverthelcfs,  that   according  to   equity,  which    ought  in 
thefc  cafes  to  prevail  over  fubtilty,  the  pcnahy  fliould  only  be  in- 
curred,  in    favour   of    tlis  heir  who  has   been     refufcd    admit- 
tance, and    for  his   hereditary  part   only  :  Ji  fipulator  decejferit^ 
fuiflifulatus  eratyfthi  herediqtte  fuo  agere  licere,  et  unus  ex  heredibus 
ejus  prohtbeatur  :  ft  panafu  adjtfia,  itifoUdum    comrnitteiur^  fed  qui 
ftanfant  prohibttiy  doli  [»i«//]  exceptione  fummovchuntur.   d.    j.  '  The 
reafon  is,  that  equity  does  not  permit  that-  the  three  heirs,  to  whom 
the  debtor  has  granted  an  entrance  into  his  park,  ihould  at  the 
fame  time  r  ceive  the  whole  fruit  of  the  performance  of  the  obl^ 
gation,  and  the  penalty  ftipulated  in  cafe  of  the  non»performance» 
nor  allow  them  to  complain  of  the  contravention  of  the  obligation^ 
which  the  debtor  has  made  againft*  their  co-heir,  with  regard  to 
which  contravention  they  have  not  any  intereil  :  <'  non  debet  aliquis 
habere  fmtd  implementum  obligationis^   et'  petnam  contraventi^ms ;  et 
p^ia  qtutfubrogaturf  loco  ejus  quod  interefl^  non  debet  committi  lAsy  qui 
nQnftint  frokibitii  et  quorum  nulla  inter efl  co^ercdem  ipforum  ejfe  pro^ 

Qjl  h'thitum:' 
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bibitum.^    JOumouIin^p.  i.  n.  32.  is^  35.    The  W  3.   $  i.  d.  iiL 

{a)  feems  to  be  contrary ;  the  anfwer  isj  that  Ulpian  only  fpeaki 

according  to  the  fubtilty  of  law. 

As  the  contravention  of  the  obligation  againft  one  6t  Hbt  iituri 

on|y  inducer  aright  to  tde  penalty  in  favour  of  fuch  heir,  and  to  die 

extent  of  his  hereditary  part>  where  the  primary  obligation  is  iiidiA 

Vifible,  the  fame  ought  to  be  decided  i/ortwri,  where  it  is  diyifible. 

CHAR    VL 

0/tie  Acceffarf  Ottigations  of  Sureties^  {b)  and  others  who  accede  to  thi 

Obligation  of  a  Principal  Debtor. 

This  chapter  is  divided  into  eight  feflions,  the  firft  feven  con- 
cern the  Obligations  of  Sureties.   We  fliall  treat  m  ^e  fixft^  of 
the  Obligation  of  Sureties ;  we  fhall  fee  in  the  fecond,  what  are 
-the  different  kinds  of  Sureties  \  in  the  thirds  we  (hall  treat  of  the 
Qualities  which  Sureties  ought  to  have ;  we  fliall  fee  in  the  fourtb, 
for  whom,  in  whofe  favour,  for  what  kind  of  Obligation,  and  in 
what  manner  the  engagements  of  Sureties  'are  contraAed }  in  the 
^fifth>  to  what  they  extend ;  in  the  Cxth,  we  ihall  treat  of  the  man* 
•ner  in  which  fttch  Obligations  are  extinguiihed,  and  of  the  different  , 
exceptions  which  the  law  allows  to  Sureties  y  in  the  feventh,  of  the 
a£Hons  which  the  Surety  {caution)  has,  on  his  own  account,  {^f(m  \ 
thef)  againft  the  principal  debtor,  and  thofe  engagbg  on  his  be^  , 
h^{feffidejujjeurs)  \  the  eighth,  and  laft  fe£\ion,  treats  of  the  other 
kinds  of  acceflary  Obligations. 

,  S  E  C  T  1  O  N    L 

Of  the  nature  of  the  Obligation  of  d  Surety :  Definition  of  Sureties 
(cautions  or  fidejufleurs),  and  the  Corollaries  deduced  from  it. 

P  ^    -       The  engagement  of  a  furety  is  a  contract,  by  which  a 
perfon  olliges  himfclf  on  behalf  of  a  debtor  to  a  creditori 
for  the  payment  of  the  whole,  or  part  of  ^hat  is  due  from  fuch 
debtor,  and  by  way  of  acceilion  {c)  to  his  obligation. 

(«)  Ubi  iiout  ex  heredibus  probibetur,  non    poteft  coheres  ex  ftipuSata  a^ere,  cujut 
nihil  intere^Vy  nifi  pcena  fabje^a  fir,  nam  pana  fubjeda  efficlry  ut  omnibiiif  commitutvr. 

{h)  There  ii  !a  numy  refpc£li  a  cooforinity  between  the  R9man  Um  as  adopted  in  Fraettp 
'tpd  the  law  of  England  with  refped  to  the  obligadons  of  funties  }  but  the  fonaer  was  a  , 
^ '  mom  poAtivc  fyftcm^  and  included  fevenl  diftioQioni  and  provtfions  19  which  we  bare  ' 
nothing  iinular.    The  decifioni  in  the  EngR/b  courts  upon  this  iobjed«  are^  (0  far  li  it 
llppeared  neccfliirfy  included  in  the  Appendit,  on  joint  and  fetcral  Obligations* 

(f)  The  term  ttuimt  otJUquffpr^  appears  from  the  whole  of  this  difctaflion  to  im* 
fort  a  fecondary  engagement,  that  another  primary  engagement  /hall  be  perfRnedi 
and  many  of  the  following  corollaries  feem  to  proceed  upon  an  engagetoeat  made  in  a 
certain  fermy  wbich|  from  its  general  charaAer  and  effe£lS|  has  the  confequences  dated  } ; 
but  I  corceire  it  is  not  defigned  to  (late  that  feveral  of  the  engagements  which  are  men* 
'  tioned,  as  not  being  fufceptiblc  of  being  contracted  by  furetieS|  cannot  be  fvbflanti^ly 
con  traced  by  one  perfon  for  another  b  a  differoot  form. 

Tli« 
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The  perfon  who  eontra£ls  foch  ob&^tionj  is  called  a  furetjry 
{atOim  orfikjajeur). 

Tbe^ngagemcntybefides  the  contrail  which  intervenes  between 
the  furety  and  the  creditpr,  in  whbfe  favour  the  furety  obliges 
lumfelfi  indades  fometimes  another  contradi,  which  is  fuppofed 
to  intervene,  at  leaft  tacitly^  between  the  furety  and  the  debtor 
(or  whom  he  is  engaged,  and  this  is  the  centrad^  of  Mandate,  which 
IS  always  fuppofed  to  intervene,  when  the  furety  engages  with  the 
knowledge  and  confent  of  the  principal  debtor  i  according  to  this 
nilc  <A\v9fffemper  ^ui  mn  prtAibit pro  fe  tntervenire^  mondan  creditur 
/.  60.  ff.  ii  R*  J-  When  the  engagement  is  made  without  thd 
knowledge  of  the  debtor,  it  camiot  be  fuppofed  to  include  an} 
contnd  between  the  furety  and  the  debtor,  but  there  is  fuppofed 
to  intervene  between  them  in  this  cafe,  that  kind  of  quafi-contraft 
which  is  called  negotiorum  ge/lqrum*  We  (hall  treat  of  the  obligai; 
tions  which  arife  from  this  contra£t  of  mandate,  or  from  the  quafir 
contn&  negpiwrum  gefiinrum^  in  the  feventh  fedipn  of  this  chapter.  . 

The  contra£b  which  intervenes  between  the  furety  and  the  ere-* 
iassR^  in  whofe  favour  the  furety  is  obliged,  is  not  of  the  clafs  of 
contra&s  of  beneficence,  for  the  creditor  by  this  contra^  receives 
nothing  more  than  is  due  to  him  ;  he  only  procures  a  fecurity  fov 
frhat  is  due  to  him,  without  which  he  would  not  have  contra£led 
with  the  principal  debtor,  or  would  not  have  allowed  him  time  \ 
hot  the  engagement  includes  a  benefit  with  regard  to  the  debtori 
for  whom  die  furety  is  engaged. 

Several  Corollaries  are  dedvicible  from  the  dcfinilioni  which  w4 
have  given  of  the  obligation  of  a  ^urety^ 

Brfi  Cortdlarj, 

m 

r  766  1  ^^  ^^  obligation  ^  fureties  is,  accordipg  tO  oiir  defit 
^  nition,  an  obligation  acceflary  to  that  of  a  principal 

debtor,  it  follows  that  it  is  of  the  eifence  of  this  obligation,  that 
there  (hould  be  a  valid  Obligation  of  a  principal  debtor ;  confcT 
quently,  if  the  principal  is  not  obliged,  nei^er  is  the  furety,  as 
there  can  be  no  acceiTary  without  a  principal  obligation,  according^ 
tp  the  rule  of  law>  cum  caufa  principalis  non  conftftit^  pg  fa  quideigii^ 
ju£ fefuuntur^  lpi;i(m  bgbent,  /.  178.^.  dc  Reg^  J^r^ 

Second  Corollarv^ 

r  ^^.  -t       A  fecond  confequence  of  our  definltioa  h,  that  thd 

fa)^ty  doe$  not»  by  becoming  fuch,  difcharge  Uie  obliga* 

don  of  the  prinppal|  but  contrads  s^iother  which  191  accefiary  to 

Qj  it; 
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It }  in  this  Ho  differs  from  an  ez-promifror»  vhofe  promife  is  ac<* 
cepted  in  lieii  and  exoneration  of  that  of  the  perfon  originallji 
Uabie^ 


Third  Coroliary. 

P  0^8  ^  It  refults  from  our  definition^  that  the  furety  can  onl]^ 
hind  himfelf  to  the  performance  of  the  fame  things  or  a 
part  of  the  fame  thing,  with  his  principal ;  therefore,  if  a  perfon 
became  furety  for  one  hundred  quarters  of  corn,  in  favour  of  an«i 
Qther  who  owed  loo/.this  would  be  void,  /.  42.^  df  F'uUjuf,  ^^a 
in  aii^m  r^m^  quam  qua  credka  eft,^  fidejujfor  obligari  non  pcU/i  :  qtda^ 
^on  ut  ^imatio  rerum,  qua  mercis  nurmro  hahintur^  in  pecunid  nunU", 
raid  fieri  potefl :  ita  pecunia  quoque  merci  ajlimanda  eft. 

But  a  furety  may,  vice  verfdy  engage  for  a  fum  of  money  in  lieu 
of  another  thing  :  for,  /noney  being  the  common  meafure  of  ap- 
preciation, the  perfon  who  owes  me  one  hundred  meafures  of  com, 
of  the  value  of  one  hundred  pounds,  owes  me  that  fum  effefiive- 
ly  and  really ;  and  confeq^cntly  ^e  perfon  who  engages  for  him 
in  my  favour,  to  pay  me  loo/.  does  not  engage  himfelf  to  any  thing 
different  from  what  my  principal  debtor  owes  me. 
P  ^  .  If  a  principar was  obliged  to  give  me  an  eftate,  and  a 
furety  engages  for  the  ufufruft,  would  this  engagement 
be  valid  ?  Ye^  ;  for  the  ufufru^  being  a  right  in  this  eftate  is,  in 
a  certain  fenfe,  a  pnrt  of  the  eftate  owing  to  me  |  and  confequently 
it  canitbt  be  faid,  that  the  furety,  by  fo  doing,  would  be  obliged  to 
anything  different  from  what  is  due  from  the  principal:  Gaiui 
decides  this  in  the  law  70,  J  2.  de  Fidejujf.  **  In  «,'*  (ays  he, 
*'  videtur  dubitatio  ejfe^  ufufruEtus  pars  rei  fit^  anproprium  quiddaml 
fed  cum  ufufruElus  fundi  jus  5/?,  incivile  efi  fidejujjbrem .  exfua  promif* 
Jope  nqn  Umri^^ 

Fourth  Corollary* 

r  ..        It  refults  from  this  definition,  that  the  furety  cannot 

oblige  himfelf  to  more  than  the  principal  \  and  that  not 
cnly  in  refpcft  of  quantity,  but  alfo  die^  loco^  conditioner  modo  \  there- 
fore the  furety  cannot  oblige  himfelf  to  harder  conditions  than  the 
principal,  but  he  may  oblige  himfelf  to  conditions  lefs  hard.  The 
law  8-  §  l*ff'  de  Fidejujf,  decides  thi§|  **  Illud  commune  eft  in  uni^ 
verfisy  qui  pro  aliis  ohligantur,  quod  ft  fuerint  in  duriorem.  caufm 
0dbihitiyplacu^  eof  omnino  mn  oiligMri  i  in  leworem plant  caufam  accipi 

pUfuntr 

From 
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From  this  principle  it  followss  that  if  a  peifon  hecomes  furety 
for  a  detenninatc  fum,  as  300/.  on  behalf  of  a  debtor  whofe  debt 
is  not  yet  liquidated,  the  mention  of  that  fum  fliould  be  confider* 
cd  as  having  been  made  in  favour  of  the  fuiety,  and  to  the  intent 
onljTs  that  if  the  debt  Oiould  be  liquidated  at  a  greater  fum,  the 
furety  fiiould  only  be  anfwerable  for  300/.  But  if,  by  the  liquida- 
tion, the  fum  was  reduced  to  250/.  the  furety  would  only  be  oblig- 
ed for  the  fum  adually  due,  and  in  cafe  of  paying  more,  would 
be  entitled  to  repetition.     > 

Can  the  creditor  in  this  cafe,  before  the  liquidation  of  the  debty 
oblige  the  furety  to  the  payment  of  300/.  provifional]y,  notwith*- 
(landing  he  requires  a  liquidation  of  the  debt,  which  he  maintains 
does  not  amount  to  fo .  great  a  fum  ?  Tlie  Ccutume  of  Brittany^ 
art,  189,  decides  in  the  affirmative  \^VLt  this  decifion  ought  not 
to  be  followed  out  of  its  territory  \  for,  according  to  the  principle 
hid  down,  as  the  furety  cannot  be  bound  for  more  than  the  prin* 
cipal,  be  ought  not  to  be  compelled  to  the  payment  of  the  debt, 
fooner  than  the  principal,  who  is  not  liable  to  it  till  after  liquida- 
tion. Ord.  dei66i^  tit.  33.  art.  2,  the  furety  ought  not  to  be  com- 
pelled to  pay  before.  D'Argentrej  in  his  note  upon  the  article  of 
the  Coutume  above  cited,  agrees  that  its  difpofition  is  contrary  to 
general  law,  contra  Jus  Romanum ;  and  in  his  commentary  upou 
art.  2o6f  of  the  Ancient  Cotttume  whence  this  is  derived,  he  fays  : 
Hie  ft  auclores  confuetudinu  produnt  non  Jurifconfultos. 
P  ..        According  to  this  principle,   when  the   principal   is 

obliged  purely  and  fiipply,  the  furety  may  oblige  him^ 
felf  to  pay  within  a  certain  term,  or  under  a  certain  condition  \ 
but  on  the  contrary,  if  the  principal  debtor  is  only  obliged  under 
a  certain  condition  which  is  yet  in  fufpence,  or  within  a  certain 
term  which  is  not  yet  expired,  the  furety  cannot  oblige  himfelf  to 
pay  for  him  immediately,  and  upon  the  firft  requifition  of  the  ere* 
ditoT.  DiB.    Leg.  8.  §.  7. 

Obferve,  that  if  the  engagement  does  not  exprefs  any  thing  upon 
the  fubjed,  the  term  or  condition  exprefled  in  the  principal  obli- 
gation, ought  to  be  underftood  ;  as  it  is  decided  in  the  law  61.  (a\ 
ff.  d.  tit.  that  the  place  of  payment,  expr^fTed  in  the  principal  obli- 
gation, is  underftood  in  the  engagement  of  the  furety. 
P  -.        If  the  principal  debtor  is  obliged  to  pay  within  a  certain 

:  term,  the  furety  may  be  obliged  to  pay  within  the  famQ 

tenni  or  a  longer,  but  not  within  si  fhorter. 


(«)  Si  (vt  propofdtur)  cam  peconia  mntui  dareCuri  ita  cooTcahj  ut  U  lulia  (jUcie- 

0^4  Hence 


Hence  it  ipllowty  that  when  the  principal  debtor  i$  obKged  tq 
fxj  within  a  certain  tenn>  if  the  furcty  cbliges  himfelf  under  a 
certain  condition^  to  pay  as  foon  as  the  condition  be  accompiifliedi 
this  engagement  will  not  be  validy  if  the  condition  be  accomplifli*. 
cd  before  the  tcrm^  within  which  the  principal  debtor  ought  to  pay, 
be  expired^  /»  id.  (fi)  $  5.^  d.  tit  for  if  (he  engagement  was 
Talidf  the  furety  wopld  be  obliged  to  pay  before  the  debt  could  be 
demanded  from  the  principal  debtor^  and  confequentlyvi/i  durkrem^ 
caufatn^  whiph  cannot  be. 

When  the  principal  debtor  is  obliged  under  a  condition,  the 
{urety  may  oblige  himfelf  under  the  fame  condition)  and  under 
another  conjointly }  for,  in  this  cafe,  the  fituatipn  of  the  furety  is 
better  than  that  of  the  debtor,  fmce  he  cannot  be  obliged,  unlefs 
the  two  conditions  are  accpmpliflied ;  if  the  furcty  obliges  him? 
felf  under  the  alternative  of  the  condition,  under  which  the  princi- 
pal debtor  is  obliged,  and  of  another,  pr  fimply  under  a  difitrent 
condition,  the  engagement  uiJl  be  valid,  if  the  condition  under 
which  the  principal  debtor  is  obliged,  h<ipp€ns  (irft,but  if  the  other 
happens  firft,  the  engagement  of  the  furety  will  net  be  valid,  at 
Uie  furety  cannot  be  obliged  befpre  the  principal  dcbtpr,  /.  70.  {b) 
tP*  £5* }  u  Jjf*  de  Fidfjujf^ 

^  ^       Tlie  plape  of  payment  m9y  alfo  tender  the  obligatioif 

V  515  J  more  burthenfonie ;  therefore  if  the  fiircty  promifed  to 
pay  at  a  plaoe  more  diilant,  than  thgt  in  wliich  the  principal  debtor 
pught  to  pay,  the  engagement  would  not  be  valid^  as  being  mad^ 
upon  a  condition  more  burthenfome  than  the  principal  obligation* 
rf./.i6.  (f)}i  ?^2. 

|.  .        If  a  perfon  in  pur  colonies  engaged  to  another  to  gi^ 

*•  ^ '  ^'  him  one  or  other  of  two  negroes,  fay  Jai^s  or  Jobn^  who 
were  nearly  of  the  fanoe  value,  would  the  engagement  by  which 
the  fiirety  obliged  hiiqfdf  fpr  ^c  debtor  giving  Jiihn  determinate* 

(«}  SdpnllCioBC  10  diem  c^pceptt,  fidcjoffor,  fi  fob  conditioBc  acceptus  faerie,  }pi  cjm 
|b  fieiidcBti  erit,  i|t  fi  aote  diem  condiUo  iqipleql  furri:,  oon  oblisetur  :  fi  coacoireaC  dici 
«t  conditiOk  ▼•!  eiUm  diem  conditio  fccuta  fuerit*  obiigetur. 

{h)  Sob  4Weflii  qtiof  uo  condiciooibut  fi  fuorint  interrof  ttt,  iotereft  utn  eoran  pdof 
tttitcric.  Si  rMfojanda»  tencbitur  eriem  fidejoflbr*  cum  fODditIo  qus  cxtitoic,  laoqoam 
^  ftatim  ab  S«itio  reus  pure»  fidijufior  fub  cooditionr,  acceptus  efiet.  Ex  diin(|rfo  aiU«Bj 
ii  fidejufibrii  cdnditio  prior  c^ti'.eriCt  oon  tenetur ;  periade  ac  fi  fta^m  ab  initio  pure  acccp« 
tttseiTer,  rco  Aib  oondicione  jccepte. 

(c)  Q^i  tt^tD  loco  dai  i  promifit,  ali^atenua  dnriori  conditlope  obligarar,  ^i^as  Ti  poif 
I«tcrro^u«  fuidct;  nul'O  modo  ealm  loco  alio,  qoam  ia  ^cm  pfomtfit,  toHrere  iavilB 
Aipulatorc  poteft  Quare  fi  reum  pore  intenogavero,  et  fidejufibftm  com  adjeAiuie  loci 
acc^-pero,  non  obfigabitur  fidejofibr*  Sed  ct  &  icui  Romz  cooftitums,  Cipu9  daii  pro* 
miicriti  fi'irjufibt  £piiefi :  pet bdo  dob  obUgabitnr  fidijuAbr*  ac  H  ron  fub  coadititBi  ffo* 
vUUIbt,  fidcjttflbr  autcm  ia  dicJto  ccrtam  f  el  pore  (promififiec}« 
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ty,  \e  nlsd  ^  Thf  law  54.  {d)ff.  it  Ftdijuff.  dtcMa  &ai  fc  1^  iralid| 
that  tbd  condition  of  the  furety  is  in  this  cafe  bettet  tKan  that  of 
^  principal  debtor,  fince  the  furety  may  be  liberated  by  ifae  death 
of  JJim  alofW|  wheieaa  the  priAoipal-  debtor  can  only  be  Kb6rate4 
)fj  the  death  of  both. 

Cmiri^  if  the  principal  debtpr  was  obliged  to  gire  Jckn  detert 
minately,  the  engagement  by  which  th^  fiuety  ibould  Hndettitlitf 
to  gire  John  or  Jamuj  would  not  be  yalid,  not  only  for  the  reafon 
which  we  have  menttonedy  that  tins  altetnative  obligation  i«  toM^ 
cxtenfire  than  the  detcrmui^te  obligation  of  J^h^i  btt  alfe  for 
another  reafpn»  whiqh  is,  that  if  the  ftrrety  choli;  to  give  Jsmes^ 
he  woiild  give  %  diferent  thing  from  that  doe  from  the  piteeipal 
debtor,  who  is  only  debtor  for  y<J^n\  which  eattnot  be,  faptd^ 
n.  368.  This  i$  the  decifion  of  the  law  8.  (t)  ^  i»ff.  de  tit. 

This  is  nof  to  be  apprehended  in  the  preeeeding  inftance,  ifk 
VirUch  the  principal  debtor  promifcd  Johnk  Qr  Jmnes^  and  the  fiirety 
yohn  determinately  \  fpf  in  thi9  ca£s  if  the  principal  debtor  ofleri 
James  to  the  creditor,  and  by  tliis  choite  redudes  \a$  obKgadmf  to 
the  determinate  obligatipn  of  giving  Jan^Sf  he  l^raffes  biltefelf 
from  the  obligation  of  gmng  Johnr^nii  confequently  liberates  his 
furety  from  it }  nain  re^  lUeraiOf  ItberafHur  fidejuffires*  The  fwety 
prho  had  only  acceded  to  the  obHgatbn  of  giving  John^  no  longet 
0wes  any  thing  v  if  on  the  contraryy  the  principal  had  offered  Job*y 
he  would  owe  th^  fame  thing  as-  his  fiirety ;  it  cannot  then  hacppen 
in  this  cafe,  that  the  principal  and  the  furety  fiioald  owe  di^brent 
fhings. 

If  the  principal  was  obliged  to  give  tho  Creditor  dre  one  of  the 
iiegroes,  Japies  or  John^  at  the  choice  of  the  creditor,  die  furety 
may  efieAually  oblige  himfelf  to  give  one  of  die  two  at  his  own 
fhoice»  d.  /.  8«  (r),  $  lo.  for  the  creditor  always  preferring  his 
^hoice  againft  the  principal,  until  payment,  the  df beev  Wilt  always 
continue  debtor  of  one  of  the  two  things^  and,  confeqaeAtly,  of 
fhat  which  the  furety  pleafes^ 

P  ^       It  is  a  queftion,  whether  the  ftirety's  engagement  ie 

r  ^'^  ^  entirely  mill,  wb^n  he  n  obliged  to^move  than  the  prin» 

(«)  Tkit  law  4ocs  soc  relate  to  Ibe  fubjea,  the  tnuiilitor  hM  not  been  able  to  find  the 
ftm  inceodcd  to  be  referred  to. 

{h)  Si  H«>t  Stiebwa  illpslatM  (fveric)  fidejttdWtm  ita  acteperft,  SMam  m^itcmfiA 
iaajtAm  9  Noa  oblisiri  fidc|«flbi«iii»  J«MaM»  ah,  quia  doilor  ^iif  fie  vaidiUo  t  ucpoto 
cam  futorue  fity  oc  floortuo  Scicho  teoeamr.  MarceUui  aucein  notaty  noo  idiD  aatum  otfa 
•bfipriy  quia  in  dittioretn  coodidoaem  acceptus  etf^  icd  quia  {it)  in  aUaaa  podaa  oblige* 
tieaeaa  accepcnt  ttt  \  deniqtie  prs  eo  qvl  ddpem  promlferlt^  ooa  pottHt  Bdejnfic*  ia  acclpl 
MdeceoiaaiStiAiMB  proipittaty  qnamvls  c«  cafa  am  fit  ejulr  dMet  cbndlti4« 

(f )  CootfB  autem,  A  is  qui  boaainea  aiit.  ddces,  ntrtf al  ipft  ftipvUtot  fale^  IBfvlatM 
eft)  rcAe  fidejailofen  ita  accipieticriai^nil  hmmium  uirum  tu  vUt$  (  fi(  caim  (iaqoSt)  koc 
9^  fidqefibrii  coadiUo  fflcliof. 

3  Cipal, 
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fipal,  or  whether  \t  is  only  null  fo  far  as  tt  exceeds  the  principal 
obligation?  It  appears  that  the  Roman  jurifts  thought  it  entirely 
null>  although  Dumotdinj  ad  L  ^\,  Ji  Jlipulanttj  ^  fed Ji  miht^  m^ 
30|  ^feq»  wifhed  to  make  them  fay  the  contrary  \  this  evidently 
refults  from  the  terms  of  the  law  8.  $  7.  above  cited»  placuU  omnina 
^non  Migari*  It  is  true,  that  Hahauder^  in  his  edition,  reads,  nm 
§mnino  \  but  it  is  by  his  own  authority  that  he  has  changed  dio 
reading,  contrary  to  the  credit  of  the  copies,  and  that  of  the  Grtaan 
interpreters,  who  have  tranflated  the  terms  omnino  mn^  by  iia 
iSXtt(  that  is,  nuUo  mado  \  this  refults  in  like  manner  from  the  other 
texts  above  cited.  The  reafon  which  Conanus  adduces,  Comnunt. 
Jur*  n.  68,  for  the  opinion  of  the  Jteman  jurifts  is,  that  a  furet/s 
^gagement  being  eflentially  accefiary  \o  the  obligation  of  the  prin- 
cipal, and  it  being  the  efience  of  an  acoeiTary  obligation,  not  to  > 
contain  any  thing  more  than  the  principal,  an  engagement  by 
which  the  furety  obliges  himfelf  for  any  thing  n)ore,  fails  in  the 
cflential  form  of  fuch  an  engagement,  and  fhould  confequently  be 
abfolutely  void.  This  reafoning,.  upon  which  the  Roman  juriils 
feem  to  have  founded  their  opinions,  is  more  fubtle  than  folid^ 
From  the  propofition  that  a  furety's  engagement  is  accefTary  to  the 
principal  obligation,  it  only  follows,  that  when  the  furety^  engages 
for  more,  his  obligation  is  not  valid  as  to  the  excefs,  but  there  is 
no  .reafon  why  it  iho^ld  not  be  fo.to  the  extent  of  the  obligation  of 
the  principal  debtor  ^  for,  in  confenting  to  oblige  himfelf  to  a 
greater  fum,  ht  confirms  to  oblige  himfelf  to  the  fan^  fum  with 
his  principal  \  therefore,  as  the  Roman  lawj  are  not  followed  in  our 
provinces,  except  inafmuch  as  they  are  conformable  lo  natural 
equity,  I  think  that  in  this  cafe  we  ought  to  deviate  from  them, 
and  decide  that  a  furety,  who  obliges  himfelf  to  a  greater  fum 
than  that  included  in  the  principal  obligation,  or  who  obliges  him- 
felf to  pay  immediately  what  the  principal  only  owes  at  the  end  of 
a  certain  term,  or  under  a  certain  condition,  is  under  a  valid 
obligation  to  pay  the  fum  included  in  the  principal  obligation,  at  , 
the  term  and  under  the  conditions  there  mentioned.  The  Coutjm^ 
oi  Brittanji  ari*  1 1 8,  has  followed  this  opinion,  and  Wijembach^ 
€tdudt  Fid.  n»  10,  a^es,  that  althoueh  contrary  to  the  texts  of  • 
law,  it  is  followed  in  praflice. 

T  116  ^  "  '^^  principle  which  we  have  eftabli(hed,  that  the 
furety  cannot  oblige  himfelf  to  conditions  harder  than 
thofe  of  the  principal  debtor,  in  duriorem  caufam^  ought  to  be  un<9 
derftood  with  refpe£l  of  the  thing  ^ue,  and  of  t^e  objeA  of  the 
obligation :  the  furety  cannot  indeed,  owe  more  than  the  debtoi^ 
fuantHatifdief  hcoy  conditioner  modo:  but,  with  refped  of  the  quality 

of  the  lien^  he  may  be  more  ftriAly  obliged^ 

For 


5 1,]  O/Sureties,  «35 

• 

For  inftance^  ift>  according  to  the  principles  of  the  Roman  Lmw^ 
fhc  furety  who  accedes  to  an  obligation  pufely  natural,  is  morf 
ftriclly  obliged  than  the  principal,  (ince  he  may  be  forced  to  pay^ 
though  the  principal  cannot,  as  the  creditor  has  no  z&ioa  againi^ 

ad,  According  to  the-  fame  principles,  when  ^  furety  has  eii« 
gaged  with  a  debtor  who  has  what  is  called  txceptionem  competentut^ 
as  when  a  perfon  has  engage^  as  furety  for  the  father,  in  favour  of 
fhe  fon  who  is  his  creditor,  the  furety  is  more  ftri&ly  oUiged  than 
the  principal,  fince  the  furety  may  be  forced  to  the  payment  of 
fbc  whole  debt  \  whereas  the  principal  cannot  be  fo,  except  to  the 
extent  of  what  remains  for  him,  after  leaving  him  what  would  be 
neceflary  for  his  fubfiftence,  /.  173.  {a)Jf  de  Reg.  Jur. 

3d,  The  furety  of  a  minor  is  often  more  ftridly  obliged  than  the 
principal,  who  may,  if  the  contra^  is  injurioi|S,  be  relieved  againft 
iiis  obligation,  whereas  the  furety  is  obliged  without  the  hopes  of 
fcftitution,  /.  13.  {b)  de  ^inoTj.  /.  i.  (r)  Cod.  de  Fidej.  Minor.   ' 

4th,  According  to  our  ufages,  a  judiciary  furety  may  be  fubjeQ 
\o  imprifonmenty  in  fome  cafes  where  the  principal  cannot,  as,  where 
the  latter  is  a  prieft,  a  minor,  a  woman,  a  perfon  of  the  age  of  70  y 
5ind  confequently  more  ftriftly,  and^  Jn  refpeft  of  the  quality  of  thq 
|ien^  more  extenfiyely  obliged* 


Tifih  Corollary. 

.  .       It  refuUs  from  the  definition  of  a  furety*s  engagement^ 

as  being  acceiTary  to  a  principal  obligation,  that  the  ex- 

tin£lion  of  the  principal  obligation  neceifarily  induces  that  of  the 

furety ;  it  being  of  the  nature  of  an  acccflary  obligation,  that  it 

{a)  In  cofidemoatione  perfonaruniy  qas  in  id,  quod  facere  pofltint,  damnantur}  noa 
lotuno,  ^ood  babent,  extorquendameft,  fed  et  ipfaram  ratio  habendaeft,  oeegeant. 

{t)\n  caufK  cognitione  verfabitur,  tttrum  foH  ei  fuccarrendum  fir,  an  etiamhia,  qui  pro eo 
^tgati  funt,  ^tputa  fidejuflbr^bni*  luque  fi  cum^cirem  miootcm,  et  ei  fidem  non  l)»be« 
|CiD,ttt  fidejuiferb  pro  eof  non  eft  cquum,  fidejaflbri  in  necem  neam  fabveniri  \  fed 
^cioa  ip6  deneganda  erit  mandati  afiio  In  fumouiy  pcrpendeodum  eric  PrKtori,  cut 
potios  fobveniat,  otrum  creditorii  an  fidejuflbri;  nam  minor  capcua  neucri  tenebltur.  Fact* 
Koa  in  roaadacore  diccndum  erii,  non  dcbcre  ei  fabvenire  }  bic  enim  veint  adfirmatOK-fuit 
ffi  faafor  ot  fum  minor^  concraberetnr.  Unde  tradari  poteft  1  minor  in  integrom  rrf* 
titntiooem  ntrtun  adverfui  creditorcn,  an  et  adverfua  fidejuQbi^m  implorare  debeat  ?  Ee 
imto  tatiua.  adverfua  ntmmque.  Caufa  enim  cognica,  et  prKrencibut  adverlariii,  vel  fi  per 
cnotomaciam  definr,  in  integrum  rcftitutioncs  perpendeods  lunt 

(r)  Poftqoam  in  integrtim  vtatit  beneficiq.feftiiutna  ea,  periculum  eviAinoif  enpCori^ 
cm  praedinm  ex  bonis  paremia  vendidifti,  prsftarc  non  cogeria.  Sedea  res  fidqaflbrea  qui 
1*0  te  tntervcfKnint,  eacofare  non  poteft*  Qwic  mandati  iudicio*  ft  pecuniam  felvvipt* 
asc  condcmBati  Aierint,  coftveoitiii :  aodo  k  co  owMue  Doiaiiit  rdtitntioois  a^xUio  009 

^   .'  ^aimot 
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cannot  cxlft  widiout  ito  principal ;  therefore,  whcrcrcr  the  prin-. 
cipal  13  difcharged,  in  whatever  manner  it  may  be,  not  only  by 
tt^ual  payment  or  a  cpmpenfation,  but  alfo  by  a  teleafe,  the  fure- 
ty  is  difchargdd  likewife  \  for  the  eflcnce  of  the  obligation  being, 
that  the  furcty  is  only  obliged  on  behalf  of  a  principal  debtor,  h^ 
therefore  is  no  k  nger  obliged,  when  there  is  no  longer  any  princi- 
pal debtor  for  whom  he  is  obliged. 

r  ^78  1  '^  ^^^^  manner,  the  furcty  is  difcharged  by  the  nova-^ 
tion  {a)  of  the  debt  j  for  he  Can  iio  longer  be  bound  for  the 
firft  debt  for  which  he  was  a  furcty,  fince  it  no  Idnger  fubfifts, 
Karing  been  extinguifhed  by  the  novation }  neither  can  he  be 
bound  for  the  new  debt  into  which  the  firft  has  been  converted, 
fince  this  new  debt  was  not  the  debt  to  which  he  acceded  ;  hovaiione 
teptitni  pfffeBa  debiti  in  dfiam  fpectem  trattjlati^  prioris  contraB&s 
Jidejuffores  vel  mandatores  liber^^tos  effi  non  qtnUgituriJi  modo  in/equeiai 
Ji  nonoUigdverintf  /.  4.  Cod.  de  Fidej. 

F  170  1  ^  when  the  principal  becomes  the  foje  heir,  purely  an^ 
*■  ^'  fimply,  of  the  creditor,  or  vice  varfd,  whcp  the  creditor 
becomes  fOle  heir,  purely  and  fimply,  pf  the  pri|icipalj(  of  when  the 
fame  perfon  becomes  fucceiEvely  heir  of  one  and  the  other,  the 
fureties  are  liberated,  becavife  there  no  longer  remains  a  principal 
debtor,  by  reafon  of  the  confufion  of  ^e  qua]ities  of  creditor  and 
debtor,  which,  being  united  in  the  fame  perfoi^,  deftroy  each  other  i^. 
as  no  one  can  be  creditor  or  debtor  of  hfanfelf  , 

It  would  be  otherwife  if  the  debtor  only  became  h^ir  of  the  cre«^ 
ditor,  fttbjed  to  the  benefit  of  an  inventory,  or  via  verfd^  for  one 
of  the  tfk€t%  of  a  benefit  of  inventory,  being  to  prevent  the  con^ 
fufion  of  qualities,  and  to  diftinguiih  the  perfon  of  the  heir  fron^ 
the  beneficiary  foeceffion,  the  debtor,  who  is  beneficiary  heir  ta[ 
the  creditor,  remaining  always  debtor  to  the  beneficiary  fucceflion^ 
his  fureties  are  not  liberated,  fpr  there  is  a  principal  debtor. 

When  the  creditor  fucceeds  to  his  debtor,  not  by  the  title  of 
heir,  but  by  die  title  of  uniTcrfal  donatory,  or  univerfal  legatee,  2\ 
in  aH  thefe  cafes  he  is  not  bound  for  debts^  indefinitely,  but  oitly  fo^ 
far  as  the  value  of  the  goods  to  which  he  fucceeds,  the  confufion  fjH), 
only  takes  place  to  the  extent  of  this  concurrence  \  whence  it  fol^ 
lows,  dnt  the  fureties  are  only  difcharged  to  the  extent  of  fuch 
concurrence,  and  if  there  be  not  fufficient  in  the  goods,  v^hich  tSld 
debtor  has  left,  wherewith  to  difcharge  the  whole  debt,  the  furetie% 
sve  oUiged  to  pay  the  remainder;  but  the  creditor  cannot  fue  foi^ 

(«yAii9v»tlMiitlhtacccptattcegf«iitob]i|atioB  it  taiifaAiaB  of  aqBther)  isr  Hit 
gUiuv  fX%  te  P.  in.  ch.  %. 

(^)  AiiotfasssUadioAffdctobycoiifiitof  lieeP.III.  )5« 
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it,  untS  he  has  accounted  for  the  e&Gt$  of  the  debtor  to  whom  he 
has  fucceeded. 

When  the  debtor  becomes  heir  of  the  creditor  purely  and  fimply 
indeed,  but  in  part  only,  or  vice  verfi,  as  the  confufion  only  takes 
place  for  the  portion  for  which  he  is  heir,  the  fureties  are  only 
fiberated  for  ihi%  portion. 

-  g  -|  When  the  principal  debtor  is  not  difcharged^m^  jf#r/f 
but  by  fome  exception,  or  Jin  di  non-refevoir,  which  he 
may  oppofe  to  the  demand  of  the  creditor,  can  the  fureties  oppofis 
the  fame  Jlns  de  sum  rrgevoir  as  the  principal?  With  refpeA  to  this 
queftioo,  we  muft  diftinguifh  between  exceptions,  or  fins  di  stm 
rtgivriff  which  are  called  exceptions  in  perfonam,  and  thofe  that  are 
called  ixceptianes  in  nm.  Exceptiones  in  perfonam  are  thofe  founded 
upon  Ibme^reafbn  which  is  perfonal  to  the  principal  debtor}  «m* 
septioaes  in  rem  are  fo  called,  becaufe  they  are  not  founded  upon 
any  reafon  perfonal  to  the  principal  debtor,  but  upon  the  thing  it* 
fclf,  that  is,  upon  the  nature  of  the  debt.  . 

Tbefe  exceptions  in  rem  may  be  oppofed  by  futeties,  as  well  at 
by  the  principal  ^  rei  autem  coh^rentes  exceptiones  etiam  fidquJerHmt 
wmpnunt^  L  T.  ^  u  ff.  de  Except,  and  it  is  of  thefe  exceptions  that 
we  muft  underftand  what  is  faid  in  the  law  ig»ff*  d^Sit.  wines  ex^ 
teptiones,  qu£  reo  competuntj  fidejujfori  quoque,  etiam  invito  rfOp  com* 
peturtt. 

Such  is  the  exception  of  fraud  or  of  violence  i  fuch  are  alfo  the 
exceptions  of  a  judgment,  or  of  the  decilbxy  oath  (a),  </.  A  7. 
$1.  for  thefe  exceptions  being  founded  upon  what  was  decided 
by  the  fentence  or  decifory  oath,  that  the  thing  was  not  due, 
apply  to  the  thing  itfelt,  and  are  not  founded  upon  any  reafon 
perfonal  to  the  principal  debtor  $  and,  confequently,  are  ex- 
ceptions not  in  perfonam^  but  in  remi  which  may  be  oppofed 
by  the  fureries,  as  well  as  by  the  principal  with  whom  the 
queftion  has  been  decided,  or  to  whom  the  oath  has  been  ofiered  1 
nee  ot/Iai  regula  juris^  that  an  adjudication  or  a  decifory  oath  cao* 
not  give  a  right  to  a  third  perfon,  who  is  not  a  party  (^),  /•  2.  Cod. 
fuit,  res  Jud*  non  noc*  L  3  (r),  $  3*  ^  i2r  Jurejur^  for  this  rule 

ought 

(tf)  For  the  naime  of  tht  dectfory  oitb,  fee  P.  Ill,  ch.  )•  {  4.  Ait.  I. 

{h)  Jta  imtif  ali§t  J&dUMt^tf  MfW  tmUmtmrnm  sjm  kit^  ftti  juditM  am  iaU^fin^ 
nmt  mtfitO  fr^SoHfn  JUent  irregmrt  i  14eo  oepil  Vam  prtjiidicart  ao4  peCeft,  quod 
•dij^Pf  ttkirtdu  qui  jadicttimi  efty  fi  oibU  advcrfvs  ipiam  ftBCtttnin  eft. 

(c)  CJade  MarccUiM  fcrikity  etiam  de  eo  jaiwi  pofle»  Mfr^rpuou  ft  muStr  «(•/  m9fifit\ 
€t  j«rijttfando  ftandttfla.    Dcniqvcy  ail,  h  de  poiSefliofie  erac  quae(liO|  fenrari  oporfnc  j  fi 
Ibrte  quifi  prlBfoaoa  iic  io  pofleffiooem  volebat,  et  com  ei  contradicerctor,  vel  ipfa  junvit 
ft  pr^ga0nsim§  vel  cootie  earn  juratum  ei|  $  nam  fi  ipfaibit  in  poflclfipnem  fiae  meti* 
contra  een,  non  ibit,  quamvit  vere  praegoaQt  fuerit,  proderitqoc,  ioqnit  Mai cellor 
Iteri  jttfftoti  jutjanadBflB,  oe  c9Dveajatur|  qoafi  celumoic  ceula  tcouU  noouoe 

po 
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ought  hot  to  be  undcrftood  of  thofc  whofe  riglit  is  cfleritially  con- 
neded  with  that  of  the  perfon  who  was  a  party  concernedi  fuch  n 
that  of  furetles  with  their  principal. 

When  the  principal  debtor,  by  a  tranfa£lion  irith  the  creditor 
lipon  the  legitimacy  of  the  debt,  has  agreed  to  pay  it,  but  with  an 
allowance  of  three  years,  the  exception  which  this  agreement  gives 
againft  the  creditor,  if  he  fues  before  the  term,  is  likewife  an  ex- 
ception in  renty  for  it  is  founded  upon  the  thing  itfelf :  it  is  founded 
iipotl  the  dOubt  which  was  entertained  of  the  legitimacy  of  the 
debt,  upon  which  the  tranfaclion  took  place.     This  exception  may 
confequently  be  propofcd  by  the  fureties,  as  well  as  by  the  prin^^ 
cipal,  though  they  were  not  parties  to  the   tranfa&ion;   hcnct 
arifes  a  queftion,  whether  the  debtor,  by  a  new  agreement  with 
the  creditor,  may,  to  the  prejudice  of  the   fureties,   permit  th6 
creditor  to  demand  what  is  due  to  him  before  the  term  fpecified  by 
the  former  agreement?  Paulus^  in  the  law  27  (a),  J  2.^.  dePaB. 
decides  formally,  that  he  may,  (although  fome  interpreters,  to  re* 
concile  this  text  with  the  law,  fin.ff.  Die.  Ht.  which  decides  the 
ccmti^,  hate  put  the  text  to  the  torture  to  make  it  fay  fomething 
dfe.)  The  reafon  of  the  decifion  of  Paulus  is,  that  the  right  tirhich 
rcfults  from  the  formei*  agreement  having  been  formed  by  the  mert 
concurrence  of  the  creditor  and  debtor,  without  the  Intervention  of 
the  fureties,  it  may  be  deftroyal  by  a  contrary  agreement ;  cum 
quaque  eodtm  modo  dijfolvantur  quo  colligata  funt ;  on  the  contrary, 
Furius  Atahianus  d<  cides,  that  the  new  agreement  cannot  deprive 
the  fureties  of  the  exception  which  they  had  acquired  by  the  for- 
mer, Lfin.  {h)  ff.  de  PaSl,  and  I  think  that  we  muft  accede  to  this 
decifion;  the   reafon  alleged  for  that  of  Paulus  can  only  apply 
where  there  is  no  right  acquired  to  a  third  perfon.    Some  inter* 
preters,  whofe  opinions'  I  have  elfewhere  followed,  to  reconcile 
Furius  Anthiartus  with  PauiuSy  fay,  that  the  decifion  of  Furius  only 
tak«s  place  in  the  cafe  where  the  fureties  have  ratified  and  accepted 
the  former  agreement ;  but  this  conciliation  is  imaginary*    It  is 


pofleffionry  neve  vim  patiarur  in  pofleffionr.  Sed  in  juijuranduffl  eouftjHC  prftfit*  ikl 
poft  editum  partam  non  qusracari  f  x  eo  cditusi  an  non  fit,  cujut  efle  dicitur  Marcelluf 
txwEtiXf  Etait,  vcritatem  tVSk  qucrendam  :  t\\iiA  jujurandum  miuri  ntqtu  pfde^^  wefir^ 
Mcr/»  matris  igitar  josjurandam  partai  non  proficictf  nee  oocebicy  ft  mater  detulcrh,  ct 
jofc:ur  ex  eo  pczgnans  non  efle. 

(«)  Padasi  ne^tttrttf  pollea  convenit,  ut  pettrtt :  priui  padlum  per  poAerias  elideturi 
MNiquidciQ  ipfojurei  ficut  toUitur  ftipulatio  per  flipuUtionem ;  fi  hoc  a&om  eft;  quia 
in  ftipoUciooibui  jus  coatinetur }  in  padtt  fadum  verfatiir  ;  ec  idea  replicatione  exccpcw 
di^etur. 

{h)  Si  reus  poftqaam  padut  fit,  s  fi  ma  feti  pttumam  (ideoque  catpic  id  paduni 
Adtjuflbri  quoque  prodefle)  padusiit,  ut  0  ft  p<uVwemt'.  an  otilitas  pnorit  paAi  ittbUm 
jCt  fidejnflfori,  quaefitum  eft  ?  Sed  verius  eft,  (emei  adquKiiiam  fidejulToii  pa^  cxceptM** 
Bern,  ulterius  [eij  invito  cxtorqueri  odd  pofTe.       , 

not 
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not  laid  in  this  law,  that  the  fureties  had  accepted  the  former 
agTcementy  it  cannot  even  be  fuppofed ;  fOr  in  fo  doing,  Furius 
would  have  been  putting  a  queflion  upon  what  could  never  be 
made  any  queftion  at  all. 

Let  us  now  proceed  to  exceptions  in  pirfinaim 

Exceptions,  founded  upon  the  infolvencj  of  the  ptincipal 
debtbr,  and  upon  the  perfonal  privilege  of  his  prcfperty,  being 
exempt  from  fcizure,  fo  far  as  it  is  neceflary  to  his  fubfiilencei 
cannot  be  taken  advantage  of  by  the  fureties ;  as  wd  learn  from  the 
law  {a)  7.  ff.  de  Except,  which  Jays  down  jhat  the  exception  which 
is  granted  td  a  debtor,  who  may  be  either  the  father,  or  mother^ 
hufband,  or  patron,  or  a  partner  of  the  creditor,  to  be  exempt  from 
the  fei2ure  of  his  necefiaries,  cannot  be  oppofed  by  the  fureties« 
The  reafon  is  evident ;  the  poverty  of  the  principal  debtor  does 
not  difcharge  him  from  his  obligation ;  and  if  he  afterwards  is 
enabled  to  pay,  he  is  compellable  to  do  fo ;  in  the  mean  time,  his 
obligation  remains  entire,  and  is  a  fufficient  foundation  for  that  of 
his  fureties.  His  poverty  does  not  deflroy  it,  but  only  fufpends  the 
execution  of  it,  by  the  exemption  above-mentioned  *,  but  this  ex* 
ception,  being  founded  upon  the  quality  of  father  or  hufband,  which 
is  perfonal  to  himfelf,  cannot  be  taken  advantage  of  by  his  fureties. 

It  is  the  fame  with  refpe^i  to  the  exception  which  refults  from 
the  ceffio  honorum.  Where  the  principal  debtor  has  made  a  ceilion 
of  his  goods,  and  they  are  not  fufficient  to  difcharge  him  from  his 
debt,  he  is  not  liberated  from  the  remainder,  /.  x.  [b)  Cod.  qui  Bon* 
Ced.  and  his  obligation  for  the  remainder  is  a  fufficient  foundation 
for  the  obligation  of  his  fureties  for  fuch  remainder.  Neverthelefs, 
until  he  has  acquired  new  property  beyond  what  is  neceflary  for  his 
fubfiftence,  he  may  oppofe,  againft  the  purfuits  of  the  creditor,  a 
fin  de  non'^egevoir^  refulting  from  the  ceffion  A  3.  (r)  Cod.  de  Bon. 
Author,  jud.  pcffid.  I.  4.  {d)  de  Cejf.  Bon.  it  is  evident  that  this^.  de 

{*)  Ezcep'.ioBes,*qu«  pcrfoose  cujufque  cohaerenty  non  trttifcttnt  ad  alios :  vdati  [ea] 
^Qam  f  cios  habet  ex€eprianem>  quod  facere  pofliti  vcl  pareniy  patrooofrey  non  com* 
peut  fid^uflbri ;  fie  mariti  fidejuObr  poft  fototttm  matriaionium  datMs,  in  folidum  dotis 
oomine  coodemnatar. 

{h)  Qui  booit  ceiferint,  nifi  folidum  creditor  receperit,  non  faat  libcnti. 

(c)  Ex  contraduy  qui  cefllonem  rcrom  anieceffit,  dtbitorem  contra  juris  ratSonem  con-  * 
fefiicsycna  eum  squiias  auzUio  evceptionis  muniat.     At  tunc  demum  icerato  poffii  ddi« 
derve  conventionemy  cum  tantum  poftea  qucfivit,  quod  Prnriidciti  ad  ejus  rei  licentiam 
dcbcat  pfoniOTcrc* 

{i)  Legis  Julie  de  bonis  cedendit  beneScium,  conftfttttionibos  DiToruBi  noftrorom  Pa- 
tentum  nd  provincias  porre^B  efle,  ot  ceflio  bononim  admittatnr,  notum  eft  $  non  tanien 
creditoribas  fua  eoAotiut*  dividcre  b«c  bona,  et  jure  domioii  detioere ;  fed  Tenditloois 
fetredioy  i|iMteo«s  fubftaniia  patitur,  indSmnititi  fux  confalere  permiflum  eft.  Cum  ita« 
que  contra  juf if  rariooem  res  jure  dominii  teneasi  ejas,  qui  bonis  ceflit»  te  credltorem  di« 
tens :  long!  temporis  prcfcTtptione  pecltorem  fubmovert  non  pofley  manifeftum  eft«  ■  Qood 
fi  non  bonis  enm  ceflifle,  aed  ret  fais  in  falotum  tibt  dedlfis  monftretur,  Vi^u  provinciar 
foteiit  dt  pioprietate  tibi  accomodire  notijncm* 
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mth4vfevoir  U  fouttded  upon  a  reafon  of  favoar«  which  Is  perfonal 
to  the  debtor,  it  i$  txcfptb  in  pevfonantf  which  cannot  be  oppofed  by 
hi»  Aireties. 

•I  think  it  is  the  fame  with  the  exception  arifing  from  a  contra£l 
of  attermoiemetttf  to  which  the  creditor  would  have  been  obliged  to 
accede,  by  which  a  difcharge  is  granted  to  the  debtor  of  a  part  of 
his  debt,  and  certain  terms*  for  the  payment  of  the  remainder;  I 
think  that  the  exception  which  this  contraA  gives  to  the  principal 
debtor,  ought  not  to  extend  to  the  fureties,  and  that  they  may  be 
fued  immediately  for  the  payment  of  the  whole  debt ;  for  it  is  evi** 
dent,  that  this  is  an  exception  inperfonam^  which  is  only  granted  to 
the  debtor  in  confideratiOn  of  his  poverty,  which  is  perfonal  to  him* 
felf ;  the  remiffion  granted  by  die  contra  A  of  attermoummi  not 
having  been  granted  anitm  donandi,  but  by  neceffity,  thisy  as  well  aa 
die  preceding  exception',  only  invalidates  the  civil  obligation ;  the 
natural  obligation  for  what  remains  unpaid  continues  entire,  and 
lerves  as  a  fuiEcient  foundation  for  the  obligauon  of  the  fureties. 
This  region  is  an  anfwer  to  that  adduced  in  the  firft  place  in  fup- 
port  of  the  contrary  opinion,  which  is,  that  it  is  the  eilence  of  an 
engagement  that  the  furety  cannot  be  bound  for  more  than  the 
principal.  With  refpe£l  to  the  fecond  argument  adduced  for  the 
contrary  opinion,  which  is,  that  if  the  furety  does  not  profit  by 
At  contra£i  of  attermoiimenU  and  may  be  obliged  to  pay  the  whole 
of  the  debt,  it  would  happen  indire£lly  that  the  principal  debtor 
would  not  profit  from  it  himfelf,  on  account  of  the  recourfe  which 
die  furety,  who  has  paid  the  vi^oie;  would  have  .againft  him ;  the 
anfwer  is,  that  this  will  not  happen,  becaufe  the  furety  who  has 
paid  die  whole,  is,  in  hb  quality  of  creditor  of  this  fum  for  his 
indemnity,  obliged,  as  well  as  the  other  creditors,  to  accede  to  the 
contnl£i  of  attermoUment ;  it  muft  however  be  allowed,  that  the 
contrary  opinion  is  authorifed  by  two  ancient  arrits^  cited  by 
Bafnage^  one  of  the  parliament  of  Paris^  the  other  of  the  parlia- 
ment of  N^mumdy  \  but  I  do  not  think  that  the  deciCon  of  thefe 
crrits  ought  to  be  followed,  for  die  reafon  above  adduced.  This 
decifion  eveq  appears  to  be  repugnant  to  the  nature  of  a  furety^s 
engagement,  which  is  an  a^  to  which,  a  creditor  has  recourfe  for 
his  fecurity  agsdnft  the  rifque  of  infohrency  of  the  principal  debtor. 
Now,  what  would  become  of  this  fecurity,  if  the  creditor  had  net 
din  right  of  demanding  from  the  furety  what  the  infolvency  of  Ae 
principal  debtor  would  oblige  him  to  remit  to  fuch  principal  t  Oar 
opinion  coincides  with  the  article  xiii.  of  the  Arriu  of  Jf  •  ife  X#- 
fmignon  upon  this  tide. 

When  there  has  beoi  an  agreement  between  a  creditor  and  Ae 
principal  debtor^  by  which  the  creditor^  in  order  to  gratify  the 

princ^ 


{)rincipal  debtor,  has  agreed  with  him  not  to  demand  the  paymei 
of  the  debt ;  if  the  creditor  afterwards  demanded  the  payment 
it  from  the  iureties,  they  might  indeed  oppofe  the  exception  whicl 
refults  from  the  agreement ;  but,  according  to  the  ancient  Romat 
law,  the  fureties  had  this  right  only  becaufe  tlie  demand  again! 
them  would  recur  againft  the  principal,  who  was  obliged  to  dif^ 
charge  them  from  it,  a&ione  contraria  mandati  aut  negotiorum  gfftoA 
rum  f  therefore,  in  the  cafe  in  which  the  demand  againft  the| 
fureties  would  not  .recur  againft  the  principal,  as  if  the  fureties  I 
had  engaged  donandi  animOi  with  a  declaration  that  they  would  not| 
reclaim  from  the  principal  what  they  might  be  obliged  to  pay  for 
him,  the  fureties  could  not,  according  to  the  principle  of  the  an« 
cient  law,  oppofe  the  exception  arifing  from  the  agreement  between 
the  creditor  and  the  principal  debtor,  becaufe  this  agreement,  and 
the  exception  refulting  from  it,  being  founded  upon  the  perfonal 
confideration  of  the  creditor  for  the  .principal  debtor,  whom  he 
wiihed  to  gratify,  is  an  exception  in  perfonam^  which  does  not  be* 
long  to  the  fureties,  as  we  learn  from  the  law  32.  jf.  de  fa5h. 
where  it  is  faid,  "  ^od  diEium  ejt^  ft  cum  reo  paSlum  fu  ut  non 
petatury  fidejujfori  quoque  comptterei  exuptionetny  propter  rei  perfonam 
placuitf  ne  Mandati  judicio  conveniatur  /  igitur  ft  mandati  aEiio  nullc^ 
fit^  forte  fi  donandi  animo  fidejufferit^  dicendtim  eft  non  prodejfe  except 
tionem  ftdtjuffori^ 

Even  when  the  furety  is  an  ordinary  one,  who  has  recouirfe 
againft  the  principal  debtor  for  what  he  is  obliged  to  pay  for  him» 
he  could  not,  according  to  the  principles  of  the  Roman  Uw,  oppofe 
the  exception  arifing  from  the  agreement  between  the  creditor  an4 
principal  debtor,  if  by  this  agreement  not  to  demand  the  payment 
of  the  debt  from  the  principal  debtor,  the  creditor  had  exprefsly 
referred  the  power  of  demanding  it  from  the  furety.  **  Debitoris 
eonventio  Jidejujforibus  proficiet^  nifi  hoc  a6tum  eji^  i*t  duntaxat,  a  red 
mn  petatur^  a  fidejuffore  petatur :  tunc  etiim  fidejuffor  exceptiane  non 
utetur,^*  JL.  21.  5  5.  in  Jin.  22.  ff.  d.  tit. 

Cujas,  in  his  commentary  upon  the  faid  §  5,  properly  obferves, 
that  in  this  refpe£):  fureties  would  differ  from  thofe  who  are  called 
in  law,  tnandatores  pecunia  credenda :  for,  if  at  your  requeft  I  had 
lent  a  perfon  a  fum  of  money,  I  could  not  afterwards,  by  agreeing 
with  the  debtor  that  I  would  not  demand  the  payment  of  the  debt 
from  him,  legally  referve  to  myfelf  the  power  of  demanding  it 
from  youi  he  gives  us  a  reafon  for  the  difference;  when  at  your 
requeft  I  have  lent  fome  one  a  fum  of  money,  I  am,  by  the  nature  of 
the  contrad  of  mandate,  obliged  to  cede  to  you  my  a£tion  upon  the 
loan';  every  perfon  uiidettaking  a  commiffion  being  obliged  aSHone 
mandati  dirtSa^  tQ  rei^dcr  a^  account  to  the  perfon  giving  ijt  of  all 
Vol.  I.  R  that 
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tim-rtfevoir  is  fouttded  upon  a  reafon  of  ftvoisr«  which  19  perfonal 
to  the  debtor^  it  \%i9cceptw  inpetfonamf  which  cannot  be  oppofed  by 
his  fureties. 

•I  think  it  is  the  fame  with  the  exception  arifing  from  a  contn£l 
of  atttrmoiement^  to  which  the  creditor  would  have  been  obliged  to 
accede,  by  which  a  difcharge  is  granted  to  the  debtor  of  a  part  of 
his  debt,  and  certain  terms*  for  the  payment  of  die  remainder ;  I 
think  that  the  exception  nrfiich  this  contraA  gives  to  the  principal 
debtor,  ought  not  to  extend  to  the  fureties,  and  that  they  may  be 
fued  immediately  for  the  payment  of  the  whole  debt  \  for  it  is  evii* 
dent,  that  this  is  an  exception  inpcrfonam^  which  is  only  granted  tp 
the  debtor  in  confideratiOn  of  his  poverty,  which  is  perfonal  to  him- 
felf ;  the  remiiBon  granted  by  die  contraA  of  atterwulUmini  not 
having  been  granted  animo  donoftdi,  but  by  neceffityy  this,  as  well  aa 
die  preceding  exception',  only  invalidates  die  civil  obligation ;  the 
natural  obligation  for  what  remains  unpaid  continues  entire,  and 
lerves  as  a  fuiEcient  foundation  for  the  obligation  of  the  fureties. 
This  region  is  an  anfwer  to  that  adduced  in  the  firft  place  in  fup- 
port  of  the  contrary  opinion,  which  is,  that  it  is  the  eflence  of  an 
engagement  that  the  furety  cannot  be  bound  for  more  dian  the 
principal.  With  refpe£l  to  the  fecond  argument  adduced  for  the 
contrary  opinion,  which  is,  that  if  the  furety  does  not  profit  by 
die  contra£i  of  attermoi^ment,  and  may  be  obliged  to  pay  the  whole 
of  the  debt,  it  would  happen  indire£ily  that  the  principal  debtor 
would  not  profit  from  it  himfelf,  on  account  of  the  recourfe  which 
die  furety,  who  has  paid  the  ^oie^  would  have  .againft  him ;  the 
anfwer  is,  that  this  will  not  happen,  becaufe  the  furety  who  has 
pud  die  whole,  is,  in  hb  quality  of  creditor  of  this  fum  for  his 
indemnity,  obliged,  as  well  as  the  other  creditors,  to  accede  to  the 
contnl£i  of  attermoUment ;  it  muft  however  be  allowed,  that  the 
contrary  opinion  is  authorifed  by  two  ancient  arrits^  cited  by 
Bafnage^  one  of  the  parliament  of  Paris^  the  other  of  the  parlia- 
ment of  N^mumdy  \  but  I  do  not  think  that  the  deciGon  of  thefe 
crrits  ought  to  be  followed,  for  die  jrafon  above  adduced.  This 
decifion  eveq  appears  to  be  repugnant  to  the  nature  of  a  furety^s 
engagement,  which  is  an  a^  to  which,  a  creditor  has  recourfe  for 
his  fecurity  againft  the  rifque  of  infohrency  of  the  principal  debtcfr. 
Now,  what  would  become  of  this  fecurity,  if  the  creditor  had  not 
die  right  of  demanding  from  the  furety  what  the  infolvency  of  Ae 
principal  debtor  would  oblige  him  to  remit  to  fuch  principal?  Our 
opinion  coincides  with  the  article  xiii.  of  the  Arriu  of  M.  de  Ltn 
moignon  upon  this  tide. 

When  there  has  beoi  an  agreement  between  a  creditor  and  t&e 
principal  debtor^  by  which  the  creditor^  in  order  to  gratify  die 

principal 
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principal  debtor,  has  agreed  with  him  not  io  demand  the  paymeri 
of  the  debt ;  if  the  creditor  afterwards  demanded  the  payment  ol 
it  from  the  iureties^  they  might  indeed  oppofe  the  exception  whicfl 
refults  from  the  agreement  \  but,  according  to  the  ancient  Romaf^ 
law,  the  fureties  had  this  right  only  becaufe  the  demand  againfl^ 
them  would  recur  againft  the  principal,  who  was  obliged  to  dif^ 
charge  them  from  it,  uBione  contraria  mandati  aut  negotiorum  gefio*\ 
rum :  therefore,   in  the  cafe  in  which  the  demand  againft   the' 
fureties   would  not ,  recur  againft  the  principal,  as  if  the  fureties  ■ 
had  engaged  donandi  animo^  with  a  declaration  that  they  would  not ' 
reclaim  from  the  principal  what  they  might  be  obliged  to  pay  for  \ 
liim,  the  fureties  could  not,  according  to  the  principle  of  the  an«  \ 
cient  law,  oppofe  the  exception  arifing  from  the  agreement  between  ^ 
the  creditor  and  the  principal  debtor,  becaufe  this  agreement,  and  \ 
the  exception  refuldng  from  it,  being  founded  upon  the  perfonal  i 
confideration  of  the  creditor  for  the  .principal  debtor,  whom  he   i 
wifhed  to  gratify,  is  an  exception  in  perfonam^  which  does  not  be-    1 
long  to  the  fureties,  as  we  learn  from  the  law  'i2,ff>  de  fa5h^ 
where  it  is  faid,  "   ^lod  diEium  eft^  ft  cum  reo  paBum  ftt  ut  non     i 
pekttur^  fidejujforl  quoque  competere,  excepiionetn^  propter  rei  perfonam     \ 
placuit^  ne  tnandati  jutUcio  conveniatur ;   igitur  ft  mandati  aEiio  nulla^     \ 
Jitf  forte  ft  douandi  ammo  fidejufferitf  dicendum  eft  non  prodejfe  excep-* 
iionem  fidejujfori!* 

Even  when  the  furety  is  an  ordinary  one,  who  has  recoorfe 
againft  the  principal  debtor  for  what  he  is  obliged  to  pay  for  him» 
he  could  not,  according  to  the  principles  of  the  Roman  law,  oppofe 
the  exception  ariiing  from  the  agreement  between  the  creditor  an4 
principal  debtor,  if  by  this  agreement  not  to  demand  the  payment 
of  the  debt  from  the  principal  debtor,  the  creditor  had  exprefsly 
referred  the  power  of  demanding  it  from  the  furety.  **  Debitoris 
tonventh  Jidejujforibus  profciety  nift  hoc  actum  eft^  tU  duntaxat,  a  reo 
turn  petaiury  a  fidejujfore  petatur :  tunc  entm  fidejujfor  excepticne  non 
utetur"  JL.  21.  $  5.  infn.  22.^.  d.  tit. 

Cujas,  in  his  commentary  upon  the  faid  §  5,  properly  obferves^ 
that  in  this  refpefb  fureties  would  differ  from  thofe  who  are  called 
in  law,  mandatores  pecunia  credenda :  for,  if  at  your  requeft  I  had 
lent  a  perfon  a  fum  of  money,  I  could  not  afterwards,  by  agreeing 
with  the  debtor  that  I  would  not  demand  the  payment  of  the  debt 
from  him,  legally  referve  to  myfelf  the  power  of  demanding  it 
from  youj  he  gives  us  a  reafon  for  the  difference;  when  at  your 
requeft  I  have  lent  fome  one  a  fum  of  money,  I  am,  by  the  nature  of 
the  contrad  of  mandate,  obliged  to  cede  to  you  my  a£tion  upon  the 
ioan^  every  perfon  uiidettaking  a  commiffion  being  obliged  aBione 
mandati  dirtQa^  tQ  reiser  ^  account  to  the  perfon  giving  i(  of  all 
Vol,.!.  R  that 
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that  he  has  aequired  in  tile  execution  of  the  mandate ;  thertfore, 
when  by  mj  own  a£b  I  have  difabled  myfelf  from  fulfiiling  my 
obligation  to  you,  and  from  ceding  to  you  the  aAion  upon  the 
loan,  whether  by  agreeing  with  him  not  to  demand  any  thing  from 
him,  or  by  letting  him  be  difcharged  by  my  fault  from  the  demand, 
or  in  any  other  manner,  I  ought  not  to  be  admitted  to  claim  from 
'  you  aBione  mandati  contraridf  the  fum  which  I  lent  to  him  by  your 
requeft  {a)^  /.  95.  $  p^*ff»  d^  So/ut.  for  it  is  a  principle  common  to 
all  reciprocal  contra£is,  that  the  party  who  fails  in  the  performance 
of  his  own  obligation  is  not  admiflible  to  demand  from  the  other 
party  the  performance  of  his  {6). 

Tlie  cafe  is  different  with  refpe£l  to  fureties.  A  creditor,  ac* 
cording  to  the  principles  of  the  ancient  Roman  law,  as  Cujas  ob- 
ferres,  ad>  d,  $.  does  not  contra^  any  obligation  in  favour  of  the 
fureties,  to  preferve  for  them  his  a£lions  againft  the  principal, 
againft  whom  they  have  an  a&ion  in  their  own  right ;  it  is  merely 
for  a  reafon  of  equity  that  he  cannot  refufe  the  cellion  of  it  to  the 
furety  after  payment  i  but  he  is  only  bound  to  cede  them  fuch  as 
they  are  i  therefore,  the  agreement  with  the  debtor,  by  which  he 
has  rendered  his  anions  againft  him  inefficacious,  does  not  pre- 
clude him  from  demanding  the  payment  of  the  debt  from  the 
furety. 

Such  was  the  ancient  law,  as  Cujai  obferves,  nd.  J.  §  ^,  and 
wluch  can  fcarcely  prevail  Cnce  the  novel  of  Ju/Hnian.  Jure  nov^ 
fays  Cy^9  baudfacili  procedere  poteft :  for,  Juflinian  having  by  his 
Vf&vil  granted  to  the  fureties  the  exception  of  difcuffion,  heneficium 
&rdims,  which  confifts  in  the  right  that  he  gives  them,  when  they 
are  fued  by  the  creditor,  to  require  them  to  proceed,  in  the  firft 
place,  againft  die  principal  debtor,  it  is  evident  that  the  creditor 
can  no  longer,  by  agreeing  widi  the  debtor  not  to  demand  the 
debt  from  him,  referve  the  power  of  demanding  it  from  the  fure- 
ties }  for  he  cannot  by  his  z€t  deprive  them  of  the  right  and  ex- 
ception given  to  them  by  the  law. 

According  to  the  principles  of  the  French  law,  befides  this  reafon 
.deduced  from  the  novel,  that  a  creditor  cannot,  by  agreeing  with 
die  debtor  not  to  demand  the  payment  of  the  debt  from  him^  re* 
ferve  the  power  of  demanding  it  from  the  fureties,  there  is  another 
not  lefs  decifive:  it  is  derived  from  the  difference  between  the 
principles  of  the  Roman  law  and  our^j  widi  refpcA  to  fimpic 
pa£l6. 

(j)  Si  crt^kor  ■  ddbtoc  Mlpa  foa  caofa  ^Merk  i  f  ropc«ft,  ut  a&ioiie  buhiM  leiaX 
a  BMdatoR  cMfe^tti  dcbcat  \  c«a  ipfiua^Uio  accidcrit,  ae  maodalori  pdfit  tdioiubul 
tadcre. 

(>)  te  tht  oMegf ■6oBt  upon  tUi  f«bjta,  Afpcatf ix,  Na  XVL 
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According  to  the  principles  of  the  Roman  law,  thofe  obligation^ 
only  which  were  formed  by  the  mere  confent  of  the  parties,  coul^ 
be  deftroyed  by  a  contrary  confent ;  with  refpe^l  to  all  others^i 
when  the  <:reditor  chofe  to  make  a  releafe  to  the  debtor,  he  could  \ 
only  do  it  by  the  formula,  of  an  acceptilation  ;  without  that,  the  \ 
agreement  made  with  the  debtor  not  to  demand  the  debt  from  him,  \ 
was  only  a  fimple  pad,  which  could  not  deftroy  the  obligation  of  *i 
the  debtor ;  for  as  a  fimple  pa£b  cannot  produce  a  civil  obligation^ 
fo  it  cannot  deftroy  one.  It  is  true,  that  this  agreement  gave  the 
debtor  an  exception  to  exclude  the  creditor  from  the  demand 
which  he  might  inftitute  againft  him,  contrary  to  the  faith  of  the 
agreement ;  but  the  debtor  only  enjoyed  this  exception  from  the 
equity  of  the  praetor  and  againft  the  rigour  of  law ;   the  obligation 
which  he  had  contraAed  continued  to  fubfift  ipji  Jure  in  his  per** 
fon,  and  was  a  fufficient  foundation  for  preferring  that  of  the  fuze* 
ties  who  had  acceded  tq  it. 

It  was  the  fame  with  refped  to  an  agreement  by  which  the  ere* 
ditor,  through  liberality,  granted  a  certain  term  to  his  debtor,  who 
had  at  firft  contraded  a  pure  and  fimple  obligation  without  any 
term  ^  this  agreement  was  a  fimple  pa£t,  which  only  gave  the 
debtor  an  exception,  againft  the  demand  which  the  creditor,  con« 
trary  to  the  faith  of  the  agreement,  had  iaftituted  againft  hitn  be-^ 
fore  the  expiration  of  the  term^  but  if  by  the  agreement  the  cre- 
ditor declared,  that  he  only  meant  to  grant  the  term'  to  the  debtor 
and  not  to  the  fureties,  this  agreement,  according  to  the  principles 
of  ancient  law,  would  not  prevent  him  from  proceeding  before  the 
term  againft  the  fureties,  who  could  not  oppofe  the  principle  of 
law,  that  it  is  of  the  nature  and  eflence  of  their  engagement,  that 
the  furety  ihould  not  be  obliged  to  more  than  the  principal,  and  that 
he  (hould  have  the  fame  terms  of  payment ;  for  the  agreement  by 
whidi  the  term  was  granted  to  the  principal,  being  only  a  fimple 
pa£l,  could  not  invalidate  or  diminifti  his  obligation  ;  it  continued 
to  fubfift  ipfojure  fuch  as  it  was  when  contra£ted,  as  a  pure  and 
fimple  obligation,  and  without  any  term,  and  leaves  that  of  the  fure- 
ties to  fubfift  in  like  manner.  If  the  debtor  is  enabled  to  enjoy  the 
term  granted  to  him  by  the  agreement,  it  is  only  by  virtue  of  ati 
exception  to  which  he  is  entitled,  by  the  equity  of  the  praetor 
ttgainft  the  rigour  of  the  law,  and  which  being  founded  only  upon 
a  confideration  perfonal  to  the  debtor,  does  not  extend  to  his 
fureties. 

The  principles  of  the  Romdn  LofOj  upon  the  elfeft  of  fimple 
pads,  do  not  refult  from  natural  law,  and  are  founded  entirely  upon 
fiotbtiitiesj  very  oppofite  to  the  fpirit  and  fimplicity  of  the  law  of 
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,l*rance.  The  folemnity  of  an  acceptilation  is  with  us  unknown  : 
and  any  kind  of  agreement  may  produce,  extinguifh,  or  modify  civil 
.obligations.  When  a  creditor  has  agreed  with  the  debtor  not  to 
demand  the  debt  from  him,  this  agreement,  according  to  the  fim-^ 
plicity  of  the  French  law,  difcharges  tlie  debtor  pleno  jure  s  there- 
fore the  creditor  cannot  legally  refcrvc  a  power  of  demanding  the 
payment  from  the  fureties,  the  liberation  of  the  debtor  neceffarily 
inducing  that  of  the  fureties. 

So  in  our  law,  when  ;)fter  the  contra£):  a  creditor  through  libera- 
lity grants  a  certain  term  of  payment  to  his  debtor,  he  cannot  ex- 
clude tlie  fureties  from  fuch  term  :  for  as  the  agreement  has  the 
cffeft  of  modifying  picno  jiire  the  obligation  of  the  debtor,  and 
converting  a  pure  and  fnnplc  obligation  into  an  obligation  with  a  terra 
of  payment,  the  obligation  of  the  fureties  necefiarily  receives  the 
fame  modification  \  and  they  have  the  fame  term  of  payment  a» 
the  principal  debtor  ;  it  being  the  eflence  of  their  engagement  that 
the  furety  ihould  not  be  obliged  to  more  than  the  principal. 

If  the  fureties,  in  the  cafe  of  a  contraft  of  attemioiement  between 
the  creditor  and  the  debtor,  do  not  enjoy  tlie  remilTion  and  terms 
granted  to  the  debtor  by  die  contra£^,  as  we  have  above  decided, 
it  is  becaufe  thefe  only  afTcfl  the  civil  obligation ;  the  natural 
obligation  remains  entire,  and  confequently  the  debtor  himfelf,  if 
he  had  wherewith  to  pay  could  not,  in  point  of  confcience,  take 
advantage  of  either  of  them.  This  natural  obligation,  as  we  have  be- 
fore faid,  is  a  fufficient  foundation  for  that  of  the  fureties  \  but  where 
a  creditor,  of  his  own  free  will,  and  through  liberality,  has  dif- 
charged  his  debtor,  or  granted  him  a  term,  the  debtor  is  nd 
longer  obliged,  either  naturally  or  civilly,  to  pay  the  fum  re- 
mitted, or  to  pay  before  the  term  \  neither,  confequently,  are  the 
fureties. 

P  ^  .  When  the  principal  debtor  obtains  a  rel^itution  againft 
his  obligation  by  letters  of  rcfcifion,  does  the  refcifioii 
pf  his  obligation  induce  the  refcifion  of  that  of  the  fureties  ?  Wc 
muft  make  the  fame  didin&ion  here  that  we  have  done  with  re- 
gard to  exceptions  :  if  the  reftitution  is  founded  upon  any  real  dc- 
fed  of  the  obligation,  as  upon  fraud,  violence,  miftake,  grofs  in- 
cc)uality,  the  refcifionofthe  principal  obligation  induces  that  of  the 
fureties  \  but  if,  on  the  contrary,  the  reftitution  is  founded  upon 
ceafons  perfonal  to  the  principal  debtor,  as  for  inftance,  upon  his 
minority;  the  principal  only  acquires  a  perfonal  defence  againft 
}iis  obligation,  which,  notwithilanding  the  refcifion,  fubiifts  natu» 
ralitcff  and  19  a  fubjed;  capable  of  being  receded  to  by  the  obIi« 
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prion  of  the  furetics,  as  is  decided  by  the  law   13.   {a)  ff.  di     \ 
MinsTf  and  very  direftly  by  the  law  i .  (b)  Cod.  de  Fidejujfe  Min.  V 

There  is,  however,  a  cafe  in  which  the  refcifion  of  the  principal       \ 
obligation,  although  merely  on  account  of  minority,  induces  that 
of  the  fureties  \  this  is  when  the  principal  debtor  obliges  himfclf 
in  a  quality  which  the  refcifion  has  deftroyed,  as  if  he  had  obliged 
himfelf  in  quality  of  heir,  and  obtains  a  reditution  againft  his  \ 

acceptance  of  fucceffion  :  for,  the  principal  debtor  not  being  obliged 
on  his  own  account,  but  in  the  quality  of  heir  which  he  no  longer 
has,  and  which  he  loil  by  the  refcifion  of  his  acceptance  of  the  fuc- 
ceffion, he  is  no  longer  debtor  at'  all,  not  even  naturaliter  ;  his  obli- 
gation attached  to  the  quality  which  is  deftroyed  no  longer  fubfifts; 
as  is  decided  in  the  law  89.  {c)jf»  de  Acqmr.  Hered, 
-  P  -  The  rule  which  we  have  efliablifhed,  that  the  extinftioi^ 
of  the  principal  obligation  extinguifhes  that  of  the  furcty, 
is  fubjeft  to  a  kind  of  exception,  in  the  cafe  where  the  thing  due 
has  pcrifhed  by  the  aft  or  default  of  the  furety ;  in  this  cafe,  al- 
though the  obligation  of  the  principal  debtor  be  extinguiflied  by 
the  extinftion  of  the  thing  which  conftituted  the  objeft  of  it,  the 
furety  remains  obliged,  as  is  decided  by  the  law  32,  §  5.  de  Ufur. 
"^  jSr/f///^r  folus  tnoratn  fecerit^  reus  non  tcnetur^  Jicutift  Stichum 
promiffum  occiderityfed  utilis  aEiio  in  hunc  (fidejujforem)  dabitur** 

This  has  been  eftabliihed  contrary  to  the  principle,  which  doe« 
not  permit  the  obligation  of  the  furety  to  fubfift,  after  the  cx-^ 
tinftion  of  the  principal  obligation,  as  is  indicated  by  the  jurift  in 
dating,  that  in  this  cafe  the  aftion  againft  the  furety  is  an  aSlio  utilisf 
that  is  to  fay,  that  it  is  given  contra  t enor em  juris ^  itafuadenie  utili'^ 
iate  et  Aquitate^  by  way  of  damages,  and  as  a  punifhment  for  the 
/auk  of  the  furety. 

« 

Sixth  Corollarj. 

J-  g  ^  From  the  principle  that  the  furety,  according  to 
our  definition,  is  one  who  obliges  himfelf  for  and 
accedes  to  the  obligation  of  another,  the  Roman  jurift s  deduce^ 
this  confequence,  that  whenever  the  two  qualities  of  principal 
debtor  and  furety  become  united  in  the  fame  perfon,  which  happens 
when  the  furety  becomes  heir  to  the  principal;  or,  vice  verfi^ 
when  the  principal  becomes  heir  of  the  furety,  or  when 
tt  third  perfon  becomes  heir  to  both  the  one  and  the  other; 
i^  all  thefe  cafes  the  quality  of  principal  deftroys  that  of  furety  ; 
as  a  furety  is  eflentially  one  who  is  obliged  for  another^  and  ^ 

(«)  Vidifuprai  n,  376.  (h)  VUtJvprM^  n,  37^. 

{c)  Si  pupillusfe  herediute  abftineit,  fuccuneodoin  dt  ct  fidijuflbnbaiab  eo  datii,  li  tt 
^creditaxif  cootradltt  cooTeoiicntttr. 
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man  cannot  be  a  furety  for  himfelf ;  whence  they  concluded 
that  in  all  thefe  cafes^  the  obligation  as  furety  was  extinguiihedi 
and  that  the  principal  obligation  remained  only.  /.  93.  [a)  $  2.  (sT 
JPin.f.  de  Solut,  I.  5.  {b)  ff.  d.Jid.  I.  24.  [c)  Cod.  de  Fidej. 

Hence  they  concluded,  in  thefe  cafes,  that  if  the  furety  had 
himfelf  given  a  furety  who  acceded  to  his  obligation,  the  obli^ 
gation  of  this  laft  furety  was  cxtinguiflied  by  the  extin£kioa  of  that 
of  the  firft,  which,  fo  far  as  regarded  the  fecond,  was  a  principal 
obligation.  /.  38.  {d)  ^fin.ff.  de  Solut. 

According  to  our  ufages  no  regard  is  paid  to  this  fubtilty,  and 
H  furety  of  a  furety  is  not  difcharged  on  account  of  the  furety,  for 
whom  he  has  engaged,  having  become  heir  of  the  principal  debtor, 
or  vice  verfd  ;  there  is  the  more  reafon  for  this  opinion,  becaufe 
the  Roman  jurifts  were  divided  upon  this  queftton,  d.  /.  93.  ^fin. 
Even  if  we  were  to  decide  according  to  the  Roman  JLtfii;,that  in  this 
cafe  there  would  be  a  confufion  of  the  obligation  of  the  furety, 
the  hypothecations  contradled  by  this  furety  would  continue  to 
fubfift  \  for  thefe  aie  only  extinguiflied  by  payment  and  this  con-i 
fuAon,  which  according  to  the  fubtilty  of  law,  difcharges  the  furety 
a^  fuch,  is  not  equivalent  to  a  payment,  as  is  decided  by  &e  faid 
law  38.  §jf». 

When  the  furety  becomes  heir  of  his  co-furety,  it  is  clear  that 
there  will  be  no  confufion,  and  that  the  two  obligations  fubGft,  al- 
though united  in  one  and  the  fame  perfon.  L.  %i.  {^)  i  i.  ff.de 
Fidej ;  fo  where  one  of  two  principal  debtors  fucceeds  to  his  co^ 
debtor,  the  two  obligations  fubfift.  L.  5.  {f)ff*  de  tit* 
r  o  n  It  muft  not  be  concluded  from  the  principle,  that  It 
is  of  the  eflence  of  the  obligation  of  fureties  to  accede  to 
the  obligation  of  a  principal  debtor,  that  the  pbligation  of  the  ftqtty 

(«]  Sed  (et)  fi  reat  heredem  fiJejoflbrem  fcrtpfcnt,  (non)  confonditur  obligm  10 :  ct 

quafigenen'e  quid  retioeadum  eft,  ut  ubi  ei  obligatbniy  qu«  f^quels  locon  obtine;,  pria- 

ciptUsaccedit,  coofufa  iit  obHgatiPi  quotiens  duK  Tint  principaki ,  altaa aheii  poiius  adj-ci* 

tur  »d  a^^ionem,  qaam  confufioMm  parere.     Quid  ergo  fi  fidej uilbr  reum  betedem  fuip- 

'  ftrit  ?  confundltttf  obligado  fecundum  Sabmi  fenccntiam,  licet  Proculaa  difleniiat. 

{h)  JoUantu  aity  cuany  qai  heret  extitit  ei»  pro  qua  iotetveoerat,  Jibtiari  ex  caofaaccc(> 
^■ts  et  fotummodo  qoafi  heredem  rci  teoeri. 

(()  Fidej ulToris  quidem  heret  exeinplo  rei  priocipalii  tenetur,  fed  fi  idem  utrifque  fvc* 
Ccdat,  interceffionii  oUisatione  fiaiu^  velut  priocipalii  taotam  debicorit  beret  cooteoin 

(d)  Qi^  pro  teapud  Tttium  fidqnflerat,  pignat  io  foam  oUjp'fontoi  dcdk,  poft  idea 
te  hoedeminftitultquamtii  ex  fidej oflbria  caufa  non  teneirii,  nibiloroiavs  taincnpiso°* 
0bIigitum  manebit  s  at  fi  idem  alium  fidejuirorem  dederir,  atque  ita  heredem  te  iaftitnerit} 
leQioi  exiftimaii  ait,  fabltta  obligatione  ejuiy  pro  quo  fidejuflum  fir,  eum  quoque,  qoi 
idijoOerit,  UberaH. 

(<]  Non  eft  novum  ut  fidcjufTor  daabai  obligationibui  cjofdem  pecmiiae  nomine  tener* 
tur ;  nam  fi  in  diem  acceptut,  mox  pare  accipiatar,  ex  vtraque  obl^tlif  |  ct  It  fidejaflbr 
^onfid^«flortheicstxticetit,idem  erit. 

{P  IU«a  mo  ifo  fa«ccdca(«a  «  duabvi  aafii  cOt  •Wif««m* 

is 
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is  extinguiihed^  when  the  principad  debtor  dies  without  having 
left  any  heirs  \  the  reafon  for  doubting  would  be  that  th^e  remains 
no  principal  debtor^  to  whofe  obligation  the  furety  might  appear  to 
accede ;  the  reafon  for  decidrng,  which  may  at  the  fame  time 
fcrye  as  an  anfwer  to  this  objeAioni  is  that  the  fucceflion  of  the 
principal  debtor  although  vacant^  reprefents  him,  and  is  in  place  of 
his  perfon,  according  to  the  rule,  bereditas  jaccns  perfofut  defitnBi 
wemfis/Hnetf  and  confequently  there  remains  at  Ic^fii JiHioneJurif, 
a  principal  debtor  to  whofe  obligation  that  of  the  fureties  is 
acceflary. 

Fice  virfi^  when  the  creditor,  in  whofe  favour  the  engagement 
basbeen  entered  into,  dies  and  leaves  his  fucceiEon  vacant,  this  fuc- 
ceflion reprefents  him,  and  is  a  fi£titious  perfon  in  whofe  favour 
the  engagement  continues  to  fubfift, 

r  q8-  1  W^^"  the  engagement  has  been  entered  into  in  favour 
of  the  creditor  in  a  certain  quality,  the  engagement 
fubfifts  in  favour  of  the  perfon  fucceednig  to  this  quality.  For 
inftance,  if  I  have  engaged  on  behalf  of  the  debtor  of  a  fncceffion 
in  favour  of  the  heir,  in  his  quality  of  heir,  and  this  heir  has 
fince  reftored  the  fucceffion  to  a  fidH'CommJfary  heir,  to  whom 
the  quality  of  heir  and  all  the  hereditary  rights  have  pafTed^ 
the  engagement  fubfifts  in  favour  of  the  Jidti'CommsJafylitiu  £..  21. 
ia)  de  Fid. 


SECTION    n. 

* 

Of  the  different  Kinds  of  Sureties* 

r  1^6  1       ^^  ^^^^  '^^  ^^  French  law  three  different  kinds  of 
fureties  ;  fureties  (cautions)  purely  conventional  j  legal  ^ 
and  judiciary. 

Conventional/uredes  are  fuch  as  intervene  by  the  agreement  of 
the  parties  in  the  different  contraAs,  as  in  contrads  of  loan,  of 
fale,  of  letting,  and  the  like  :  for  inftance,  if  a  perfon  borrows  money 
and  has  a  furety  who  obliges  himielf  to  the  lender  to  reftore  the 
loan,  or  buys  fomething,  or  takes  a  leafe,  and  has  a  furety  who 
obliges  himfelf  for  the  payment  of  the  price,  or  rent ;  thefe  are 
conventional  fureties,  not  required  either  by  the  law  or  the  judge  \ 
and  the  only  caufe  of  their  intervening  is  the  agreement  of  tb^ 
parties. 

(4)flcretadelil«re1iereaiMriofide3uflbrflmaccepU»  ddo^  hereditAtem  ex  Trebcltiioo 
•eftituat :  fidcjoflbrif  obligatiooem  in  foo  ftatu  maneic  «tt.  Idco^ve  io  hac  canfii  ferraailuiBy 
^od  UmnXnXf  cum  bem,  contra  quem  emancipatut  filius  bononin  poffcflionnn  ac€epitf 
ideJQ0grcm  acccpiu    Ideo^  ia  mraqiie  fp«cie  uanfeuat  aftionet. 
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Legal  fureties  arc  thofc  which  the  law  commands  to  be  given ; 
fuch  as  thofe  which  a  perfon  is  bound  to  give  in  order  to  obtain 
the  enjoyment  of  the  property,  of  which  the  ufufru£l  has  been 
given  or  left  to  him,  &c. 

Judiciary  fureties  are  thofc  which  are  ordered  by  the  judge ;  ai 
when  the  judge  orders  that  a  perfon  (hall  provifionally  receive  ^ 
fum  giving  fecurity  to  refund  it,  if  he  is  ordered  fo  to  do. 


SECTION.    III. 

Of  the  ^mliiies  ijuhich  Sureties  ought  to  have. 

"§  I.    Of  the  Qualities  nvhtch  a  Perfcn  ought  to  have^  in  order  to  conira3 

a  valid  Obligation  as  Surety. 

r     Q     n       ^t  is  necefiary,  in  the   firft  place,  that  the  furcty  ba 
-         cap  ibleof  contrjiS^ing,  and  obliging  hinifelf  as  fuch. 

AH  perfons  who  arc  incapable    of  coiitradJing,   fuqh  as  idiot% 
niarried  women,  religieux,  cannot  be  fureties. 
P     op  -I        By  tl^c  Roman  law,  women  could  not   pblige    thejn- 
felves  as  fureties  for  the  affairs  of  others  5  the   Sena/uJ- 
confultum  Velleianum  deftroyed  their  obligation. 

Jujiinian^  by  his  Novely  134.  Cap,  8,  permitted  women,  obliging 
themfelves,  to  renounce  the  exception  which  this  5f/;fl//(/rc/f/Ji///.;;i 
gave  them. 

This  law  was  formerly  followed  in  France ;  but  as  tlie  claufc  o( 
renunciation  to  the  Senatufconfultum  Velleianumy  which  was  become 
an  expirefCon  of  courfe  in*  the  ads  of  the  notaries,  rendered  the  effc^ 
of  it  ufelefs  \  and  as  nothing  but  litigatipn  could  arife  from  it,  it 
pleafed  the  King,  Henry  IV.,  to  abrogate  entirely  this  law  pf  tl\e 
Senatufconfukum  VtUeianum  by  his  edid  pf  1606,  and  confequently. 
It  is  no  longer  enforced  within  the  limits  of  the  parliarpent  of  Paris^ 
^here  this  edift  was  regifttred. 

In  Nortndndy  where  it  has  not  been  regiftered,  the  l^w  of  Vcl^ 
leidnum  is  ftri£tly  obferved,  ?nd  the  Novel  which  permitted  women 
to  renounce  it,  is  not  followed* 

In  this  diverfity  of  jurifprudencc,  the  la^  of  the  woman's  do- 
micil,  at  the  time  of  hef  contra^ing  the  engagement,  is  to  be 
followed  :  for  the  laws  that  regulate  the  obligations  of  perfons,  fuch 
as  the  Velleianum,  are  perfonal  ftatutes  which  extend  to  all 
perfons  who  are  fubjeft  to  them  by  their  domicil,  in  whatever 
place  their  property  may  be  fituated,  and  wherever  the  contraA 
may   be   made  5 — therefore^  if  a  woman,  having  her  domicil  jji 
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fhrmandy^  fhould  become  furety  for  another  perfon,  although 
the  a£k  of  engagement  was  paiTed  at  Parish  where  the  Velleianum  \% 
abrogated,  the  engagement  will  be  null. 

But  though  a  woman  was  married  in  Normandy ^  if  her  hufband 
has  transferred  his  domicil  to  Paris,  the  woman  having  ceafed  by 
this  change  of  domicil  to  be  fubjefl:  to  the  Jaws  of  Normandy^  the 
engagements  which  Ihe  may  afterwards  contraft  will  be  valid. 

The  perfonal  obligation,  that  a  Norman  woman  has  contrafted 
in  being  furety,  being  void,  it  follows  that  the  hypothecation  of  her 
property  will  be  alfo  void,  although  the  property  may  be  (ituate  at 
f^aris,  as  the  hypothecation  cannot  fubfift  without  the  perfonal 
obligation,  to  which  it  is  acceflfary. 

Vice  verfdy  if  a  woman  refident  in  Paris^  (hould  become  furety 
fay  an  a£t  befpre  notaries,  her  goods,  although  Gtuate  in  Normandy^ 
Will  be  hypothecated ;  this  hypothecation  being  a  confequence  of 
the  obligation,  which  (he  has  contracted  by  an  authentic  ad. 

Perhaps  this  objeftion  may  be  made :  It  is  agreed,  it  will  be  faidj 
that  the  Velleianum  is  a  perfonal  (latute,  in  refpe£):  of  its  firil  part^ 
by  which  it  forbids  women  to  oblige  their  perfon s  for  others  ;  but 
it  has  a  fecond  part,  by  which  it  forbids  them  alfo  to  oblige  their 
goods  for  the  debt  of  another:  and  the  objeA  of  this  fecond  part 
being  things  and  not  perfons,  it  is  with  refpe£):  to  this  fecond  part 
a  real  ftatute,  and,  according  to  the  nature  of  real  ftatutes,  it  go- 
verns all  things  fituate  in  the  territory  where  it  is  in  force,  to  what«* 
ever  perfons  they  may  belong  ;  therefore  it  annuls  the  obligation 
which  a  woman,  although  not  perfonally  fubjedl  to  its  operation^ 
makes  of  her  goods  fituate  in  Normandy  for  the  debt  of  another. 

My  anfwer  is,  that  this  argument  only  proves,  that  if  a  Parijian 
woman  without  being  furety,  and  without  obliging  herfelf  perfon- 
ally, obliges  her  property,  fituate  in  Normandy^  for  the  debt  of  ano- 
ther, this  obligation  would  be  null,  becaufe  the  Velleianum  obfeived 
in  Normandy^  which  governs  the  property  there  fituated,  prevents 
fuch  property  from  being  obliged  for  the  debt  of  another:  but  when 
the  obligation  of  the  property  is  only  a.  confequence  of  the  per* 
fonal  obligation  contra£led  by  an  a£l  before  notaries  by  a  Parifian 
woman,  the  law  of  Normandy  cannot  invalidate  it ;  for  this  law 
havmg  no  authority  over  the  perfonal  obligation  of  a  Parifian^  can- 
not have  any  over  what  is  only  the  acceflary  to  it. 

The  Velleianum  being  only  a  perfonal  ftatute  in  refpcft  pf  the  firft 
part,  and  a  real  ftatute  in  refped  of  the  fecond,  it  follows  that  a 
^<7rRui/i  woman  in  cafe  (he  does  not  becomes  furety,  and  does  not 
contrail  any  perfonal  obligation,  may  oblige  the  goods  which  (he 
)u8  fituate  put  of  Normandy^  in  a  Province  where  the  Velleianum 
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is  abrogated,  for  the  debt  of  another  \  for  real  ftatotes  only  ex- 
.tend  to  things  fituate  in  the  immediate  territory. 
P     g  Minors,  though  emancipated,  cannot  contra£^  a  valid 

obligation  as  fureties  for  the  affairs  of  others :  for  the 
emancipation  only  gives  them  the  power  of  adminiftering  their 
own  goods ;  and  it  is  evident  that  an  engagement  as  furety,  for  the 
affairs  of  another,  makes  no  part  of  this  adminiftration. 

This  is  the  cafe  even  with  refpefl  to  a  minor  merchant, 
who  has  engaged  as  furety  for  another  merchant,  refpe£iing  a 
commercial  tranfa£lion,  in  which  he  has  no  intereft  \  for  his 
quality  of  merchant  does  not  give  him  the  power  of  contrading 
without  the  hope  of  reftitution,  except  for  the  affairs  of  his  bufi<» 
nefs  }  now,  the  bufinefs  of  another  merchant,  in  which  he  has  no 
intereft,  is  not  an  affair  of  his  commerce.  Bafnage^  Treatiji  dc 
HypcUp.  2.  c.  2.  Defpeijfesy  U  of  Syrettes^  S.  t. 

For  the  fame  reafon,  a  minor  who,  by  the  difpenfation  of  the 
prince,  cxercifes  a  public  office,  is  not  thereby  deprived  of  the  right 
to  reftitution  againft  an  engagement  which  he  has  contraded  as 
furety  i  for  the  difpenfation  of  the  prince  only  makes  him  be  r6-> 
garded  as  of  full  age,  in  Tcfpe&  of  what  concerns  the  public 
charge  that  be  is  permitted  to  enjoy ;  whence  it  follows,  that 
thofe  engagements  only  are  contraAed  without  right  of  reftitution, 
which  are  relative  to  the  adminiftration  of  fuch  charge  $  thefe  prin-i 
ciples  are  certain,  notwithftanding  a  contrary  arret  cited  hjVff* 
feij/is.  Ibidtm. 

'  There  are  fome  extremely  favourable  cafes,  in  which  the  en- 
gagement of  a  minor  as  furety  may  be  valid.  For  inftance,  it  has 
been  adjudged  that  a  minor  cannot  obtain  reftitution  againft  an 
engagement  which  he  has  entered  into,  for  the  purpofe  of  hhe- 
rating  his  father  from  prifon. 

The  engagement  of  a  minor  made  on  this  account,  ought  efpecial- 
ly  to  be  confirmed,  when  the  father  had  not  an  opportunity  of  re- 
lieving himfelf  from  prifon  by' the  ceffion  of  his  goods,  and  when 
the  engagement  would  not  occafion  too  ferious  a  damage,  and  de- 
rangement to  the  fortune  of  the  fon ;  but  if  the  father  could  have 
had  recourfe  to  the  ceffion  <^  hb  goods,  the  minor  fon,  who  hu 
had  the  facility  to  enter  into  a  confiderable  engagement  for  his 
father,  which  was  not  necefiary,  ought  to  be  relieved  ( the  age  ot 
the  minor  may  alfo  be  taken  into  coniideration  *,  a  peribn  of  an 
age  approaching  to  majority  ought  to  be  relieved  againft  fuch 
Hfi  engagement  widi  left  facility,  than  one  who  Mras  of  a  lefs  ad- 
vanced age.  Bafnage  maintains,  that  to  prevent  the  engagement  of 
a  minor  on  this  account  being  fubjeA  to  refcifion,  it  is  neceflary, 
'  that  at  the  time  of  entering  into  the  etfgagementj  he  fliould  be  at 

Icaft 
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leaft  eighteen  years  of  age,  which  is  the  age  of  complete  puberty,  and 
that  at  which  by  the  Novell  1 15-  ^-  3*  $  139  children  Mrere  obliged* 
under  penalty  of  difinherifon,  to  ranfom  their  fathers  from  cap* 
tivit)  ;  he^  cites  an  arrit  which  annuls  an  engagement  made  for 
this  purpofi:  by  a  miiior  of  fixteen.  In  all  thefe  cafes,  regard 
ought  to  be  paid  to  the  different  circumftances  ;  and  hence  arifes 
Hkc  variety  of  arrets  reported  by  Brodeauyfur  Louet.  L,.  A*  cb.  9, 

\  IL      Ofthi  politics  requtjitefor  a  Per/on  to  be  received  as  Surety* 

P  -     When  a  debtor  is  obliged  whether  by  the  law,  or  by  thfe 

judge,  or  by  mere  agreement,  to  find  a  furety  to  his  cre- 
ditor, the  furety  to  be  receivable  muft  not  only  have  this  firft  qua- 
lity, of  being  able  to  oblige  himfelf  as  fuch  ;  it  is  alfo  neceflfary^ 
id.  That  he  be  folvent,  and  have  fufficient  property  to  anfwer  the 
obligation  to  which  he  accedes. 

When  the  creditor  to  whom  the  furety  is  ofiered  difputes  his 
folvency,  the  furety  ought  to  eftablifh  it,  by  producing  the  titles  of 
immoveable  property  which  he  pofTeiTes  \  otherwife,  he  ought  to  be 
reje£ied. 

In  judging  of  the  folvency  of  a  furety,  and  the  fufficiency  of  his 
property  to  anfwer  for  the  debt,  no  regard  is  commonly  paid 
to  moveable  property,  as  that  H  eafily  alienated  and  is  not  followed 
by  hypothecation  ;  neverthlefs,  if  the  debt  is  moderate,  and  the  en- 
gagement is  not  to  continue  long,  merchants  who  have  a  well  e{la<* 
bliflied  bufinefs  are  admitted,  although  their  fortune  conGfts  only 
in  moveables.     Bafnage^  ibid. 

No  regard  is  paid  to  property  in  litigation,  or  which  is  fituate  at 
too  great  a  diftance. 

2d,  The  fu«etyfhould  have  a  domicil  in  the  place  where  the  en- 
gagement is  required  to  be  given,  that  is  to  fay,  within  the  limits 
of  the  bailliage,  in  order  that  the  difcuffion  may  not  be  too  diffi-t 
cult.  Fidejujfor  hcuples  videtur  non  tantum  ex  facultatibuSf  fed  ex 
convemendi  facilitate.  L.  z.ff.  ^li  fatis^  £5*r.  In  this  refpeft,  how- 
ever, more  indulgence  is  fliewn  to  thofe  who  are  obliged  by  the 
law,  or  by  the  judge  to  find  fureties,  than  to  thofe  who  have  fub- 
mittcd  ta  it  voluntarily  \  the  latter  ought  not  to  be  admitted  to 
allege,  diat  they  cann6t  find  any  within  the  diftri^i,  as  they  have 
▼oluntarily  fubmitted  to  find  fuch  fureties,^^/  imputare  debent ;  the 
others  (hould  be  eafily  admitted,  to  ofier  as  fureties  perfons  of  their 
own  country,  when  they  cannot  procure  any  in  the  place  whero 
the  engagement  ought  to  be  given.     Bafnage^  Defpeiffes. 

.  3d,  For  the  fame  reafon,  if  a  powerful  perfon  is  offered  as  ftirety^ 
the  creditor  m«y  refufe  him  \  he  may  alfo  refufe  a  perfon^  who  by 

his 
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his  right  of  commitiimuSi  may  transfer  the  futt  of  the  creditor  into 
another  jurifdiftion,  or  a  foKlicr  who  would  be  in  a  condition  to 
obtain  letters  d^etat.   V*.  Bofnage^  tr.de  Hyp,  p,  i,  ch.    2. 

There  is  alfo  another  quality,  requifite  in  perfons  ofiered  as  ju- 
diciary furcties  ;  that  they  be  fubjedl  to  arrcft  :  wherefore  women, 
ecdlefiaftics  who  are  in  facred  orders,  and  perfons  above  feventy 
years  of  age,  may  be  refufed  as  judiciary  fureties ;  thefe  perfons 
not  being  fubjeft  to  irtiprifonment  for  debt. 

Concerning  the  form  of  tlie  reception  of  fureties,  fee  the  ordou- 
pance  of  1667,  r.  ^8* 


^  III.^  Of  Cafes  in  which  a  DStor  is  hound  to  find  a  ntvf  Surety  in  (be 

place  of  one  before  received, 

-  _        If  the  furety  had  the  requifite  qualities  wiien  received 

as  fuch,  but  has  ceafed  to  have  them,  as,  if  he  has  be- 
come infolvent,  will  the  debtor  be  obliged  to  find'  another  ?  Wc 
muft  make  a  diftinftion  upon  this  fubjeft  :  He  will  be  obliged  to 
do  fo  if  it  is  a  legal  or  judiciary  furety,^  calnmiias  inftgnis  fide^ 

jufforibuSy  vel  magna  inopia  decidety  ex  integro  fatifdandum  erii,  L.  1  o- 
J  I.  ^ifatifd.  Cog. 

If  it  is  a  conventional  furety,  we  muft  make  a  diftin^lion.  If  I  am 
obliged  to  find  a  furety  indeterminately,  and,  in  performance  of 
this  obligation,  I  have  found  one,  who  has  fince  become  infolvent, 
I  (hall  be  bound  to  find  another  ;  but  if  I  contraflcd  at  firft  with 
a  particular  furety,  or  obliged  myfelf  to  find  a  particular  perfon 
as  furety,  and  he  afterwards  becomes  infolvent,  I  cannot  be  obliged 
to  find  another,  becaufe  I  only  promifed  to  procure  the  furety  whom 
I  aftually  have  procured. 

P  ^       -        It  remains  to  examine  the  queftion.  Whether  the  pcr- 

^  fon  who  is  bound    to  find  a  furety  can  be  admitted  in- 

ftead  thereof, to  give  fuflicient  pledges  to  anfwer  the  debt?  For 

the  negative,  this  maxim  of  hw,  alind  pro  alio,  invito  creditorey/olvi 

*non  potejly  is  adduced,  which  applies  even  when  the  thing  offered 
fliould  be  better ;  whence  it  feems  to  follow,  that  the  creditoiP 
who  is  intitled  to  have  a  furety  is  not  obliged  to  receive  pledges 

inftead  \  notwithftanding  thefe  reafons,  there  fiiould  be  fome  faci- 
lity in  allowing  fuch  pledges  to  be  given,  when  the  debtor  cannot 
procure  a  furety  5  for  the  only  intereft  of  tlie  creditor  is  to  have 
fecurity,  and  .there  is  more  fecurity  in  a  pledge  than  in  a  perfonal 
engagement ;  becaufe,  as  the  perfon  to  whom  the  furety  is  to  be 

given,  has  no  other  intereft  but  to  have  fecurity,  cum  pluj 
COiiiionis  ft  in  re  quam  in  perfona  ;  et  tutius  ft  pignoris   incumb^re 

^{{nm  in  perfonam  agcre  5.  it  wouI4   be  mc;rc  ill-humqur  to  v?fufe 

pledges 
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pledges    in    lieu    of  a    furety,   if  the  things  whibh  are  ofFered 
are  fuch  as  he  may  keep  without  any  trouble  or  danger*    Baf" 


SECTION.    IV. 

Oti  whofe  Behalf  y  in  favour  of  nwhtmt^for  'what  Ohligation^and  in  Vfhai 
manner  the  Obligation  of  a  Surety  may  be  contrasted* 


5  1-     On  nvhofe  Behalf  and  in  favour  ofwhom^ 

^  A  perfon  may  engage  himfclf  as  a  furety  for  any  debtor 

whatever,  even  for  a  vacant  fucceflion,  cum  perfona  yicem 
fuhftineat.  L  22*  ff.  de  Fidejuff.  and  in  favour  of  any  creditor,  in 
like  manner  a  perfon  may  engage  as  furety  even  for  infant  chil* 
dren,  madmen,  or  interdicts,  in  cafes  where  they  may  contraA  a 
valid  obligation,  without  any,  a&  of  their  own :  for  inftance^  if  I 
have  conducted  their  affairs  with  advantage^  they  are  obliged  ex 
quafi  contractu^  to  reimburfe  me  what  I  have  expended  in  doing 
To,  and  therefore  a  perfon  may  engage  as  furety  for  the  performance 
of  this  obligation.  It  is  fhewn  by  Ci^W,  that  it  is  in  this  fenfe 
that  we  are  to  underiland  the  law  25.^.  de  Fidejuff.  which  fays^ 
*'  fi  9"'^  P^^  P^P^^^^  fi*^  tutorii  auSoritate  obligator  frodigove^  vel 
furiofo  fidejujjerit\  magis  effe  ut  ei  non  Jiibveniatur" 

This  explanation  removes  the  contrariety  which  Bafnage  di{^ 
covers,  between  this  law  and  law  6.  ff.  de  verb.  Oblig.  which  fays, 
**  //  cui  bonis  interdiclttm  eft  tion  poteft  promlttendo  obligari^  et  ideo  nee 
fidejttjfor  pro  eo  intervemre  potefi  ;'*  for  in  the  firft  cafe  the  interdift 
mud  be  fuppofed  to  be  under  a  valid  obligation ;  whereas  in  the 
latter,  he  is  under  no  obligation,  being  incapable  of  contrafling  $ 
and  therefore  the  obligation  of  the  furety  is  void,  for  want  of  a 
principal  obligation^  fupra  //.  366.  Gaius  clearly  eftabliflies  our 
4iilin£lion,  in  law  70.  J  4.  de  Fidejuff.  "  Si  a  furiofoy^  fays  he* 
**  Jlipidatus  fuerisy  non  poffe  te  fidejufforem  accipere,  certum  eft  ; 
quodf  pro  furiofo  jure  obligator  fidejufforem  acciperis\  tenetur  fide^ 
juffor:* 

It  is  evident  that  a  perfon  cannot  beqome  furety  for  or  to  him«^ 
felf.  i.  ai.  (tf)  §  2.ff.  d.  tit. 

J.  -        A  perfon  can  only  become  furety  to  the  'creditor  of 

-^  the  perfon  on  whofe  behalf  the  engagement  is  made  ^ 

(tf )  Nee  pro  fe  quli  fidejubere  poflatt 

fuch 
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fuch  an  engagement  to  one»  who  had  onljr  the  po\Rrer  of  receiving 
the  debt,  would  not  be  valid.  /•  23    {a)  ff.  d.  tit^ 

$11.     For  what  Obligation* 

-  -        A  pcrfon  may  engage  as  furety  for  any"obligation  what- 

ever :  fidejujfor  acctpi  potejly  quoties  ejl  aliqua  cbligatio  chilis 
vel naturalise  cut  applicetur,  L.  16.  $  ^'ff^d.  tit. 

Obferve  that  the  natural  obligations,  for  which  it  is  faid  in  this 
text  that  fureties  may  intervene,  are  thofe  for  which  the  civil  law 
did  not  allow  any  adion,  fuch  as  thofe  which  were  formed  by  a 
fimple  paA»  thofe  contrafted  by  flaves,  and  thofe  which  were  not 
en  other  accounts  reproved  by  the  laws }  but  a  furety  cannot  effec- 
tually intervene  for  obligations  reproved  by  the  laws,  although  the^ 
may  be  binding  in  point  of  confcience^  and  may  in  that  fenfe  he 
called  natural  Obligations. 

It  is  upon  this  ground  that  the  laws  decide^  that  a  furety  cannot 
make  a  valid  accei&on  to  the  obligation  of  a  woman,  who  obliged 
(terfelf  contrary  to  the  prohibition  of  the  Senatufconfultum  VelUta" 
mmf  L  1 6.  {b)  $  \.ff.  ad  Sm.  Veil.  L  14.  {c)  Cod.  d.  tit.  for  aldiougti 
the  woman  in  point  of  confdence,  is  bound  to  acquit  her  obligation, 
yet  as  the  obligation  is  contrafled  contrary  to  the  prohibition  of 
the  law,  it  is,  in  point  of  law,  regarded  as  null,  and  confequenily 
cannot  ferve  as  a  foundation  to  the  obligation  of  a  furety ;  the  law, 
in  annulling  the  obligation  of  the  woman^  annuls  every  thing^  that 
depends  upon  it,  and  confequently,  the  engagements  of  furetiei 
which  are  acceflbry  to  it ;  this  is  the  meaning  of  the  terms  of  the 
law  1 6.  $  !•  quia  tot  am  Migationtmfenatus  improbat. 

It  appears  to  me  that  tlie  fame  decifion  fhould  take  place,  in  re- 
gard to  an  engagement  vi4iich  may  be  entered  into  for  a  woman, 
under  the  power  of  her  huflband,  who  has  contra£led  an  obligatioA 
without  being  authorized  \  it  ought  even  to  be  decided  a  fortiori  $ 
for  the  law  only  annulled,  pitr  exceptionem^  the  obligation  of  a  wo- 
man who  obliged  herfelf  contrary  to  the  Velleianum ;  but  it  may  be 
fkxAy  that  according  to  our  cuftomary  law,  the  engagement  of  a 
woman  who  has  contracted  without  being  authorized}  though  it 

(«)  Si  mihi  tut  Titio  decern  ftipoUtut  fucriiDi  Titiui  fidcjuflTocciB  Kcipcre  noo  poteft : 
quia  folotionii  tantum  caufa  adje^tus  eft. 

(h)  Siabea  mul'icre,  que  contra  fenatufconfultam  inCerceffiflct,  fidejuflbfem  accepif- 
fan:  Gsiui  Caffiua  refpondir,  ita  demum  fidejuflbri  exceptionem  dasdam,  fia  lottUeit 
togatat  fui(Tet.  Juliaoui  autem  re^e  putit,  fidejuiTori  czceptiooein  dandtm,  ctiami 
mandati  aftionem  adverfui  mulierem  aoD  habeat  \  quia  totam  obllgatiooem  feoatua  im- 
probat. 

{c^  Mulierem  contra  renafufcoiifultj  Velletani  /  auAoritatein  doo  pofle  laUrccdere, 
tadeoqiic  ezceptione  fidcjttiTorcm  cjui  uti  polTei  juria  auAoricaaprobaU 

8  may 
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may  be  valid  in  point  of  confciencC)  is  void  ipfojure  in  point  of 
law,  fince  our  cuftoms  declare  her  abfoiutely  incapable  of  contraA- 
ing,  and  obliging  herfelf,  Femme  marrtie  ne  ft  pent  ohliger^  to'c, 
Paris,  art.  234 :  ne  peut  aucunement  contraBer^  Orleans y  art.  194, 
D^mat,  tH.  Des  cautions,  §  1. 1;.  4.  is  againft  our  opinion,  and  Bafnage 
cites  an  arrSthf  the  parliament  of  Bourgogne,  reported  hj  Bouvot^ 
which  adjudged  the  engagement  of  a  furety  on  behalf  of  a  woman, 
who  had  contraded  without  being  autliorized,  to  be  valid  ;  but  I 
do  not  think  that  the  decifion  of  this  arrit  ought  to  be  followed  1 
The  diftin&ion  upon  which  Bafnage  would  found  this  decifion 
whether  the  principal  obligation  is  void,  ratione  ret  in  ebligationem 
ieduBuy  or  ratime  perfon^j  does  not  appear  to  me  to  be  folid ;  an 
obligation,  in  whatever  way  it  may  be  void,  whether  ratione  m,  or 
ratione  perfona,  is  not  a  real  obligation  ;  and  it  is  of  the  nature  of 
the  engagements  of  fureties,  that  they  cannot  fubfift  unlefs  there 
is  a  principal  obligation, yLr^r/i.  n.  366.  We  ought  not  to  compare 
a  woman  under  the  power  of  her  hulband  to  a  minor.  The  obliga^ 
tion  of  a  minor  is  not  void  ;  the  right  of  reftitution  which  the  laws 
allow  him  againft  his  obligation,  fuppofes  an  obligation  to  exift  \ 
there  is  then  an  obligation  to  which  the  furety  may  accede ;  but 
the  obligation  of  a  woman  under  the  power  of  her  huiband,  who 
contrads  without  being  authorized,  is  abfolutely  null ;  there  is  no 
obligation  to  which  the  furety  can  accede. 

But  if  any  one  fhould  oblige  himfelf  conjointly  with  a  woman  not 
authorised,  not  as  furety  for  her^  but  as  principal  debtor,  the  nul- 
lity of  the  woman's  obligation  would  not  induce  the  nullity  of  his* 
For  inftance,  if  a  fum  of  money  is  borrowed  by  me^  and  fuch  a 
woman  with  fan  undertaking  in  folido  for  the  r&-payment,  fhe  re- 
ceived the  money,  and  expended  it,  (he  will  not  be  under  any 
obligation,  but  I  ihall  be  obliged  as  a  borrower  and  principal  debtor ; 
for  to  render  me  fuch,  it  is  not  necefiary  that  I  fhould  have  re- 
ceived the  money  myfelf  ^  it  is  fufficient  that  it  has  been  delivered 
to  her  with  my  confent. 

A  furety  cannot  engage  for  the  performance  of  obligations,  con'- 
tra  hms  mores.  For  inftance,  if  a  perfon  employed  me  to  com- 
mit a  crime  and  obliged  himfelf  to  indemnify  me  from  all  the  con- 
fequences  of  it,  and  to  give  me  a  certain  rccompence,  another 
could  not  effe£tually  engage  as  furety  for  fuch  an  obligation  \  it  is 
in  this  ienfe  that  it  is  faid  maltficiorum  fidejufforem  accipi  nan  poffif 
but  after  the  z£k  is  committed,  a  perfon  may  enter  into  a  valid 
obKgatlon  as  furety,  for  the  reparation  of  the  injury.  JL.  70.  (^i) 
§j!n.  /.  de  Fidejujf. 

Aper- 

(^)  U  fiiod  volcodiQam  eft  Qialcficionini  fitfejiiflrorefn  Kcipi  non  pofle^  non  (ic  ii- 

tellisi 
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r  iq6  1  (     ^  P^rfon  may  be  furety  even  for  the  obligation  of  a 

perfonal  acl,  which  can  only  be  performed  by  the  princi- 
pal debtor,  /.  8.  §  i.  {a)ff*  de  op.  lib,  for  this  obligation  is  converted 
by  its  non-execution,  into  an  obligation  of  damages,  which  the ' 
furety  may  pay  and  this   is  fufficient  for  the  validity  of  the  en- 
gagement. 
r  ^o7  1         "^^^  Reman  law,  did  not  permit  a  woman  to  receive 

a  furety  from  her  hufband,  for  the  reftitution  of  her 
dower  J  this  diftruft  with  regard  to  the  perfon  to  whom  fhe  was 
trufting,  and  fubmitting  her  perfon,  appeared  to  the  emperors  re- 
pugnant to  propriety,  /.  i  £5"  2.  Cod  de  Fid.  veL  Mand,  doL  Thefe 
laws  are  not  obfcrved  among  us. 
P       g  -        A  perfon  may  become  furety  not  only  for  a  principal 

obligation,  but  even  for  the  engagement  of  a  furety :  pr9 
fidejujfore  Jidejujforetn  accipi  pojfe  nequaquam  dubium  vfl^  /.  8-  §  1 2. 

Our  certificators  of  fureties,  are  a  kind  of  fureties  for  fureties. 
-  Laftly,  a  perfon  may  become  furety  not  only  for  an 

obligation  already  contracted,  but  for  one  to  be  contrafi- 
cd,  in  future^  adhibcri  fidejuffor  tarn  futura  quam  prafintt  oUigatiwi 
pateji^  L  6.  \fin.  die.  tit.  fo  that  the  obligation  refulting  from  this 
engagement,  fhall  only  begin  to  arife  from  the  time  when  the 
principal  obligation  is  contracted ;  for  it  is  the  effence  of  fuch 
obligation,  that  it  cannot  fubfid  witliout  a  principal  one.  Ac- 
cording to  thefe  principles,  I  may  agree  now  to  become  furety  to 
you  for  looo/.  which  you  propofe  to  lend  hereafter  to  Peter  \  but 
the  obligation  refuking  from  this  engagement  will  only  begin  to 
have  efeft,  from  the  time  when  you  actually  lend  the  money  •, 
as  long  as  you  have  not  yet  lent  it,  and  tlie  thing  is  entire,  I 
may  change  my  intention,  giving  you  notice  not  to  lend  the 
money  to  Peter ^  and  that  I  no  longer  intend  to  be  furety  for  hinu 
Baftwge^  tr.  de  Hyp*  p.  2.  ch.  6. 

^  ni.     In  what  manner  the  engogements  of  Sureties  are  contracted. 

According  to  the  Rontan  law,  an  engagement  as  furety 
was  only  contracted  by  ftipulation  \  ftipulation  is  not  in 


telligt  debet,  at  in  poenam  furti,  is,  cui  fartum  faftum  eft,  fidejaflbrem  accipere  floo  pof- 
fit  s  nam  pcnaa  ab  maliiicio  folvi,  magna  ratio  fuadet ;  fed  ita  potius  ut  qui  cinn  tlio,  cum 
^uo  furtumadmifity  in  partem,  quam  ex  furto  fibl  relHtui  defidetat,  fidejttflarem  obttgan 
non  pofTtt  \  et  qui  alieno  hortatu  ad  furtum  faciendum  provedua  eft  ne  iafurti  pcena  ab  eo, 
qui  hortatus  eft,  fidejuiTorcm  accipere  poftit,  inquibus  cafibua  ilia  ratio  impedit  fidcjuflbrea 
obligari  ;  quia  fcilicet,  in  nuUam  lationcm  adbibetvr  fidejuflbr  }  coai  flagitioik  ICi  iocieta* 
cotta  nuUam  vim  habct« 

(tf)  Pro  liberto  jurante  fidrjubere  quern  vis  pofTa  ^acet. 

ele 
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ttfe  amongft  Us }  the  engagement  may  be  made  by  z  fimple  agree* 
ineot,  either  by  an  zGt  before  notaries^  or  under  priTate  fignature^ 
or  even  verbally  $  but  if  the  obje^  is  more  than  a  hundred  livreSj 
teftimoiiial  proof  of  a  verbal  agreement  is  not  admitted. 

^       Althou^  fttcb  engs^ement  may  be  made  by  letter^  or 
^  even  verbally,  neverthelefs,  great  attention  muft  be  paid 

not  to  regard  what  a  petfon  fays  or  writes  as  fuch  an  engagementf 
imlefii  the  tntentitm  of  becoming  furety  be  clearly  exprefledi  diete* 
foie  if  I  have  told  you,  ov  written  to  you  by  letter,  that  a  maa  who 
vifiied  to  borrow  money  from  you  was  foliFcnt,  that  cannot  bft 
taken  for  an  engagement  as  furety  ;  fot*  in  this  cafe  I  might  have 
[lad  no  other  intention  than  to  intimate  to  yoii  what  I  thought,  and 
hot  to  oblige  myfdft  According  to  thefe  principles^  it  was  decided 
by  an  atrft  reported  by  Rapon  X  4.  la,  that  thefe  temis  in  a  letter, 
fucbnpeffoH  nvt/bes  to  place  bis  Jon  to  board  toith  yoUy  be  it  a  man  of 
prMtf  and  mU  p^  yeuproperly^  did  not  amouat^to  any  oUigatioo  v 
according  to  the  iame  principle,  if  I  accompany  a  perfon  to  a 
tnMlciinan*s  to  buy  fome  cloth,  the  tradefman  fbould  not  conclude 
from  dut,  that  I  have  become  furety  for  fuch  peribn* 

Although  a  perfon  has  entered  into  payment  for  another,  even 
for  his  foui  by  paying  a  paxt  of  his  debt  for  him,  it  is  not  to  be  coar 
eluded  that  he  intended  to  be<iome  furety  for  the  remaindeB  of  the- 
debt.  Lm  4.  {a)  Cod,  ne  Uxor  pro  Mofiioy  8cc. 

If  it  were  ftated  in  an  obligation,  that  it  was  pafled  in  my  pie^ 
fence,  and  that  I  had  fubfcribed  it,  it  could  not  be  concluded 
from  that,  that  I  had  become  furety  \  I  fhouM  be  confidered  in 
Qiiscafe  as  having  figned  only  as  a  witneis.  L*  6*  {b)  Cod.  de  Fidijuf* 
P  -        When  the  debtor  is  obliged  to  give  fecurity,  either  by 

an  agreement  or  by  law,  the  creditor  may  demand  that  the 
furety  diall  oblige  himfelf  by  an  a£^  before  a  notary. 
.  -        It  is  of  no  confequence,  whether  the  engagement  of 

a  furety  be  contraded  at  the  fame  time  as  the  principal 
obligation^  or  at  a  different  time,  before  or  after. 

It  is  not  necefiary  that  the  perfon,  on  whofe  behalf  the  fecurity 
is  given,  fhould  afleilt  to  it.  L.  30.  {c)ff*  die,  tit. 

(«)  Cam  te  idcocx  perfona  filii  tui  cotDmcinorei  conveniri,  quod  pro  debltis  eju*  aliqul^ 
Intolifle  Yidearis  ;  defenfioniboi  tuit  uti  ipud  ettin>  cujui  riiperca  re  notio  eft,  miniffle  pro- 
kibcfis  Qt  Is  ad  folutiofleai  aReni  debiti  urgerl  te  noo  padatur. 

(^)  Si  pAter  tuna  pro  Comdio  cum  pcconiam  fnatuam  acceper!t|  le  BOO  obUgSvIt, 
frttiln  ex  eo  qood  ubulaa  obtigationiti  at  teftia  figoarUy  cooTenirit, 

{c)  Fidejubve  pro  alio  poteft  quifquc,  etUm  fi  promiflbr  ignorftt 
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S  E  C  T  I  O  N    V. 

Of  the  Extent  of  the  Engagemints  of  Sureties* 

r  AOA  1       '^  order  to  judge  of  the  extent  of  the  obUgadon  ot 
the  furety^  great  attention  muft  be  paid  to  the  terms  of 
die  engagement. 

When  the  furety  has  exprefled  for  what  fum»  or  for  what 
caufe  he  engages  his  obligation  only  extends  to  the  fum,  or  to 
the  caufe  which  is  exprefled:  for  inftance,  if  any  one  hat 
engaged  as  furety  to  me  for  my  tenant^  for  the  payment  of  lus  rent, 
he  will  not  be  bound  for  the  other  obligations  of  the  leafe }  fuch 
as  thofe  which  refult  from  the  want  of  repairs^  &c. 

If  a  perfon  engages  as  furety  for  a  principal  fum,  he  is  tiot 
bound  for  the  intereft.  L*,  68.  (a)  $  i,ff.  die,  tit, 

,  On  the  contraryi  when  the  terms  of  the  engagement  are  general 
and  indefinite,  the  furety  is  underftood  to  be  obliged  for  all  die  obli- 
gations of  the  principal  debtor,  refulting  from  the  contrad  to  which 
be 'has  acceded }  he  is  fuppofed' to  have  engaged  in  omnem  caufanL 

For  inftance,  if  the  engagement,  by  whidi  a  perfon  has  become 
furety  in  my  favour  for  my  tenant,  exprefles  in  general  terms,  that 
he  has  become  furety  for  the  leafe,  he  will  be  bound  not  only  fer 
die  payment  of  the  rent,  but  generally  for  all  the  obUgations  of  the 
leafe  ;  as  for  inftance,  for  the  want  of  repairs,  for  the  reftitutlon  of 
money  advanced,  or  of  the  moveables  which  were  left  to  the  tenantfor 
the  cultivation  of  the  ellate,  dotes pnediorum.  L.  52.  {b)  $  2.ff.  die.  tit. 

A  perfon  who  engages  as  furety  in  thefe  general  terms^  b  alfo 
bound  not  only  for  the  principal  due  by  him,  on  whofe  behalf  he  is 
obliged,  but  alfo  for  the  whole  of  the  intereft  which  may  be  due.  L. 
2.{e)§llfi!f  I2.jf.  deAdm. Rer. ad.Civit. Pertin.  I.  54.  {d)jf.locat. 

He 

(«)  pro  Aurelio  Romulo  condn£bre  vedligalU  centam  anoua  Petxonias  Tlulhit  et  alii 
Adquflerant ;  bona  Romuli  fifcui  at  obligaca  fibi  occupavent,  et  convenidMit  fidejuffotei 
tam  in  fortem,  quam  io  vritrts,  ^i  deprecabtnturj  tefta  fubfcrtptlone  fidcjuffiontt,  quo- 
ftiam  iafda  centum  annua  (t  oblifafeianc,  non  in  omoein  conduQioBcm :  decsvric  fide- 
jufTorctin  ufurasnon  ttneri  j  fed  quidqiiid  ex  bvr/itftiiflet  ledaftuniy  frius  in  ufurta  cedne, 
reiiquum  !n  idrtem  ;  etiu  in  id  qu^d  defuiflecy  fidejuflbrea  coaTeoiendoi,  esempio  pig- 
iMTttm  a  creditort  diftra^orum. 

{k)  Fidfjuflwei  a  colonis  datosy  et'am  ob  pecuniam  dotii  proMlionii^  tcneri  convenits 
«uiD  ca  quoquc  fpeciea  locatioais  vinculua  ad  fe  tralut*  nee  mutat  confefttm,  aa  intogeda 
ttmport  fidem  fuan  adftrinzcrunt. 

(()  Coodudort  perficieodi  operii  puoitOy  fldejoflbr  qui  pro  CD  lotervcntrat  idem  opus  u- 
troendum  alii  locavcrat,  nee  a  fecundo  redenptvie  opcre  perfvfio  ufurarum  prvftadooem 
hcita  fidqvCRoria  fecufara  aon  dcbat :  tnm  cc  prior  canla  in  bone  fidei  contradu  la  tuiiver- 
fim  fidejttflorcm  oUigtverit|  k  poAoior  lofatio,qaSa  Aram  pcriculum  agnovitt  foXidm 
prxftadoni  Rdpublicse  eum  fobfticueriL  Qal  fidcjuflcrbt  pro  condofiore  Teftigalitio 
uniTcrfam  conduQioncn,  in  ttfoni  qooque  (in)  jutt  coaveniontur,  ni/i  pnpcic  quid  in  pcr- 
fonaeorumoblliationia  ezprefliim  eft. 

[d'  Qjisro,  an  fidejuffor  condoAidnif,  ctlam  la  ufotit,  non  lUatanmi  pcsftonnoi  oe- 
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He  is  boiind  hot  only  for  thofe  which  ate  dtie  e$g  ni  4taturi,  but 
alfo  for  thofe  arifing  from  the  delay  of  the  principal  debtor;  Paulas  re^ 
fpondUji  in  omnem  cattfam  cendu^ionis  MigavftyiumquofUi  exefnpU  colonic 
tardiuiillatarumper  moramcelonipenfimumpn^are  diberiufuras^iJ.  54- 
He  ought  alfo  to  be  liable  for  the  expences  incurred  againft  the 
principaly  for  thefe  are  iin  acceCary  of  the  debt ;  biit  he  ought  only 
to  be  liable  for  them  from  the  time  of  the  fuit  being  notified  to 
him ;  this  has  been  eftabliflied  to  prevent  a  furety  from  being 
ruined  in  expences,  iR^iich  are  frequently  incurred  widiout  his 
kitovlcdge,  and  which  he  might  avoid  by  payings  when  applied 
to;  thcrefofe»  until  the  fuit  is  notified  to  him,* he  ought  only  to 
be  liable  for  the  firft  fTOcefs. 

.         ^       However  extenfive  and  general  the  engagement  may 
be,  it  only  extends  to  the  obligations  which  arife  from  the 
contraA  itfelf,  for  which  the  furety  is  obliged}  and  dot  to  thole 
which  might  arife  from  an  extrinfic  caufe. 

Aa  for  inftance,  a  creditor  in  our  colonies  has  lent  money  to  fome 
one,  and  for  a  greater  fecurity,  the  debtor  has  given  him  as  a 
pledge,  a  negro  whom  he  knew  to  be  a  thief,  without  apprifin^ 
him  of  it ;  the  negro  robs  the  creditor  to  Whom  he  was  given  in 
pledge ;  the  creditor  may  bring  an  a£lion  for  damages  c^nifari^ 
pignoratkia  afH^ne  againft  the  debtor ;  but  the  engagement  of  the 
furety  does  not  extend  to  thefe  damages,  which  arife  from  a  caufe 
foreign  to  the  loan  for  which  he  has  engaged ;  ea  dSioJUUp^tm 
werare  non  poter'tt^  cum  non  pro  pigmre^  fid  pro  pecunia  mutuajidem 
fuamobliget.J*  SA'ff*  de  Fidejuff, 

For  the  fame  reafon,  a  perfon  who  becomes  (ufety  for  an  ad- 
minillrator  of  the  public  revenues,  is  only  obliged  for  tlie  refti- 
tution  of  the  public  money,  and  not  for  the  penalties  to  which  the 
admtniftrator  may  be  condemed  for  malverfation.  This  was  decided 
by  the  Emperor  Heverus  t  fidtjujfores  magiflratuum  in  pctnam  vet 
muldam  non  conveniri  debere  dccrevit.  L,  68.  j^,  dic^  tit*  and  in  gene« 
ral,  the  engagement  does  not  extend  to  the  penalties  to  which  the 
debtor  has  been  condemned,  officio  judicist  propter fitam  contumaciam  % 
for  this  is  a  caufe  extrinfic  to  the  contra£l ;  mn  debet  imputari  fidejuf^ 
foribus^  qUodillerau  propter fiiampoenampr^itft.  L.  73.^.  die,  tit.  (a). 
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nine  teocator  :  nrc  profint  d  cooAitutioDei  quibus  cavetur,  e9s  fu\  fro  atth  pttmniam  «r-' 
filvmntf  firtis  Jotuwmud^  ^mmmm  agnofifre  opfortert  f  Ptolos  refpondit^  fi  in  omfiem 
cttfaiii  coflkduQionittfUmfidcjafl^  (e  obiigavir,  eum  qooqucy  ueoplocoiooi  penOonna 
pneftare  die^re  ufurai  :  ufors  enim  in  bonte  fiiiei  judicis  etfi  non  tarn  ex  obUgadooe^  prt>« 
ficircaotur,  quam  ez  efficiit  jadlcis  appHcentur^  tamen  cum  fidejufljr  in  omnem  arafam 
fe  appUctti^  arquum  Yidetur  ipfum  qu(^ue  agaofeere  onus  ufurarum,  ac  fi  lea  fidcjafit. 

(^ANT1{M  ILLVM  CONniMNAEZ  IX  BOW A>1DX  orPOKTXBXT  TANTITM  rXOK  TtfA 

Xfic  ruBJis  ?  vei  ita  iBOBMNXM  mb  ra/Ei tatxs.  . 

(a)  In  Strsftmi  f.  Jtyfali^  %7'^R*  366/  the  defeidiat  engaged  ••  fare^  widi  A»,  for 
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SECTION    VI. 

In  nvhai  Manner  the  Engagements  of  Sureties  are  extmgtn/bed^  and  9f 
the  different  Exceptions  which  the  Lanv  allows  them* 

ARTICLE    L 

In  what  Manner  the  Engagements  of  Sureties  are  cKtinguifhed* 

[  406  ]       The  obligation  of  a  furcty  18  extinguiftcd, 

I  ft,  In  all  tlie  different  manners  in  which  all  other  obligations  are 
extinguiftcd.   Thefe  will  be  ftated  infra^  Part  III. 

2d,  It  is  the  nature  of  fuch  engagements,  as  well  as  of  all  accef* 
fary  obligations,  that  the  extinction  of  the  principal  obligation  in- 
duces that  of  the  acceflary,  and  the  liberation  of  the  bxTtXAC^^fupra^ 

3d,  The  furety  is  difcharged  when  the  creditor  has  difabled 
himfelf,  by  his  own  a£t,  from  ceding  his  adiions  againft  any  of  the 
principal  debtors,  to  whom  the  furety  had  an  intereft  to  be  fubro- 
gated,  iij/r<fl,  Part  III.  c.  i.  Art.  VI.  $  a. 

4th^  When  the  creditor  has  voluntarily  receiTed  from  the  debtor 
nn  eflate,  in  payment  of  a  fum  of  money  which  is  due  to  him,  the 
furety  is  difcharged,  although  the  creditor  is  afterwards  eri^ied 
from  the  eftate  \  the  reafon  for  doubting  is,  that  the  payment  in  this 
cafe  is  not  valid,  not  having  transferred  to  the  perfon  to  whom  it 
was  made,  the  property  of  the  thing,  infra.  Part  III.  c.  i.  Art.  III. 
$  3.  confequently  the  principal  obligation  fubfii^s  \  whence  it  feems 
to  follow,  that  of  the  fureties  (hould  likewife  fubfift.  Baffei  IV* 
22.  5.  adduces  an  arrft  of  his  parliament  by  which  it  is  fo  decid- 
ed ;  notwithftanding  thefe  reafons,  and  though  it  cannot  be  denied 
that  in  this  cafe  tlie  payment  is  not  valid,  and  that  the  principal 
obligation  fub(ifts,it  was  decided  by  fome  arrets  adduced  by  Bafnage^ 
Trait,  des  Hyth.  p.  3.  c.fn,  that  the  creditor  could  not  in  this  cale 
proceed  againft  the  fureties,  if  the  principal  debtor  had  in  the  mean 
time  become  ihfolvent ;  the  decifion  of  thefe  arrits  is  founded 
upon  this  principle  of  equity,  that  nemo  ex  alterius  foElo  pragravari 
debet  \  the  furety  ought  not  to  fuffer  prejudice  from  the  arrange- 
ment between  the  creditor  and  principal  debtor ;  now,  if  in  this 
cafe  th^  creditor  could  proceed  againft  the  furety,  he  wotdd  fuffer 
prejudice  from  the  arrangement,  by  which  the  creditor  has  taken 
this  eftate  in  payment ;  the  creditor  having  deprived  the  furety  of 
the  power  which  he  had,  by  paying  the  creditor  whilft  the  ddator 
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the  payment  of  ai\  •nttuit>'»  but  A.  receired  the  purchtfe-moneyt  die  anoutty 
{tx  afide  for  want  of  being  doly  regiftered  ;  it  wu  ruled  that  the  defendaat  Wtmot 
an^M  ^€t,\s>n  for  the  lepeticifin  of  (he  pttrcbafe^mojiejr. 
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was  lblvent»  of  demanding  from  the  debtor  a  reftitution  of  the  fiun 
for  which  he  had  undertaken. 

If  the  creditor  had  merely  allowed  the  debtor  a  prolongation  of 
the  term  of  payment,  and  during  this  term  the  debtor  became  in<* 
folvent^  would  the  furety  be  exempted  from  paying  ?  Vinntus  ^ 
JUufl.  II.  42.  holds  the  negative  :  This  cafe  V very  different  from 
the  preceding;  in  the  preceding  cafe,  the  giving  the  eftate  in 
payment  having  made  it  appear  tUl  the  time  of  the  evi£lion  as  if 
the  debt  was  acquitted,  fuch  an  arrangement  has  deprived  the 
furety  of  every  means  to  provide  for  his  indemnity,  even   if  he 
perceived  that  die  affairs  of  tl)e  debtor>  for  whom  he  became 
furety,  were  failing  into  derangement :  for  he   could  not  demand^ 
diat  the  debtor  fhould  difcharge  him  from  his  engagement  whichy^ 
as  well  as  the  principal  debt,  appeared  to  be  acqiiHtted  ;  but  thc- 
mere    prolongation  of  a  term,  allowed  by  the  creditor  to   the^ 
debtor,  does  not  the  debt  appear  to  be  acquitted,  nor  deprive 
the   furety   of  the  means  of  providing  for    his  indemnity^  andr 
of  proceeding  againft  the  principal  debtor,,  if  he  perceives  thi^ 
his  affairs  are  beginning  to  be  deranged  {a)ifibona€^lii^idarecmperit' 
L  lo.  Cod.  Mand.  he  cannot  then  pretend  that  this  prolongation  o£ 
the  term  does  him  any  injury,  fince  on  theicontraty  he  has  himfeif 
the  advantage  of  it. 

The  obligation  of  fureties  was  extinguiihed  alfo,  according  to  the 
principles  of  the  Roman  law,  by  the  confufion  of  which  we  have 
{polkcn,  fupra^  n  2^2  *  which  does  not  take  place  in  France. 

The  purfuits  of  the  creditor  againft  the  principal  debtor,  do  not 
liberate  the  furety,  who  remains  always  obliged  until  payment^ 
L.  28.  {by  Cod.  de  Fidejujf,  therefore  the  creditor  may  abandon  hiar 
purfuits  againit  the  principal  debtor,  to  fue  the  furety  \  but  in  gc* 

(tf)  Si  pro  ea  contra  quam  fuppltcas,  fiJejuHbr  feu  mandator  interceffilli  :  h  nequc  con* 
^cmnaCutes,  ncquebona  [fuaj  cam  dilapiclare  [pollea]  cacpiHis  comprobare  poflia«  at  [tibij 
joftam  mecuendi  cauiam  praeheat,  neque  iib  initio  ita  te  obriga(ioncm'fttrcepifl*e,  at  cacn  poffit 
1^  ante  foluti6nem  con  venire  :  nulla  jurii  rationr,  antiquann  fatU  creditori  pro  ea  fecerts^ 
cam  ad  folutioncm  urgcri  cenum  eft  :  fidejuiTbrem  vero,  fea  maodatorem  excepciooe  ma* 
aUuniy  6t  injuria  Judicit  daiDnatum,  U  appellations  contra  booam  fidcm  mtnime  ofunij 
BOH  pofle  Diacdaci  agerc,  iDaoifedum  eft. 

{hi)  Generaliier  fancimuy  quemadmodum  in  mandatoribut  ftatntum  eft,  ot  coatdU* 
dooecootni  unumex  bit  Aidta,  alter non  libuetar,  itaecin  fidejaiToribuiobrervari. 

lavenimuseceaim  et  in  fidejuflbrum  caotionibut  plcrumqae  ex  paOo  bujufoDodi  caufie. 
cflc  profpeduiDy  ct  tdeo  generali  lege  iaocimoa  nullo  modoelpdipne  oniusex  fidejoflbribut^ 
vd  ipfios  rei  aiterum  liborari,  Tel  ipfanti  ream  fid^afluribo*,  vclttnoexbia  eJedo,  libera* 
tioiiem  idcreri,  nifi  (atitfiac  crtditori  j  fed  maneie  jui  intcgruai*  dooec  in  iblidam  ei  pcca* 
nue  perfolvantur ;  tcI  aliomodo  fatiaei  fiat.  Idemque  in  duobui  reis  promittendt  coofii* 
laiiDM  ex  uniut  xei  dcftionc  prejodicium  creditori  adverfgj  aUom  non  coocedentea  \  fed 
urmiiifrett  ipficrcdkori  adioaet  integrate  et  pcrfonalea  et  bypoibccariaa  donee  per  omnia 
ci  fatiifiat.  Si  enim  pa€Ut  conventit  hoc  fieri  eonccdit«r»  at  in  ufu  quotidiano  Icmper 
lioc  verfiffi  perfpictmui^  qoare  non  ipfa  legit  au^britate  hoc  permittatary  at  dm  fiapUciCaa 
Ikfeifioitiom  coBUadai  tx  quacimque  caafii  poffit  jos  trcdltorit  nutilaif  ? 

S3  nend 
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heral  he  maj  eppofe  to  him  the  exception  of  difeuffion,  of  wbich 
we  now  proc9e4  to  treat, 

A-R  T  I  C  L  E    IL 

Of  tie  Exception  ofDtfcuffion* 

SECTION    I. 

Origin  of  this  Right. 

P  -       According  to  the  law  which  was  in  ufe  before  the 

Novri^  4*  {a)  of  Jtt/Hmanf  the  creditor  could  demand  of  the 
furety  the  payment  of  what  was  due  to  him  before  applying  to  the 
principal  debtor :  Jure  no/lrOffajB  Antoninus  CarofaUa  in  law  5.  Cod, 
de  Fidejuff.  eft  poteftas  creditoKt,  reliito  reo,  eligendi  fidejuffores^  njfi  . 
inter  contrahentes  aliud  placitum  doceatur.  The  Emperors  DiocUftan 
and  Maximian  decide  the  fame  in  the  law  19.  {h)  Cod.  d.  tit.  Jaf^ 
HmanyDic.  Nov.  c€ip.  \.  allowed  to  fureties  the  exception,  which 
is  called  the  exception  of  difcui&ony  or  of  ordor,  that  is  to  fay,  by 
which  they  may  refer  the  creditor  who  demands  from  them  the 
payment  of  his  debt,  to  difcufs  in  the  firft  place  the  goods  of  the 
principal  debtor.  This  law  of  th^  Novel  is  followed  in  France^  but 
not  with  refped:  to  all  fureties,  nor  in  all  cafes* 

(«)  Si  quit  ciedi^rit,  &  fidcJMfrorem  tut  mandiiorem  aut  fponf^rem,  accepertt,  isno« 
prioHMB  advcrfut  mandttorem^  auc  fidejuflforemt  aut  fponforcm  tccedac,  ncq*i^  negli|eo), 
ddiltoils  ioierceflbribua  inoleftuf  fit  j  fed  venUt  prtmum  ad  eam  qai  aurum  accepic,  de- 
bitamfM  cootraxit  j  et  (i  quidem  tnde  rece|:eiit,  ab  fliis  ab{^ineat|  quid  entmei  in 
cstiaoos  ctU|  a  deljitor^  comptoto  \  Si  veto  non  Talucfit  a  dcbitore  reciperc  aut  in  piriem, 
tut  in  toConOf  fecundum  quod  ab  eo  ood  potuerit  rcciperr,  fecundum  hoc  ad  fidejufToicin, 
aut  Cponforetn,  aut  mandatoiem  veniat  \  et  ab  eo  quod  reliquum  eft,  fumat :  et  fi  quidcm 
pnefentet  ei  coofiftaot  aisbo,  et  principaHi  &  interce/Tur,  tt  aut  mandator  aut  I'ponfor ;  bo^ 
omni  fer^etur  modo.  S^  vero  intercciTor  aut  mandator,  ant  qui  I'ponfioni  fe  fubjeicrir,  aiUit : 
principalem  fero  abeHe  contigerity  acetbum  eft,  creditorem  mittcre  alio,  cum  poflit  mox 
iDtercefloreAi  aut  maodaCoreiDt  auc  fponforenr  exigere.  Sed  et  hoc  quidem  cunnd^m 
eft  a  nobis  poflibiU  modo  :  non  enim  erat  quoddam  hie  antique  legi  4>("<0  PTO  (*nati<Hie 
reroed<um>  quamvis  Papinianui  maximut  fuerit,  qui  hoc  primitus  Incioduxir,  frubet 
igitor  Snterceflbrem,  aut  fponforem,  aut  mandat  nem  *.  k,  caufx  pasGdeos  judex  det  terepoi 
iuteteflbri  (idem  eft  dicercy  fponfpri  et  mandatort)  volenti  princlpalem  deductie,  qui. 
fenits  ille  prius  /uftincatconventionem  :  &  fic  ipfe  in  ultimum  fubndium  feivetur  :  flique 
folatle  interceftbri  (aut  fponrori  ft  mandator!)  in  hoc  quoque  judex  :  ftdfjuffoiibus  enim 
&  talibot  pmdciTe  fancitum  eft»  ut  illo  deduAo,  interim  conventione  libereotur,  qui  pro 
eo  in  BMleftia  fuerunt.  Si  fero  tempus  in  hoc  indultum  excefterat  (convecit  namque 
etiamtrmpof  dcSnire  judicantem)  tunc  fidejuflbr,  aut  mandator  ant  fponfor  exequatur 
litem,  ftdebitum  exigacur  contra  eum  pro  quo  6dejuftit«  aut  pro  quo  maodatom  foripiity 
aut  fponfionem  fufcepic  \  a  cieditoribui  adionit  fiVi  ceffli.        \4 

{h\  bi  alicnam  i eo  principaliter  conftltuto  obligationem  fofcepifti^  ^  fidcjuflbiioy  vcl 
mandatorioy  Tel  quocuoque  alio  nomine  pro  debitors  interceflifti,  noo  polfir  creditoreio 
urgeri|eum»  qui  mutuam  accepit  piCuniAm  (magis)  qjam  te  conTenire*  fcire  debo0as| 

cum  fi  hoc  in  initio  contiadoifpecialiter  aooplacuit,  babeac  liberam  eMioneta. 

^  II« 
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§  II.     9^i&a/  Sureties  may  eppofe  the  Exception  ofDifcuffion* 

.      0-1        Judiciary  fureties  cannot  oppofe  this  exceptioni  L'oUet^ 
/./.  23. 

Sureties  for  the  farmers  of  the  king's  revenue,  are  not  at  this* 
time  received  to  oppofe  this  exception,  although  tlie  ordonnance  of 
Lotdj  XII.  of  the  year  15139  allowed  it  to  them.  ^Fhe  pra£^ice  now 
in  ufe  was  introduced  in  the  time  of  M.  Le  Bret,  who  gives  this 
reafon  for  it,  that  thefe  fureties  are  fuppofed  to  be  fecretly  the, 
partners  of  the  principal  farmer,  Ia  Bret,  Plaid.  42.  in  Fin. 

Laftly,  fureties  who  by  their  engagement  have  renounced  this 
exception  cannot  oppofe  it,  unicuique  enim  licet  juri  in  favwem  fuum 
introdu39  renunciare. 

Is  the  furety  underftood  to  have  renounced  this  exception,  when 
it  is  (aid  by  the  engagement,  that  he  obliges  himfelf  as  principal 
debtor  ?  Authors  feem  divided  upon  this  queftion  :  fome  old  arrStj 
of  the  parliament  of  Paris  are  adduced,  which  have  decided  that 
this  was  not  fufficient,  and  that  the  renunciation  of  this  exception 
ought  to  be  exprefs«  Bafnage  in  his  Treatife  of  Hypothecations,  fays^ 
that  the  jurifprudence  of  Normandy  is,  that  thefe  terms  are  fufficient 
to  declare  a  renunciation  of  the  exception  of  difcuSion,  and  that  it 
fiiould  not  be  fuppofed  that  they  were  employed  to  fignify  nothing ; 
this  accords  with  the  rules  for  the  interpretation  of  agreements; 
fupra.  ft.  92.  * 

The  renunciation  of  the  exceptions  of  difcuffion  and  divifion 
fiiould  not  be  inferred  from  thefe  terms  which  may  occur  at  the 
end  of  the  z€t  of  the  engagement,  promifing,  obliging,  and  renouncing, 
isfc.  This  vague  and  indeterminate  term,  renouncing^  without  ex- 
preffing  what  the  parties  renounce,  can  only  be  regarded  as  a 
mere  formality,  as  a  mere  word  of  courfe»  ea  fua  funt  Jtyli  non 
operantur» 

This  decifion  holds  when  even  in  the  engroiTmenft  the  notary  has 
extended  this  claufe  of  renouncing,  &c.  and  has  therein  exprefied 
the  renunciation  of  the  exception  of  difcuffion  and  diyiGon.  Du^ 
moulin,  Tr.  VJwr.  ^^Jl.  7,  injins  ftates  an  arret,  by  which  it  was  fo 
decided :  the  reafon  is,  that  the  notary  cannot,  by  an  addition  of 
his  own,  increafe  the  obligation  of  the  parties,  infra,  p.  4.  Ch^  h 
Art.  IIL 

%  \SL  In  vAat  Cafe  is  the  Creditor  fuhjeEi  to  Difcufftwi,  and  when 
aught  the  Exception  of  Difcufjion  to  be  oppofed? 

r  ^00  1       ^^  creditor  is  not  fubjed  to  clifcu^on  in  all  cafes, 
and  in  that  refped  we  may  eftablifli  it  as  a  principle^ 

S4  that 
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that  the  creditor  is  not  fubjefi:  to  a  difcuffion  ^hich  would  be  too 
difficult. 

It  is  for  this  reafon,  that  the  Novell  in  allowing  the  fureties  the 
benefit  of  difcuflion^  excepts  the  cafe  in  which  the  principal  debtof 
18  abfentj  unlefs  the  furety  offers  to  produce  him,  within  a  (hort 
time  allowed  by  the  judge. 

This  exception  is  not  allowed  among  us^  as  Lojfeau  juftly  re- 
marks \  the  reafons  on  which  it  is  founded  arofe  from  the  diffi<« 
culty  which  there  was,  according  to  the  procedure  of  the  Romans^ 
in  difcuffing  a  perfon  who  was  abfent.  In  Franc*  they  have  no 
application  \  the  aflignations  and  Cgnifications  at  the  domicil,  which 
have,  according  to  our  procedure,  the  fame  tStJQi  as  if  they  were 
made  perfonally,  render  the  difcuffion  of  the  principal  debtor,^ 
when  he  is  abfent,  as  eafy  as  if  he  were  prefent. 
|.  -       The  creditor  is  only  obliged  to  difcufs  the  principal 

debtor  before  he  proceeds  further  againft  the  furety^ 
when  the  furety  demands  it,  and  oppofcs  the  exception  of  dif- 
cuffion \  therefore,  although  the  creditor  has  not  difcufTed  the 
principal  debtor,  his  demand,  and  his  purfuits,  againft  the  furety 
are  regular,  until  the  furety  oppofes  the  exception  of  difcuffion. 

Agreeably  to  thefe  principles,  it  was  decided  by  the  arret  of  the 
firft  of  September^  ^l^S*  ^^^^^  hy  Bretonnier  fur  Henry s^  that  the 
judge  could  not,  ex  a^cto^  ordain  this  difcuffion. 

This  exception  of  difcuffion  is  of  the  clafs  of  dilatory  ex* 
ceptionsj  fince  it  only  tends  to  put  off  the  adion  of  the  creditor 
againft  the  furety,  until  after  the  time  of  the  difcuffion,  and  not 
to  exclude  it  entirely  ;  therefore,  according  to  the  rule  common  to 
dilatory  exceptions,  Zr.  1%.  {a)  Cod.  de  Except,  it  ought  to  be  op- 
pofed  before  the  conteftation  of  the  caufe.  After  the  furety  has 
contefted  the  principal  demand  againft  him,  without  oppoGng  it, 
he  is  not  receivable,  as  by  defending  the  fubftance  of  the  charge 
he  is  held  to  have  tacitly  renounced  thefe  exceprions;  Guy 
'Pape  and  the  DD.  cited  by  him,  jr.  50.  He  might,  neverthelefs,  be 
received  in  one  cafe  \  that  is,  if  the  goods  of  which  he  demands 
the  difcuffion,  had  only  fallen  to  the  principal  debtor,  after  the 
conteftation  of  the  caufe :  for  the  rule,  that  dilatory  exceptions 
ought  to  be  oppofed  before  the  conteftation  of  the  caufe,  can  only 
hold  good  with  regard  to  exceptions  already  exifting,  and  not  with 
regard  to  thofe  which  only  arife  afterwards,  as  the  defendant  can- 
not be  fuppofed,  in  contefting  the  principal  demand,  to  have  re- 

(«)  Si  q«i(  adYMtlttt  ioitr  eiordU  lldi  pnrttn&iflam  dilatorlaai  prcferiptSoDem 
poftea  voloerit  cscrccre }  ct  ab  hajurmodi  opitulationc  fobmotm,  aibiloniiBU  pcrlmretj 
ai^QC  pnrpoftene  dcfeafioai  bftittnti  uim  libic  «vf»  coAdBnui^oii^  A«ltttiir« 

oounced 
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flounced  exceptions  which  did  not  exift  till  afterwards ;  Gutbieres^ 
and  the  DD.  cited  by  him,  TrnB.  de  Contr.  Jurat,  xxii.  18. 


§  IV.  What  Goods  is  the  Creditor  oUigfid  t9  difcufsr 

^  ^        When  the  difcuflion  is  oppofed,  the  creditor,  if  he 

has  not  an  executory  title  againft  the  principal  debtor, 
(hould  aflign  and  obtain  fentence  of  condemnation  againft  him ;  by 
yirtu  J  of  this  fentence,  or^  without  ai&gnation,  by  virtue  of  his  exe« 
cutory  title  when  he  has  one,  he  ought  to  proceed  ^or  comnumdi* 
pient  agiinil  the  principal  debtor,  and  feize  and  levy  execution  on 
the  moveables  in  his  houfe* 

If  there  are  not  any  upon  which  execution  can  be  levied,  the 
officer  ought  to  Rate  this  deficiency  by  a  ffroces  verbal^  which  ope- 
rates as  a  mobiliary  difcuflion. 

With  regard  to  the  other  efFeds,  moveable  and  immoveable, 
which  the  principd  debtor  may  have,  the  creditor,  not  being  obliged 
to  have  any  knowledge  of  them,  is  not  obliged  to  difcufs  them, 
unlefs  they  are  pointed  out  by  the  furety.  This  indication  ought 
to  be  made  at  one  time  ;  and  it  fhould  comprife  all  the  property 
of  the  debtor,  which  he  wifhes  the  creditor  to  difcufs;  he  will  not 
be  allowed,  after  the  difcuffion  of  thofe  which  have  been  indicated, 
to  point  out  any  other.  See  the  arrets  of  Lamoignon^t.  of  Difcuffions, 
art,  9,  the  arrets  of  the  twentieth  of  Januaryy  1 701,  reported  by 
Pretonnier  fur  Henrys^  vol.  iv.  34. 

_  -        As  the  difcuflion  ought  not  to  be  too  difficult,  the  cre- 

ditor  cannot  be  obliged  to  the  difcuffion  of  the  property 
of  the  debtor  which  is  out  of  the  kingdom.  M.  de  Lamoigtwn  held, 
that  he  could  not  even  be  compelled  to  the  difcuffion  of  thofe 
which  were  within  the  jurifdiftion  of  another  parliament.  Arrits  o£ 
J^amoignon^  ibid. 

Neither  is  the  creditor  obliged  to  the  difcuffion  of  the  property 
of  the  debtor,  which  is  in  litigation  5  for  he  is  not  obliged  to  main* 
tain  a  procefs,  nor  to  wait  the  event  of  it  to  be  paid ;  this  is  alfo 
a  confequence  of  the  above  principle,  that  the  difcuffion  ought 
neither  to  be  too  long,  nor  too  difficult. 

For  the  fame  reafon,  he  is  not  obliged  to  difcufs  the  property 
hypothecated  by  the  principal  debtor,  when  ^e  principal  debtof 
has  alienated  it,  and  it  is  poflefled  by  third  perfcms ;  but  on  the 
contrary,  thefe  third  perfons  have  a  right  of  referring  the  creditor 
to  the  difcuffion  of  the  principal  debtor,  and  his  fureties. 

It  is  btherwife  with  refped  to  thofe  who  have  fucceeded  by  an 
univerfal  title  to  the  goods  of  the  principal  debtor,  fuch  as  univerfal 
donatories  and  legatees  i  and  even  the  public  revenue,  when  it  has 

fucceeded 
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fucceeded  to  die  principal  debtor  hj  efcheat»  or  confifcatioii }  thefe 
unlverfad  {vlqccSoxz^  funi  heo  beredis }  they  are  regarded  as  heir  of 
the  principal  debtor,  and  reprefent  him }  they  ought  confequently 
to  be  difcufled  in  the  £une  manner  as  the  principal  debtor^  fo  far  as 
they  are  liable  for  his  debts. 

When  feveral  principal  debtors  have  contra£led  an  obligation  in 
folido,  and  a  third  perfon  has  engaged  as  furety  for  one  of  them, 
the  queftion  arifes,  Whether  fuch  furety  can  oblige  the  creditor  to 
difcufsi  not  only  that  debtor  for  whom  he  is  furety,  but  likewife  all 
the  other  principal  debtors?  I  think  he  may.  To  be  convinced  of 
it,  it  is  fufficient  to  examine  what  the  reafon  is  upon  which  the 
exception  of  difcuflion  is  founded }  it  is  not  that  it  is  prefumed 
that  the  furety  only  intended  to  oblige  himfelf  in  default,  and  in 
the  cafe  of  the  infolvency  of  the  debtor,  for  whom  he  has  under- 
taken ;  this  intention  ought  to  be  expreilcd ;  when  it  is  not  fo,  it 
is  not  to  be  prefumed,  and  the  obligation  is  pure  and  fimple ;  if 
this  prefumption  holds  good  in  ordinary  engagements  of  fureties, 
the  right  which  the  furety  would  have  of  referring  the  creditor  to 
the  difcuffion  of  the  principal  debtor,  would  be  a  right  which  he 
would  have  in  ftriA  juftice  ;  the  creditor  would  not  have  an  aflion 
againft  the  furety  before  the  infolvency  of  the  principal  debtor  had 
been  manifefted  by  the  difcuflion  i  now,  every  body  agrees  that  the 
exception  of  difcuffion,  which  the  bw  allows  to  the  {urety,  is  only 
allowed  him  as  a  mere  favour,  and  the  demand  <of  the  creditor 
againft  th«  furety  is  well  founded,  although  the  principal  debtor 
is  folvent,  and  has  not  been  difcufled;  we  muft  then  look  for 
another  reafon  for  this  exception  of  difcuflion :  there  is  no  other 
than  this ;  that  it  is  equitable,  that  in  as  far  as  it  can  be  done, 
a  debt  (hall  be  paid  rather  by  thofe  who  are  the  real  debtors 
and  who  have  profited  by  the  contraA,  than  by  thofe  who  are 
debtors  for  others ;  that  it  always  goes  againft  the  grain  to  pay 
for  another;  therefore,  it  is  only  a  reafonable  indulgence  that 
the  creditor,  when  it  makes  very  little  difierence  to  him,  fliould 
fpaxe  the  furety  this  mortification,  and  obtain  payment  rather  from 
the  real  debtor  than  from  him.  This  is  the  reafon  that  ^intiUan^ 
Declam.  a73»  affigns  for  the  benefit  of  difcuffion ;  after  having  faid 
that  it  is  a  painful  thing  for  a  furety  to  be  obliged  to  pay  for  an- 
other, miferabile  ^  5  he  concludes,  that  a  creditor  cannot,  without 
harlhnefs,  give  the  furety  this  mortification,  when  he  can  be  paid 
by  the  real  debtor ;  "  mn  aliter  falvo  pudore^  ad  fponforem  vemt 
creditor^  quamji  recipere  a  debitore  non  poffit  :^  now  it  is  evident^  that 
thefe  reafons  apply  to  obliging  the  creditor  to  the  difcuffion,  not  only 
of  the  particular  debtor  for  whom  the  furety  has  engagedj  but  alfo 
of  all  the  other  principal  co-debtors;  then  the  furety  is  well  founded 
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^  in  demanding  the  difcuffion,  not  only  of  that  debtor  for  whom  he 
^become  furety,  but  even  of  the  odier  principal  debtors }  it  may 
eren  be  faid,  that  the  perfon  who  becomes  furety  for  one  of  feveral 
debtors  in  folido,  is  alfo  in  fome  meafure  furety  for  the  others ;  for 
the  obligation  of  all  thefe  debtors  -being  only  one  obligation^  by 
acceding  to  the  obligation  of  the  one  for  whom  he  becomes  furety» 
he  accedes  to  that  of  all. 


$  V.     At  wbofe  Expend  the  Difcuffim  cugit  to  be  made. 

P         -•        The  difcuRion  is  made  at  the  rifle  of  the  furety  who 

demands  it ;  rjid,  as  the  difcuflion  of  immoveable  goods 

cannot  be  made  without  much  expencci  the  creditor  may  demand 

that  the  furety  fliould  funi-Hi  him  with  money  for  the  purpofe. 

This  !s  n  jren  rai  rule  for  .ill  the  cafes  in  which  the  exception  of 
difcuiTion  is  opp'/.:vl.     Journal  des  Audiences ^  V.  L  L  5.  r.  25.  and 

is  a  confcqiit  iic'^  of  our  prUiciplc. 

/ 
J  VI.     If'letley  the  Creditor^  who  has  Jailed  to  make  the  Dtfcuffion^  is 

refpznfihle  for  the  Infolvency  efthe  Debtor  ? 

r  dtA  1        ^bere  remains  one  queftion  more  ;   the  creditor  to 

whom  the  furety  has  oppofed  the  exception  of  difculIioQ» 

hiis  not  thought  proper  to  make  it  foon  enough^  and  has  Jet  feve* 

ral  years  elapfe,  during  which  the  debtor  has  become  infolvent  ; 

can  he,  by  a  fubfequent  difcuflion,  revive  hjs  claim  againft  die 

furety  ?  I  think « that  the  creditor  is  ^well  founded,  and  that  the 

furety  cannot  oppofe  any  fn  de  non-refevoir,  upon  the  pretext  that 

he  did  not  proceed  foon  enough  to  the  difcuflion  of  the  goods  of 

the  principal  debtor  to  which  he  was  referred ;  the  reafon  is,  that 

the  right  which  allows  to  fureties  the  exception  of  difcuflion  given 

them  by  the  Novell  is  confined  to  fufper.^ing  the  purfuits  of  the 

creditor  againft  themfelves,  until  he  has  proceeded  againil  the  prin« 

cipal  debtor  and  has  difcufled  his  goods ;  the  benefit  givcQ  by  this 

NoveJ  is  limited  to  this,  as  it  is  there  exprefled,  creditor  non  primum 

ad Jidejujforem  autfponforem  accedat ;  but  provided  the  creditor  does 

,not  proceed  againft  the  fureties,  before  he  has  proceeded  againft 

the  principal  debtor,  and  difcufled  his  goods,  he  cannot  be  obliged 

to  proceed  againft  him  until  he  thinks  proper :  the  law  having  fixed 

the  time  in  which  a  creditor  may  exercife  his  actions,  the  furety 

cannot  impofe  a  ihorter  term  upon  him  than  diat  which  the  law 

allows  :    Nemo  invtttsc  agere  compelSturf  tota  tit.  Cod,   ut  nemo  inm 

viSusj  i^c.  p'editor  ad  fetitionem  debiti  urgeri  mtmrntpftefi^  l.  20.  Ccd. 

de 
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dr  Pi[pi.  Then  if  the  principal  debtor^  to  the  difcuffion  of  whom 
the  creditor  has  been  referred^  has  afterwards  become  infolvent, 
the  furety  ought  not  to  blame  the  creditor  for  not  baring  proceed- 
ed againft  him  while  he  was  folyent ;.  the  creditor  was  not  obliged 
to  do  fo,  and  the  furety^  if  he  apprehended  the  infolvency^  might 
bare  obviated  it  by  proceeding  againft  the  principal  debtor  himfelfy 
as  he  had  a  right  fo  to  doj  as  foon  as  he  was  affignedj  if^a,  n.  450* 
Henrys^  v.  ii.  b.  iv.  is  of  our  opinion,  he  fupports  it  by  an  arret  pro- 
nounced in  a  cafe  nearly  fimilar;  and  teftiiies  that  it  was  in  his 
time  the  common  opinion  of  the  bar  of  Paris.  The  cuftom  of 
Brittany^  art.  19a.  contains  a  contrary  difpofition :  I  think  it  ought 
to  be  confined  to  that  province  :  UArgentri  upon  this  artide, 
lays,  that  this  difpofition,  taken  from  the  ancient  cuftomj  was  re- 
tained at  the  reformation^  contrary  to  his  opinion. 

We  have  only  treated  the  queftion  as  it  relates  to  oriUnary 
furedes;  but  if  the  furety  had  only  engaged  to  pay  what  the  cre- 
ditor could  not  recover  from  the  principal  debtor,  in  id  quodfervari 
fion  poieritf  the  creditor,  who  had  the  means  for  a  confidcrable 
time  of  obtaining  payment,  would  not  be  eafily  admitted  to  make 
SI  claim  againft  the  furety,  after  the  debtor  at  the  end  of  a  con- 
fidcrable time  had  become  infolvent,  L,  41.  jf.  de  tit.  {a)  becaufe 
this  furety,  who  had  only  engaged  for  what  the  creditor  could  not 
recover,  might  obje£k  that  the  creditor  would  have  had  no  dif- 
ficulty in  recovering  from  the  principal  debtor  what  was  due  to 
him,  and  that  confequently,  he  does  not  owe  him  any  thing. 

ARTICLE    m. 

Of  the  Exception  rf  Divifion. 
S  E  C  T  I  O  N    I. 

Origin  of  this  Right* 

-  ^       ^Vhen  feveral  perfons  engage  as  furetles,  of  a  principal 

-  "^  debtor  of  the  fame  debt,  they  are  each  of  them  held  to 
oblige  themfelves  for  the  whole  debt,  ^^  Ji  plures  Jint  fidejuffbres^ 
quctquot  mrunt  numerot  Jtngtdi  in  folidum  tenenturP  Injlit*  tit.  di 
Fidej.  $  4. 

In  this  refpe£i|  feveral  fureties  differ  from  feveral  principal 

debtors,  each  of  whom  is  tmderftood  to  be  only  obliged  for  his 

^  own  part  of  what  is  jointly  promifedj  if  the  folidity  of  the  obliga* 

(«)  SI  Sdejuflbrei  in  id  iccepti  funt^  ^ool »  coratora  ftrHri  noa  poffit,  St  poftiflqJecaa 
ItgitioMin  Bt«t«m»  tomab  ipfo  curttort^  ^un  ■!»  h«r«dii>ut  «jttt  folUim  itttwA  potutc»  Sb 
ceflkiite  eoy  qui  po^llus  fuit^  folfcode  eUa  dcfieiit:  00a  tcmeie  aUlcm  in  fidejuiToRt 
actionem  coio(Ctere, 

tion 
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tioa  is  aot  cxpxeflcd  $  the  walbn  ofthedifierence  ifftfaatitUoftbe 
ntitiire  of  tlie  CDgagenent  of  a  fuxcty  to  oblige  himfeif  to  erery 
thing  that  is  due  from  the  principal  debtor,  and  oonfequently  each 
of  thofe  who  undertake  as  fureties  for  him,  is  underftood  to  con« 
txzCt  tius  engagement,  ttnlefs  it  be  expiefsly  dedared,  that  he  is 
only  obliged  for  his  own  part.  This  is  the  reafoi)  given  by  Vinmus^ 
SefeS,  ^wtfi*  lih.  ii.r.  40. 

The  emperor  Adrian  introduced  a  modification  of  this  folidity, 
by  the  exception  of  divifion  which  he  allowed  to  fureties  \  the  furety 
from  whom  the  creditor  demands  the  whole  of  the  debt,  obtains 
by  this  exception  a  right  to  demand,  that  the  creditor  (hall  be 
bound  to  divide,  and  apportion  his  demand  between  him  and  his 
co-fureties,  provided  they  are  folvent,  and  confequently,  that  he 
may  be  received  to  pay  to  the  creditor  his  portion,  faving  the  right 
of  the  creditor  to  proceed  for  the  remainder  againft  the  others  : 
this  law  has  been  adopted  in  France. 


(  n.     OftbePerfim  tube  canor  cannot  cppofe  the  Excefiion of  Dhnfiuu 

P  ^  -  There  are  fome  fureties  who  cannot  oppofe  this  ex« 
ception:  fuch  as  fureties  for  the  king's  revenues.  See 
Z/  Bret.  Pltad.  42*  tnfin. 

Judiciary  fureties  are  alfo  excluded  from  it.  Accordmg  to  the 
opinion  oi  Bafnage^  fureties,  who  by  their  engagements  have  re* 
nounced  this  exception,  arc  not  entitled  to  it. 

When  it  is  exprefled  in  the  engagement  that  the  fureties  are 
obliged  in  folido,  and  as  principal  debtors,  is  this  claufc  underftood 
to  include  a  renunciation  of  the  exception  of  divifion  ?  Thofe,  who 
think  that  fuch  a  claufe  does  not  include  a  renunciation  of  the  ex- 
ception of  difcuflion,  would  alfo  think  that  it  does  not  include  a 
renunciation  of  the  exception  of  divifion :  but  the  reafons  which 
induced  us  to  think  that  it  included  a  renunciation  of  the  excep- 
tion of  difcuffion  and  which  we  ftated,  fupra,  n,  408.  induce  us 
likewife  to  think  that  it  imports  the  renunciation  of  that  of  di- 


Laftly,  the  laws  refufe  the  exception  of  divifion  to  fureties,  who 
have  begun  their  defence  by  mala  fide  denying  the  truth  of  their 
engagement.  InficiantUms  auxilium  divtfionis  non  efi  indulgendunu 
JL.  10.  $  l.ff*  tie  Fidij. 

J.  -       Not  only  fureties  themfelves,  but  likewife  their  heirs 

may  take  advantage  of  this  exception. 

The  certificatmr  of  a  furety,  who  is  Jidejuffir  fidejuffmsy  may  alfo 
oppofe  the  fame  exceptions,  as  die  furety  wh<mi  he  has  certified. 
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and  coa&qaentljr  Ke  may  oppofe  this  exception,  and  demand  die 
divifiofi  of  the  debt  between  himfelf  and  his  cd-fureties  of  the 
perfon  whom  he  has  cerdfied. 

$  m.  Beffvan  what  Perfifu  the  Dth  ought  to  he  divided* 

r  Ai8  1  '^^  fnretj  may  demand  the  divifion  of  the  a£lion 
between  himfelf  and  the  other  furedes,  who  are  equally 
principal  fureties  ;  but  he  cannot  demand  that  it  fliould  be  divided 
between  him  and  his  own  certificator,  in  refpeft  of  whom  he  is 
himfelf  a  principal  debtor.  L.  27.  {a)  \  ^ff.  de  Fid. 
r  AJ€^  1  ^  ^*  rec^uifite  aIfo>  that  thofe  with  whom  the  furety  de^ 
mands  that  the  aftion  of  the  creditor  fhall  be  divided,  be 
fureties  of  the  lame  debtor ;  therefore,  if  two  debtors  in  folido  of 
the  fame  debt  had  each  given  a  furety,  the  furety  of  one  of  them 
ccMiId  not  demand  that  the  a&ion  (hould  be  divided  between  himfelf 
and  the  furety  of  the  o^er,  for  though  they  are  fureties  of  the 
iame  debt,  as  they  are  not  fureties  of  the  fame  debtor,  they  are 
sot  piroperly  co-fuieties.  This  is  die  decifion  of  the  laws,  43.  {b) 
51.   (e)f.  5  2.ff.  die.  tit* 

P  ^       Laftly,  it  is  neceflary  that  the  co-furedes,  with  whom 

the  furety  demands  that  the  a£lion  fhould  be  divided,  be 
Iblvent  s  and  they  are  underftood  to  be  fo,  if  being  otherwife  them* 
felves,  they  are  fo  by  their  cerdficators ;  this  is  decided  by  the 
hw  27.  §  2iJ[  qusratur  an  fotvtndofo  frincifalis Jidejuffor^  etiam  viret 
fijuentij  JidejufforiSf  ei  aggregands  funf.     •  ' 

But  if  my  co^furety  was  folvent  at  the  dme  of  contefting  the 
eaufe,  and  confequendy  the  a£Hon  of  the  creditor  has  been  divided 
between  him  and  me,  although  he  afterwards  becomes  infolvent, 
the  creditor  can  no  longer  come  againft  me  for  his  part ;  this  i( 
the  decifion  of  Papiman^  L.  $1.  {d)^  ^  f^  L.  5a.  (^).  $  1. 

(«)  Si  fidquflbr  foerit  principtlit^  et  fidejuflor  fidejtiabrb»  bob  potertC  defideme  iide- 
]ailbr  lit  inter  fe  et  com  fidejuflbrein  pro  quo  fid^uAit,  dividttar  oUig'tto  :  illc  cairn  loco 
rci  «ft  {  ncc  poteft  reus  defiderarci  ut  int^  fe  ct  Sdcjuflbitm  dWidatur  obligatio. 

{h)  Si  t  Titio  flipulituiy  fidejufloreoi  te  acMperioiy  dein^e  caDdeoi  peOiDiaoi  aV  ilio 
ftipttlaCuti  aUum  itdcjuflbrem  accipiam,  coofldtjuilbret  non  awt,  qoi«  difcHanimiUpMU- 
tSottun  fidejvlfofet  fuac* 

(<)  Duo  fei  promittendi  feparatim  fidcjoflbfet  dedeniAty  lovitoi  crtditor  loCer  omen 
fidejuCTofci  iQionet  dtvidere  noa  cogitttf|  fed  iater  cot  daotazatt  qui  pro  /iogulit  inter- 
Tenemat,  plane  fi  vdit  adioaem  faam  later  OBiBei  diTidere,  bob  crtt  prohibendof ;  bob 
oaagii  quam  (t  duos  reof  pro  partibufl  conveaifet* 

{i)  Com  bter  fidejuflorct  adiooe  divifa  qaidam  poft  litem  cooteftatam  Iblvendo  efle 
defieruoti  ea  ret  ad  oaai  rjoa,  qui  folveado  eft,  aon  perttnetj  aec  auplio  defeodecui 
aetatts  adorj  non  enlm  deceptut  ?idetur,  jure  communi  ufoa. 

{e)  later  fide}o(ibrea  adioae  diTifa,  coademaatua  fi  defierit  edcfelveadoj  frauavel 
fegaitia  tutoriboi,  qui  judicatnm  pcrfeqoi  potacraat,  damnum  dabSt;  quod ,  fi  divifeoi 
adiooem  iater  eoi  qui  ooo  eraat  felTcndo,  canilabit ;  pi^Uli  Aoaiat  reftitudoiM  auxifioai 
implotabitan 

In 
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In  tUs  i«fped»  the  exception  of  divifion  dificrs  from  that  of  dif- 
culEon ; .  the  reafon  of  the  difierence  arifes  from  the  difierent  na« 
ture  of  thefe  exceptions ;  that  of  difcuflion  is  only  dUatorjr,  it 
dnij  defers  the  a£lion  of  the  creditor  againft  the  furet j^  till  after 
die  creditor  has  difcufTed  the  principal  debtor ;  whereas,^  the  ex* 
ccption  of  divifion  is  in  the  nature  of  a  peremptory  exception :  when 
it  attaches,  it  entirely  deftroys  the  ^Gdon  of  the  creditor  againft  the 
furety  who  oppofed  it,  for  the  part  of  his  co-furedes  with  whom 
the  divifion  is  allowed,  and  therefore  the  creditor  can  no  longer 
come  upon  him>  even  if  the  co-furedes  (hould  afterwards  become 
infolvent. 

Further,  even  if  ipy  co-furety  is  infolvent  before  the  Remand  of 
the  creditor,  if  the  creditor  has  voluntarily  divided  his  action,  by 
demanding  from  us  Separately  our  refpeAive  parts,  he  cannot  after- 
wards demand  from  me  the  part  of  my  infolvent  co-furety }  this  is 
the  decifion  of  Gordianus  in  the  law,  16.  {a)  Cad.  d*  t. 
.  .       Provided  that  my  co-furety  be  folvent,  although  the 

term,  or  the  condition  under  which  he  is  obliged,  be  not 
yet  expired,  I  may  neverthelefs  demand  that  the  a^iion  be  divide 
ed  between  him  and  me  provifionally,  faving  the  right  of  the  cre- 
ditor to  come  upon  me  for  the  part  of  the  co-furety,  if  at  the 
expiration  of  die  term  or  condition  he  (hould  not  be  folvent.  L.  97. 
(b)  ff,  di  Fid.  and  h  firtiori^  if  the  condidon  under  which  he  is 
obliged,  happens  to  fail. 

-  -       As  the  demand  of  the  creditor  is  only  fubjeQ  to  be 

divided,  when  the.co-fureties  are  folvent,  if  there  is  a 
difpute  between  the  creditor  and  the  furety,  who  demands^  the 
divifion,  upon  the  fa£l  whether  the  co-fureties  are  or  are  not  fol- 
vent, tho  furety,  upon  offering  to  pay  his  part,  may  demand,  that 
previous  to  deciding  the  point  as  to  the  refidue,  the  creditor  (hall, 
at  the  riik  of  the  furety,  be  bound  to  difcufs  the  co-furedes*  £•  lo. 
{c)  ff.  d.  U 

P  -       I  cannot  oppofe  the  exception  of  divifion,  if  my  co- 

furety  refides  out  of  the  kingdom  \  for  this  exception  is 

'  («)  Ubenim  fuit  antequam  lis  idvierfui  omoei  fidcjuflbres  conte(bretur»  unum  eonmi 
difcn  creditor!,  fi  modo  ccierot  mtnu^  idoiwot  exiftifDarec*  Ac  ouoc  poft  iitit  oonMil*- 
tioocm  fetitiofippi  divifaq)  redintepr^i  jjrii  ratio  Don  patitur. 

(i)  Si  pluret  ftnt  fidejuflureSy  unai  puref  alius  in  diem,  vel  Tub  cooditiooem  acceptttf* 
faccorri  oportct  df  gai  pure  acceptut  eft>  dum  exi(fere  conditio  poteft ;  fcUicflC  ut  ioirrim 
ja  ▼irilem  conveniatur,  fed  fi  com  conditio  extiiity  oon  eft  folvendo,  qui  fiib  copditioot 
acoepiiit  eft,  feftitueodam  aAiooem  in  pure  accrptam,  Pomponina  /cribit. 

{c)  Si  dubiKt  creditor,  an  fidejuiibrea  folveodo  fine,  e(  anut  ab  eo  dedat,  paratuaAt 
ofiene  caatioaeni»  nt  fao  pcriculo  confide} uilores  conveoiaotur  In  parte  \  dico  audiendMi 
cam  t6f ;  ita  tantcn  ct  ft  fatiidationes  oflvrat,  et  onnea  confidejitflbrcsy  qui  idooai  efle 
dicantor,  prcfto  fiat,  ace  ttM  feinper  facilii  eft  aominis  nsptioi  coos  aiuncratio  toiiua 
^bili  090  fit  in  expedite* 

a  farov^ 
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a  f«TOur  ^rfiich  the  law  only  grants  in  as  mucli  as  ttc  crsditor  does 
not  fuficr  too  grca^  inconveaiencc  from  it.    P^pon  x.  4.  %^, 

f  IV.  WbitbiT  a  Divtfion  can  he  required  vnih  a  Surety  ivhofe  ContraS 

is  net  valid f  and  with  a  Minor  Surety  f 

[  4^4  ]  "WT^cn  I  oblige  myfclf  as  a  furcty  jointly  with  a  pcrfort 
who  was  not  capable  of  contrading  fuch  an  obligation^ 
as  were  all  women  by  the  Roman  law,  I  can  nd  more  avoid  paying 
the  whde  of  the  debt,  than  if  I  were  the  only  fttrety ;  as  the  co« 
furety,  who  was  not  capable  of  contra£^ing  fuch  an  engagement, 
ought  not  to  be  regarded.  In  this  cafe,  there  is  no  drftindion 
whether  I  contraS  my  engagement  at  the  fame  time  with  the  other 
perfon,  before  or  after. 

It  is  otherwife  according  to  the  Roman  law ;  when  I  have  en-' 
gaged  as  furety  with  a  minor,  who  has  afterwards  obtained  refti-* 
tution  againft  his  obligation,  I  am  only  liable  for  the  whole  of  the 
,  debt,  in  cafe  I  had  at  firft  contra£i;ed  the  engagement  alone,  and 
without  reckoning  upon  the  concurrence  of  die  minor,  who  has 
only  become  furety,  fubfequent  to  me }  but  if  we  engaged  at  the 
fame  tnne,  his  obtaining  a  reftitution  againft  his  obligation  ought 
not  to  fubjed  me  alone  to  the  debt  which  I  had  expedied  him  to 
have  paid  jmntly  with  me.     L.  48.  pp*  isf  ^  i*ff*  de  Fid.  {a) 

Papinian  gives  this  reafon  for  the  difference  betwieen  a  woman 
and  a  minor ;  a  perfon  who  becomes  furety  jointly  with  a  woman^ 
ou{(ht  not  to  rely  upon  her  dividing  the  obligation  with  him,  fince 
he  ought  to  know  that  (he  was  incapable  of  it ;  cum  igmrare  mn 
dibuent  muReremfrtiflrit  intercedere\  but  it  is  otherwife  with  refped 
to  a  perfon  who  becomes  furety  with  a  minor,  propter^  fays  Pefi^ 
man,  incertum  atatit  et  refiitutionii,  becaufe  he  might  not  know  that 
he  was  a  mii|or,  or  might  hope  that  he  would  not  contravene  his 
obligation  by  obtaining  reftitution  againft  it  ^  it  was  fadier  the 
bttfinefs  of  die  creditor  to  inform  himfelf  of  it,  when  he  received 
die  minor  as  a  furety  $  and  it  is  the  creditor,  radier  thin  the  other 
furety,  who  ought  to  fufier  from  the  reftitution.  Z).  L.  48.  pp-ju 
liVliatever  refped  I  have  for  the  decifions  of  the  great  Papiman^ 
this  deciiioQ  appears  to  me  to  be  fubjeft  to  ibme  difficulty;  feverat 

•  («)  si  TItint  ct  Seia  pro  Mctio  fldejoflbriiity  fabdada  nvficre,  daMmte  in  Iblidtta  wk* 
ttrfiit  Titivai  aftMota,  cum  fcire  potvcric,  Mt  igiMrave  tton  debuerit,  inttlicnm  fraftia 
iotcfcedcn.  Hok  iodlit  tt  iIJa  ^utttio  tMctI  poCaft,  ob  aBtataoi  i  leftitnacar  io  imu 
fnui  VBM  fidcfHllbr,  an  alter  onwt  obligad«iii  lotagnim  ezdpcrt  debeat  ?  Sad  Ha  demoia 
alttri  totnm  irrogindum  eft,  ^  poftea  minor  iotercelBc»  propter  inccrtom  «tads  ac  icAi« 
nuionit.  Qnod  H  dolo  cicdltorit  indudoa  £t  minor  nt  fidejabant,  nan  magii  craditaif 
fttcctttandnm  arit  advarfttt  coofidcjoflbrany  quam  fi  Ada  aoff tas  dfCumTcatn  ^ooR 
dafidcnret  in  Tattrcm  debitarcm  vtilcm  adioii«^  fibi  dtri. 

foredes 
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fure^es  being,  as  we  have  already  feen,  debtors  of  the  whole  debt, 
the  dififion  whioh  was  granted  by  the  conftitution  of  Adrian^  when  • 
-they  are  all  fohrent,  is  only  a  favour  wluch  ought  not  to  be  granted 
to  the  prejudice  of  the  creditor.  This  reafon,  on  account  of  which 
I  ^  refufed  the  divifion  of  the  debt  with  my  co»furety,  when  he 
haAecome  infolvent,  equally  extends  to  refufing  it  when  the  co- 
furety  has  obtained  reflitution  againft  his  engagement;  there  is  no 
reafon  why  it  jhould  be  allowed  in  the  one  cafe  rather  than  in  the 
odier  \  I  ought  not  to  havcLrelied  more  upon  the  one  than  upon  the 
odier ;  if  I  coold  have  forefeen  the  infolvency,  I  could  ftill  more 
eafily  have  foirefeen  the  reftitution.  It  cannot  be  faid  that  the  cre- 
ditor agreed  to  run  this  riik  in  accepting  of  the  engagement  of  a  ' 
minor  i  for^  not  being  fatisfied  with  the  engagement  of  the  minor 
alone,  and  having  required  that  another  furety  (hould  be  joined  to 
htmi  it  is  on  the  contrary  a  proof,  that  he  looked  for  a  fecurity 
againft  the  reftitution,  and  that'  he  did  not  choofe  to  fubje£t  him- 
fdf  to  this  rifle. 

Thefe  reafons  appear  to  me  fui&cient  to.  decide,  without 
diftin£iion,  contrary  to  the  authority  of  the  Roman  law,  that  the 
reftitution  obtained  on  account  of  minority,  by  my  co^furety,  ought, 
in  the  fame  manner  as  his  infolvency,  to  fubjedl  me  to  the  whole 
of  the  debt. 

And  further  if,  even  before  the  minor  had  inftituted  a  procefs 
to  invalidate  his  engagement,  I  was  proceeded  againft  by  the  cre- 
ditor, and  oppofed  to  him  the  exception  of  divifion,  I  think  it 
would  be  equitable  that  he  fhould  not  be  obliged  to  divide  his 
action,  except  with  a  refervation  of  coming  upon  me,  provided  the 
minor  fliould  obtain  reftitution. 

But  if  the  creditor  had  confented  to  the  divifion  of  his  a£lion, 
without  any  refervation,  there  is  reafon  to  think  that,  in  this  cafe, 
he  would  have  taken  upon  himfelf  the  rilk  of  the  reftitution,  and 
would  not  have  any  recourfe  againft  me. 

$  V.   At  Hvhat  Time  the  Exception  of  Divifion  maj  he  oppofed, 

P  -       A  queftion  has  been  propofed,  Wheth^  the  exception 

of  divifion  could  only  be  oppofed  before  the  conteftation 
of  the  caufe?  Some  ancient  doftors,  as  Pierre  de  Belkperehe^  Cyfws^ 
and  others,  were  of  this  opinion ;  but  the  contrary  opinion,  wiiich 
is  followed  by  Yinnius^  feL  ^jue/i.  11.  40.  is  more  correal  \  it  is 
founded  upon  the  formal  text  of  law  10.  $  i.  Ccd,  h.  tit.  Ut  divi^ 
datwr  aSi»  inter  eos  qui  folvendo  funt,  ante  condemnationem^  ek  ordiue 
filet pofiiilari*  It  is  fufficient,  according  to  the  terms  of  this  law,  to 
demand  the  divifion  of  the  a£lion  before  the  fentcnce,  and  confc- 
Vol.  I.  T  qucn:ly. 
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quehtly»  it  may  be  done  after  the  conteftation  of  the  caafe  i  in  fad, 
this  is  rather  a  peremptory  than  a  dilatory  exceptioo,  as  it  tends  to 
exclude  the  zQtion  of  the  creditor  entirely  againft  the  perfon  who 
oppofes  it  for  the  parts  of  his  co-fureties.  The  textof  theinftitutes, 
tit.  (a)  de  Fid.  §  4,  upon  whic^  thofe  of  the  contrary  opinion  rely^ 
does  not  prove  any  thing ;  it  fays,  indeed,  that  all  the  parties  ought 
to  be  folvent,  at  the  time  of  the  conteftation  of  the  caufe,  to  wamnt 
a  divifion  of  the  a^ion  \  but  it  does  not  follow  from  that,  that  this 
divifion  may  not  be  demanded  afterwards. 

The  law  (^)  10.  J  i.  ff.  de  Fid.  where  it  is  faid,  that  the  furety» 
who  has  denied  his  engagement,  is  not  receivable  to  oppofe  the 
exception  of  divifion,  is  not  contrary  to  our  decifion,  for  it  is  the 
denial  made  mcddjide^  which  renders  him  unworthy  of  this  favour, 
and  not  receivable  in  this  exception,  and  not  the  litU'Conteftatw. 
The  litis^onteflatio  between  the  creditor  and  the  furejty,  does  notfup- 
pofe  that  the  furety  has  denied  his  engagement ;  it  might  have  in- 
tervened upon  any  otiicr  point ;  for  inftance,  upon  the  furety  having 
alleged  that  the  debt  was  difcharged,  or  that  there  was  iomtfin  dt 
non  re^evoir^  which  excluded  the  creditor  from  his  demand.  Some 
d^&ors  have  gone  into  tlie  oppofite  extreme,  in  deciding  that  the 
exception  of  divifion  may  be  oppofed  even  after  the  judgment  of 
condemnation,  according  to  the  example  of  the  exception  cedmdo' 
rum  ailionum^  and  of  exceptions  S£}i  Alacedoniani  iff  Sffi  VelUiam. 
This  opinioti  is  contradi<Eled  by  the  law  (r)  lo.  $  i*  Cod.  de  Ftd. 
where  it  is  faid,  that  fureties  may  propofc  the  exception  of  divifion 
before  the  judgment  of  condemnation,  ante  ecndtmnationen^ ;  then 
they  cannot  do  it  afterwards.  As  to  the  inftances  adduced  of  ex* 
ceptions,  which  may  be  oppofed  even  after  judgment,  the  anfwer 
is,  that  there  is  a  great  difference  between  the  exception  of  divifion 
and  the  exception  cedendarum  aBionum ;  the  latter  does  not  impugn 
the  fcntence,  nor  the  right  acquired  by  the  creditor,  who  has  no 
intereft  in  refufmg  the  cefTion  of  his  a£tions  to  the  furety,  when  he 
has  paid  the  debt*,  on  the  contrary,  the  exception  of  divifion,  if  it 
were  propofed  after  the  judgment  of  condemnation,  attacks  this 
'judgment,  and  the  right  which  the  creditor  acquires  by  it ;  fincc  it 

(«)  Si  plareifint  fidejuflbrei:  qootqnoC  erunt  numero,  (inguH  in  (blidum  tneaCv* 
Itaque  liberam  eft  credicori,  a  quo  velic,  folidam  pctere.  Sed  ex  epiftola  divi  Hadriini  coa« 
pdlitar  creditor  a  fjogalit,  qui  modo  iblvendo  ram,  licit  cooteflatae  tempore,  partes  pettR. 
Ideoque  (i  quit  ex  fidejufTonbuf  eo  tempore  folvendo  non  fit,  hoc  cctero^ooerac.  Scd  fi 
•b  uno  fidejuObre  creditor  totutn  coofequutus  fuerit  {  hujus  foliug  detrinKntum  crltf  fi 
i«a  pro  quo  fidcjuffit,  folTcndo  non  fit ;  et  fibi  imputire  debet,  cum  potucrit  ja? iri  cs 
CpiftoU  dlf  i  Hadrianl  et  dcfiderare,  ut  pro  parte  in  ie  detur  aftio. 

{b)  Vide  fupra,  n.  416. 

(r)  Ut  autem  is,  qui  cum  altero  fidejuflit,  non  foloi  cooveniatur,  fed  diTidatur  adio 
inter  cos,  qui  fuirendo  fuot  j  ante  coAdcmjutioncni  ci  erdioe  poftulari  iolet* 

tcnds^ 
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tends  to  reftrain  to  a  fart  the  xiglit  thus  acquired  by  the  creditor 
te  the  whole :  with  refpe<^  to  what  is  decided  concerning 
the  exceptions  of  Sffi  Maadomani  isf  &8i  Velleiani^  if  is  a 
peculiar  right  founded  upon  the  favour. of  thefe  exceptions^  and 
upon  a  kind  of  public  interelly  ad  coercendos  fisneratores  isf  ad  fuh^ 
'omeniumfexm  nuditbri  $  this  particular  right  cannot  be  drawn  into 
confequeoce,  and  cannot  be  extended  to  the  exception  of  diviiioUy 
nor  to  other  peremptory  exceptions.    Vin.  Hid. 

When  the  judgment  of  condemnation  is  fufpended  by  an  appeal, 
it  may  be  faid,  that  there  is  no  condemnation  until  there  is  a  defi^ 
nitive  fentence*,  whence  it  follows,  that  the  furety  may  be  ad* 
mitted  in  a  caufe  of  appeal,  to  oppofe  the  exception  of  divifion*- 
This  is  the  opinion  of  the  dodors,  cited  by  Brumman^  ad  L.io* 
Cod'  de  Fid,  J  it  is  alfo  the  oplnicm  of  Vinnius* 


§  VL  0/the  Effea  of  the  Exception  of  Divifion. 

.      ^  .       The  effe£k  of  the  exception  of  divifion   is,   that  the 
judge  will  decree  the  divifion  of  the  debt  between  the 
fureties  who  aft  folvent,   and  thereby  rcftrift  the  demand  againft 
the  furety  who  oppofed  the  divifion,  to  his  part  only. 

Before  this  divifion  of  {he  debt  is  pronounced  by  the  judge,  upon 
the  exception  of  divifion,  or  has  been  voluntarily  made  by  th^  cre- 
ditor, by  a  demand  again  ft  each  of  the  fureties  for  his  part,  i.  10. 
{a)  Cod,  de  Fid:  each  of  the^fui^nies  is  really  debtor  of  the  whole; 
therefore,  if  one  of  them  has  paid  the  whole,  he  cannot  have  any 
repetition  of  the  parts  of  his  co-fureties  againft  the  creditor  (i), 
L.  49.  §  i-^.  de  Fid.  for  he  aftuMly  owed  the  whole, by  reafon  of 
his  not  ufing  the  exception  of  divifion  which  he  might  have  done, 
ptittius  fidem  exfolv'tt,  Blit  after  the  divifion  of  the  debt  is  pro- 
nounced, the  debt  is  fo  divided,  that  if  one  of  the  fureties,  between  » 
whom  the  debt  was  divided,  fhould  become  afterwards  infolvent, 
the  creditor  cannot  have  any  recourfe  againft  the  others  for  his 
part.  L,  51.  (f)  §  4.  ^.  de  Fid. 

ft 

(«)  Vide  fapn,  n.  420. 

(^)  Cz  daobui  fidejafTotii  hrrediboi,  fi  per  aroirln  alter  fotiduai  exfoInt»  quidiim 
foXkfix  habere  cum  cohdifiioneai,  et  ideo  manere  obligatam  coheredem  ;  ceirmte  quo<)(itt 
coodi^ofie,  dur^re  obligitionem  coheredis  probant}  proptetearf|aod  creditor,  qui,  dum  ft 
p«tat  r.hHgatotli,  partem  et,  (jui  totnin  dtdtt,  exfolTcrit ;  nuUam  habebit  condiAioofm* 
Qnod  ft  duo  fidejufbrea  accepli  fueriat  (verbi  graOa)  in  viginti,  tc  alter  ex  duobat  here* 
dibui  alterius  fidejuflbrii  totum  creditori  exroUerit  \  habebit  quidem  decern,  quae  ipfo  jurt 
aondebuit,  condiclioncm ;  an  iutem  et  alia  quinque  (millia)  repetere  pofllit,  fi  ^dejuifor 
alter  felvendo  eft,  ?tdenrfam  eft;  ab  initio  enim  beres  fidejunuris,  five  heredei,  ui  ipfe 
fidejaflbr,  aadiendi  font;  Qt  fciltcet  pro  partt  finguliyfidsjuirorea  qui  Tu'it,  conveniantur. 

[c)  Vide  fupra,  a-  41Q. 

T  a  TI.ere 
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There  remains  z  queftion,  Wliedier»  if  the  fiufty  wbo  demafidi 
the  divifion  of  the  aAicm  of  the  croditor^  between  himfelf  and  Us 
co-furety,  had  preinouflj  paid  a  part  of  die  debt»  he  ought  to  pty 
the  moiety  of  what  rem^s  doe,  without  briiiging  into  account 
what  be  has  already  paid  i  Paptnian  decided  in  the  affirmative  i  imn 
enim  quantkattm  inter  Mr  ewvemt  dividi,  quam  litis  tempon  detent. 
This  decifion,  although  conformable  to  the  rigour  of  tho  principle^ 
has  not  been  followed}  and  it  has  been  deemed  more  equitable  to 
allow  the  furety  the  right  of  placing  what  he  has  already  paid,  to 
the  account  of  the  part  of  the  debt,  for  which  he  is  t>ound»  and  not 
to  oblige  him  to  pay  more  than  the  remainder  of  his  part  of  th^e 
whole  debt)  and  to  charge  his  co-furety  with  the  whole  of  the 
refiducy  fed  bumanius  efi^  fays  the  annotat«r»^  et  dter  filvendojit^ 
per  exceptionem  ei,  quif<dvit^fuccurri^  d.  L»  51.  (a)  (  I. 

ARTICLE    IV. 

Cfthe  Ceffiott  ofABiene^mr  Subrogation  which  the  Creditor  is  oU^edto 

make  to  the  Surety  who  pays 


-.  -       A  third  benefit  wUch  the  laws  allow  to  the  furety^. 

is,  that  when  he  pays^  he  may  lequite  of  the  creditor  to 
fubrogate  him  to  all  his  rightSf  a&ionsy  and  hypothecations,  as  well 
againft  the  principal  debtor  for  wbcmi  he  has  become  furety,  at 
againft  all  tlie  other  perfons  who  are  liable  for  the  debt :  this  re- 
fults  from  the  law  1 7.  \i)J'  deFid.L.2i.  {c)  Cod.  eSe.  tit,  znd from 
a  number  of  other  texu*    See  infra^  Part  IIL  c  u  Art.  VI.  }  a. 

SECTION  vn. 


Of  the  right  which  the  Surety  has  again/l  the  Principal  Dekor,  and 

againfi  his  Cosureties. 

r     28  1       '^^  furety  has  recourfe  againft  tlie  principal  debtor 

after  he  has  paid :  we  (hall  treat  of  this  recourfe  in  the 

firft  article ;  there  ate  fome'cafeS}  in  which  the  furety  has  an  afiiofl 

(•)  ^idqQflor,  qui  partem  pccvni*,  Ibo  nomloe  nil  'iti  pmaltttnd!,  kMtt  qMOiiou 
nfiduidiviSooefaAt  portionlsjadicium  accipiat,  rccttiaft  oaadcbett  eMBCalm^pftaals* 
tatem  inm  eoa,  qui  folveodo  funtt  ditidi  eoBvcaht  q«am  lltii  ttmpoce  fiofoU  debcK  s  61 
Itaniaoiai  eft,  fi  et  alter  lolTcado  fit«  Uiis«coaliiatioBh  tuspoR^  per  exoepiioiMaci,  qei 
iolvit,  fuccurri. 

(i)  Fidejuflbribot  Ibccorri  folet,  vt  Ofpttlilor  conpeUatvr  d,  qui  Ibtidttm  Iblrere  paratu 
•ftf  veodere  ccterorum  nomina. 

(()  Sicttt  eltgendi  fidejuilbr  cicdicor  habttpottftateoi,  ita  tntercdlbrem  poftolaoten  cedi 
fibi  faypotbecae,  five  pig oorit  obligata  jure  soa  frist  id  Iblvticima  (ali  mtJidata  faper 
baQ  re  ifierit  pcrfecutloy-coa? eaic  urgeri. 

againft 
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againft  the  principal  debtor,  before  he  has  paid ;  of  which  we  (ball 
fpeak  in  the  fecond  article ;  in  the  third  we  (hall  treat  of  the  parti- 
cular queftioi^  YHiether  the  furety  of  an  annuity  {rente  confiiiuee} 
may,  at  the  end  of  a  certain  time,  oblige  the  debtor  to  redeem  the 
annuity?  we  ihall,  in  the  fourth,  treat  of  the  right gf  the  furety 
againft  his  co-furcties. 


ARTICLE    h 

Ofthi  Rtcwrfe  of  the  Surety  t  againfl  the  principal  Dehor  ijfter  having 

paidf 

)I.    What  Jffion  the  Surety  bat  againft  the  principal  Dehtor^  ajier 

hawngpaid. 

.  .       After  the  furety,  has  paid,  if  he  has  procured  a  fub- 

'  rogation  to  the  rights  and  aAions  pf  the  creditor,  he  may 
excrcife  them  againft  the  debtor,  as  the  creditor  himfelf  might  have 
done :  if  he  has  negle&ed  |o  acquire  this  fubrogation,  he  has  ftill 
in  his  own  right  an  action  againft  the  principal  debtor,  to  reim- 
burfe  him  what  he  has  paid. 

This  is  the  oBio  mandati  contrarian  if  the  engagement  was  made 
with  t)ie  knowledge  and  approbation  of  the  principal  debtor  :  for 
the  confent  includes  a  tacit  contra  A  pf  mandate,  according  to  the 
rule  oflzWffemper  qui  non  probibet  pro  fe  intervenire  mandare  credi- 
tur,  Z»  6Q.jf.  deR.J.  If  the  furety  is  obliged  for  the  principal 
debtor  without  his  knowledge,  he  cannot  have  an  adion  mandati 
Againft  him,  but  aa  action  coptraria  ncg/ftionm  gifianm%  which  haf 
the  lame  efte£i» 


$11.     What  Fafmentfpvii  a  flight  tathefeAakns^ 

.  .       It  is  of  no  importance,  whether  the  furety  hat  paid  i^ 

^     ^         confequence  of  a  fentence  of  condemnation,  or  ▼oluntari*' 
I J  and  without  a  fentence }  for  in  both  cafeSf  uHBier  deHtoris  negotium 
glfpi%  he  has  procured  for  him  the  liberation  from  his  debt,  and 
coniequently  he  ought  to  le-imburfe  him  what  it  has  coft  to  do  fo« 
Ir  natters  not  whether  the  payment  was  an  a^ual  payment,  or  a 
compexilSuipai  or  a  novation  ^  in  all  thefe  cafes,  he  has  a  right  to 
demand  that  the  principal  debtor  (hall  re*imburfe  him,  either  the 
fam  ^irhich  he  has  paid,  what  he  has  allowed  in  compen&tion,  pr 
what  he  has  obliged  himfelf  to  fayi  in  order  to  esdnguKh  the 
chligfrtkm  of  the  piioctpal  debtor* 

T  %  But 


tyt  Of  Sureties.  ^  jT.  11.  c.  6. 

P  -       But  if  the  creditor,  from  regard  to  the  furcty,  has  made 

a  gratuitous  remiflion  of  the  debt,  the  furcty  cannot 
demand  any  thing  from  the  principal  debtor  who  has  profited  by 
this  remittance,  becaufe  it  has  coft  the  furety  nothing;  but  if  the 
remlflion  was  made  for  the  recompenfe  of  fervices,  which  the 
furety  has  rendered  the  oreditor,  the  furety  may  require  to  be  re« 
imburfed  the  amount  of  the  debt  by  the  principal  debtor :  for  in  * 
this  cafe  it  has  coft  the  furety  the  recompenfe  which  he  might 
have  expeAed  for  his  fervices.  This  is  th^  d!f\)ofition  of  the  lav 
I  a.  (^)^.  Mandat,  and  it  is  conformable  to  this  maxim  of  the  law 
20-  §  ^,  ff,  d,  tit,  fcicndum  eft  tion  plus  fidejujfjrem  conjequi  dehere 
tnandati  Judicio,  quam  quodfolva  i,\ 

$  in.  liree  Conditions f  upon  which  the  Payment  made  hy  the  Suretj 
entitles  him  to  an  Aifion  againji  the  principal  Debtor^ 

P  -       That  the  payment  made  by  the  furety  ihould  entitle 

^         him  to  thefe  anions,  it  is  requifite, 

I  ft,  That  the  furety  Ihall  not  by  bis  own  fault  have  negleAed 
Wjjin  de  nan  re^evoir^  which  he  might  have  oppofed  to  the  creditor. 

2d,  That  the  payment  fliall  have  been  valid,  and  liberated  the 
principal  debto^. 

3d,  That  the  principal  debtor  (hall  not  have  paid  a  fecond  ti^ie, 
through  the  fault  of  his  furety. 


Firft  Condition* 

p       ^  \-        For  the  furcty  who  has  paid,  to  hare  rccourfc  againft 
the  principal  debtor,  it  is  neceflary  that  he  (hould  notbjr 
his  own  fault  have  negle£led  to  oppofe  Hit  fins  de  non  regevoir^  if  he 
had  any,  againft  the  creditor :  for  inftance,  if  any  perfon  has  be- 
come my  furety,  for  the  price  of  an  eftate  which  I  have  purchafed, 
and  knowing  that  I  have  been  evi£lcd  from  the  eftate>  he  notvith* 
ftanding  pays  the  price  to  the  perfon  who  fold  it  to  me,  he  vOl 
have  no  recourfe  againft  me,  becaufe  he  could  have  avoided  pay* 
ing,l)y  oppofing  to  the  feller  the  exception  arifing  from  the  evidion 
which  I  have  fufFered :  but  if  the  furety  were  ignorant  of  the 
eviction,  and  confiquently  of  the   exception  refulting  from  it,  I 
fliall  be  obliged  to  reftore  him  what  he  has  paid,   faving  my  re« 
courfe  againft  the  feller ;  for  he  is  in  no  fault  for  not  having  op- 
pofed an  exception  of  which  he  was  ignorant,  and  it  is  I,  on  the 
contrary,  who  am  to  blame  for  not  having  apprifed  him  of  it 

ff]  Si  ftro  noo  remaocrandi  catifai  (c^ptmctpaliier  doatt4a>4McjttAri  •tBBtttiftiofiai* 
dati  ettm  mo  adiiniiii. 

The 


J 
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The  law  29.  (fl).  ff.  Mandat.  eftablifhes  thefc  principles  in  a 
fimilar  inftance  \  but  it  is  only  an  ignorance  of  iz6ty  which 
can,  in  this  cafe,  excufe  the  furety :  it  would  be  otherwife  with 
Tcfpcd  to  an  ignorance  of  the  law :  for  inftance,  I  have  pur- 
chafed  a  houfe  which  I  fuppofed  to  fubfift,  but  which  had  been 
pndrely  confumed  by  fire  previous  to  the  contra£t|  and  you  are 
my  furety  for  the  price,  although  you  fhould,  after  knowing  of 
the  accident,  pay  the  price  which  from  an  error  you  believed  to 
be  due,   you  ought  not  to  have  any  recourfe  againft  me.    d^  L  {h) 

^  -J        If  the  furety  had  a^/i  de  non  regevoirj  to  oppofe  to  the 

creditor,  but  it  was  fuch  tliat  he  could  not  in  honout 
oppofe }  in  tliis  cafe  the  furety  is  not  indeed  obliged  to  oppofe  it; 
but  he  ought  no<  ^o  deprive  the  debtor  of  the  power  of  oppofing  it, 
therefore  he  ought  to  allow  himfelf  to  be  affigned  for  the  pay- 
ment, and  have  the  principal  debtor  made  a  party  to  the  caufe, 
in  order  that  he  may  oppofe  it,  if  he  thinks  proper  \  in  default  of 
doing  fo,  the  furety  will  have  no  recourfe  againft  the  principal  debt- 
or for  what  he  has  paid,  as  appears  by  the  law  48  {c)ff.  Mand. 
isf  L  I  ©•  (//)  $  1 2.  die*  tit. 

We  may  adduce  as  an  inftance  of  thefejfw/  demn  regevoir^  which 
irannot  be  honourably  oppofed,  that  which  may  be  oppofed  to  the 
creditor  of  an  annuity,  who  hasfuffered  more  than  five  years  to 
accumulate.   * 

J-  ,       The  rule  which  we  have  eftabliftied,  that  the  furety,  in 

order  to  have  recourfe  againft  the  principal  debtor,  ought 

(«)  Si  fidejaflbir  coovencus,  c»m  ignorarct  ooo  mifle  debitor!  oumeraum  pecuniim,  fol- 
vcritex  caufa  fidejuflioDisy  to  mandati  judicio  prrfequi  poflic  >d|  quod  folferic,  quxritur  ^ 
Ec  fi  qoidem  fcieoi  praetermiferit  ezceptiooem  vel  doli,  vel  non  numcrata  pecuniar,  vide- 
t^r  dolo  ferfari ;  diflbluta  enim  negligentia  prope  dolum  eft.  Ubi  vero  ignoravir,  nihil 
^nod  ei  inpotctutp  Pari  ratione  et  fi  al'rqaa  exceptio  debitori  coinpetebat,  padi  forte  con- 
Tend,  vdcttjut  alt«riui  rei,  et  igoarut  banc  excrptionem  non  excercebit,  dici  opertet,  ei  man- 
dati adionem  competere*;  potuicenim  atque  del>uit  rent  promitteodi  ceriioraie  fidejuflbrem 
foom^  QC  forte  ignarui  folvac  iadebitum. 

{b)  Non  mail  tra^abicar,  6»  cum  igoocaret  fidejuflbr  inotiliter  fe  obllgatoon,  folverit, 
•B  BMndaii  actionem  habeat  ?  £t  liquidem  AAum  ignoravit,  recipi  ignorantia  egus  pouft  t 
fi  vcroy  jut.  altud  dici  debet. 

(r)  Qumtf  Muciiifi  Scaevofa  att|  SI  qois  fub  ufum  creditam  pecitniaaifidejuif  Act,  et  rrui 
ia  judicio  contenttii  cum  recufarc  vcllet  Tub  ufurii  creditam  effe  pecuniam^  (&)  fidejuflbr 
lalTcodo  ufaraa  poteftatum  recufandi  eaa  reo  fuftuliflet,  earn  pccuoiam  a  reo  non  petituiums 
$Bi  fi  reHi  fidejulTori  deouociofleti  ut  recyfant,  fub  uiiirit  debitam  efle,  occ  |t  propter  fuam 
cxiftimationem  recufare  voloiffet,  quod  it  a  folferit»  a  reo  peciturum.  Hoc  bene  cenfuit 
SccToIa;  parum  enim  fideliter  ficit  fidejufTor  io  fuperiore  cafu,  quod  poteftatem  exiinere  reo 
videtor,  fuo  jure  iiti  :  cctenim  in  pofteriore  cafu  non  oportct  efle  nozic  fidejuflbfi,  fi  ipfe 
pcperdflet  pudori  foo*  ^ 

(4/)  Oentraliter  Jalianoi  alt,  fi  fidejnflbr  ex  fua  peribna  omiferit  etoeptionem,  qoareoa 

«6  ooa  potaiti  A  quidem  minm  honcftam,  habere  cum  mandati  aAionem  :  quod  fi  earn, 

^■a  am  oti  potnit^  fi  fcient  id  fecit,  non  habttarom  mandati  ■Aionem  )  fi  modo  haboit 

£acaltitemrei€onveniendi|  defidmodiqoeittt  iple  fiifciperec  potloi *  judicium  nl  Im  vd 

fvo|Btalorto  aomiM* 

T  4  not 
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not  to  have  omitted  by  his  default  to  oppofe  Acjhis  de  mn  regevoir^ 
which  he  had  to  oppofe,  is  fubje£l  to  an  ^xception^  when  thefe  Jim 
de  non  regevoir  were  perfonai  to  himfelf,  and  could  not  be  oppofed 
by  the  principal  debtor :  for  inftance,  if  the  furety  who  has  en« 
gaged  for  me  till  a  certain  time,  pay  for  me  after  this  term ;  diough 
he  might  have  avoided  paying,  he  will,  notwithftandingi  have  re* 
coiirfe  againft  me,  becaufe  he  has  paid  for  me  what  I  could  not  have 
avoided  payings  whiqh  is  the  decifion  of  the  law  29.  $  6.ff.  Mand, 
quamquam  en'tm  jam  liberaius  folvfrtt  fdet^  imfltvit  et  dcbitorem  lib<» 
ravit.  That  he  has  procured  my  liberation  at  his  expense,  \%  % 
fufficient  reafon  why  I  (hould  indemnify  him  ;  otherwife  I  fhould 
be  enriched  at  his  expence,  which  equity  does  not  ^1qw>  neminem^ 
^quifm  eft^  oijn  alterius  detrimmto  locuplett^ri. 


Sicottd  Ctmdithp. 

P  ^  .  For  the  furety  to  have  lecourfe  againft  the  principal 
^  debtor,  it  is  necefTary  that  the  payment  which  hehai 
made  be  valid :  therefore  if  a  perfon  owesi  me  a  horfe  indeter* 
minately,  and  another  engages  as  furety  on  his  behalf^  and  this 
furety  afterwards  furni(hes  me  with  one,  which  tunis'  put  not  to 

belong  to  him,  the  furety  will  not  have  recourfe  againft  the  principal 

debtor  \  becaufe  the  payment  which  he  has  made  is  not  v^Iid,  and 
has  not  procured  the  liberation  of  the  principal. 
P  .       This  rule  is  fubjedl  to  an  exception,  in  the  cafe  vher^ 

the  furety  being  fued  by  the  creditor  fliould  pay,  through 
ignorance,  what  the  principal  debtor  had  already  paid ;  for  although 
the  payment  made  by  the  furety,  being  the  payment  of  a  fum 
which  had  ceafed  being  due,  be  not  a  valid  payment,  neverthelefs, 
the  furety  will  ftill  have  recourfe,  mBione  mandati  contrarioy  againft 
the  principal  debtor,  to  be  reimburfed  the  fum  which  he  has 
paid,  upon  fubrogating  the  principal  debtor  to  his  aAiou  of  re* 
petition  againft  the  creditor ;  this  is  the  decifion  of  the  law  29.  [a\ 
\i.ff.Mandat.  The  principal  debtor  is  in  default,  for  not  having 
informed  the  furety  that  he  had  paid* 

This  decifion  does  not  apply  when  the  furety  has  engaged  as 
fuch  for  the  principal  debtor,  without  his  knowledge  :  for  in  this 
cafe  the  principal  is  in  no  fault,  for  not  having  notified  the 
payment  to  the  furety,  of  whofe  undertaking  he  1^4  npt  m 
knowledge. 

(«)  Si,  cum  debitor  fdvHfet,  igasnu  fid^vflbr  Mvole,  poto  mm  nmaiti  hitbcxe  tfia* 
onem :  ignofceiidoai  «ft  emm  «i,  A  aoo  divlmvit  dikltoreoi  folfUb  1  debitor  caia  debvk 
notttin  facere  fi<lejtifibtiy  jam  fe  folvi A,  m  forte  creditor  ofarepit^  ct  IgiMnatlttB  ifut  a^ 
ciijnreDiat,etci6atiaiti  (lUDmiBl  ioqvsiB  fidejoiSc 

Ttiri 
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r  A  ft  1  ^  ^vcA  cafe)  in  which  the  furety  who  hat  paid  has  no 
recourfe  againft  the  principal  debtor  is,  when  die  priscU 
pal,  in  confequcnce  of  default  of  th^:  furety  in  not  apprifing  him  of 
the  payment,  has  paid  the  creditor  a  fecond  time  ;  but  at  leaft  he 
may  demand,  that  the  principal  (hould  cede  to  him  his  aCHon^  to 
reclaim  from  the  creditor  what  he  received  when  it  was  no  longer 
due  to  him :  this  is  the  decifion  of  the  law  29.  {a)  ^  Z^jf*  Mand. 

According  to  our  ufages,  thefe  ceflions  are  fupplied  by  operation 
of  law,  and  it  would  be  allowed  ^o  the  furety  to  recover  from  the 
creditor  reifd  vid,  what  he  has  received  a  fecond  time* 


^  lY.     Wien  the  Surety  nvho  has  paidf  may  exercifi  his  Right  of  Rem 

fcuffe. 

-  .       Regularly  the  furety  who  has  paid,  may  have  recourfe 

againft  the  principal  debtor  as  foon  as  he  has  paid  for 
him  ;  but  If  he  had  paid  before  the  expiration  of  the  term,  he  can 
oi|ly  have  recourfe  againft  him  aftet }  for  the  furety  ought  not  by 
his  z£t  to  deprive  the  principal  of  the  term,  which  he^  has  a  right  to 
enjoy.     -L.  22.  (^)  J  i-  -^-  }$•  {F)ff*  Mandate 

|.  V«     When  there  are  fever  at  principal  Debtors^  has  the  Surety  an  Ac* 

tion  again/leach  cftbem^  and  for  how  much  f 

.  .       The  furety  may  by  the  oEKo  contraria  mandatij  or  by  that 

of  contraria  negptiorum  gefiorum^  proceed  againft  each  of 
the  principal  debtors,  for  whom  he  has  become  furety  for  the  repe^ 
tition  of  the  whole  of  what  he  has  paid :  for  each  of  thefe  .principal 
debtors,  being  debtor  of  the  whole  pf  the  debt  in  favour  of  the  cre- 
ditor, ihe  fiircty  by  becoming  fuch  for  each  of  them^  and  by  pap^g, 

(tf)  Hoc  Ucm  tnftiri  ctin  Adijaffire  potdl  1  ^  cum  fehriflet,  noii  certioriTit  fnun,  fie 
4cMt  im  feint,  ^«o4  foWefceum  aoo  oportebtt,  ct  cxcdo,  6  ona  poflit  (ittm)  car* 
timo,  aoo  fecit,  opoitora  mondati  agmtem  fidejoflbroni  repdU  1  dobcBim  pnumoiB  tft^ 
i  foft  MntioflMiMNi  auocUTcrk  debitori,  ccdcrc  antom  tout  IndcUti  adioacm  fidejuffod 
4cbcc,  ao  4Mpliia  ciodlteff  oonfcqoanr. 

(^)SicafliladkaiMefim,maadatomo  b  diomfiaigafloriflet  nie  aiem  firffcib,  an 
ftadfli  Inbeoi  aaadatiaaioMiD  ?  Et  quidam  potaoc,  pneltatnn  qwdem  o6e  nandadac* 
Eioatm»  led  tanti  oiiiiflrafli,  ^aati  mniaterfity  fapervooienti  4k  Iblatnin  fulfle :  fed  nidius 
ell  dSci»  imoria  ate  bujot  foouiue  maadaii  ^  poflt :  ^uando  aoanaUaai  adbuc  comnuH 
dooiaraai  liCy  aCacc  hoeaatodiam  <»lvani« 

(c)  Si  t^tOtm  tibi,  u  /aodbp  OMrff,  pote  iaipfiflbm  m  nurtt,  tu  aateqoaai 
ftUa  «a  iratuiO^  oaMh  misdul  tiUaWlittM.mt  itfduuM  adficiatur  if,  ^nl  fofccpijt 

has 
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has  liberated  each  of  them  from  the  whole,  and  confequentlyhehas 
a  right  to  conclude  iii  folido  againft  each  of  them,  for  the  reimburfe* 
ment  of  the  whole  pf  what  he  hae  paid,  with  intereft  from  the  day 
of  his  demand. 

If  the  payment  made  by  the  furety  included  intereft  and  arrears, 

fuch  intereft  and  arrears  become  principal,  with  regard  to  the  furety 

who  paid  them,  as  againft  the  debtor  for  whom  he  has  paid,  and 

.   the  furety  is  entitled  to  intereft  upon  the  whole  from  the  time  oi 

his  demand  \  arret  reported  by  Papon  X.  4.  2o« 

Obferve,  however,  that  for  the  fum  paid  for  intereft  and  arrears, 
the  furety  who  has  obtained  a  fubrogation  to  the  rights  of  the  cre- 
ditor, will  rank  againft  the  debtor  in  the  fame  degree,  as  the  cre- 
ditor would  have  done  if  he  had  not  been  paid  \  but  as  he  is  only 
entitled  to  the  intereft  upon  that  fum,  in  his  own  right,  he  will 
only  be  entitled  to  rank  for  fuch  intereft  from  the  day  of  the  tlQl  of 
indemnity  pafTed  before  a  notary,  if  the  debtor  has  pafled  any  \  or  if 
he  has  not,  from  the  day  of  tlie  condemnation  which  he  has  obtained 
againft  him. 

The  furety  who  demands  from  one  of  the  principal  debtors,  for 
w'hom  he  has  become  furety,  the  whole  of  the  debt  which  he  has 
difcharged,  ought  to  cede  to  this  debtor,  not  only  his  ajiions  in  his 
own  right  againft  the'  other  debtors,  but  alfo  the  a£lions  of  the 
creditor  to  whom  he  may  have  procured  a  fubrogation  ;  if  the  furety 
in  paying  the  creditor  has  negle£)ed  to  acquire  this  fubrogation,  and 
has  thereby  incapacitated  himfelf  from  afligning  it  to  the  principal 
debtor  from  whom  he  demands  the  whole  of  the  debt,  this  debtor 
may,  on  offering  to  reimburfe  him  for  his  own  part,  obtain,/rr  opp^n 
tarn  aflionem  cedenddrum  aBtonumy  a  liberation  from  the  demand 
of  the  furety  for  the  parts  of  the  other  principal  debtors. 

This  takes  place  if  the  principal  debtor  had  in  iz€t  an  intereft  in 
having  the  fubrogation ;  but  if  he  has  no  fuch  intereft,  if  the  fubro- 
garion  to  the  aflions,  which  the  furety  has  in  his  own  right,  will 
give  the  fame  advantage  againft  his  co-debtors,  as  the  fubrogation 
to  the  a£lions  of  the  creditor,  he  has  no  reafon  to  complain  that 
the  furety  did  not,  when  he  paid,  require  the  fubrogation  of  the 
adUons  of  the  creditor,  and  cannot  procure  it  for  him  }  and  con- 
fequently  he  cannot  avaU  himfelf  of  the  exception  cedendarum  ac- 
tionfwt* 

This  will  appear  by  the  following  example :  feveral  debtors  have 
borrowed  in  folido,  a  fum  of  money  from  a  creditor  under  my  en- 
gagement as  furety,  and  each  of  them  has  given  me  an  aft  of  in- 
demnity before  a  notary,  of  the  fame  date  as  the  obligatioa  which 
they  have  cqntrafted  in  favour  of  the  creditor.  I  have  acquitted 
the  debt  without  requiring  a  fubrogation  to  the  anions  of  the 

3  creditori 
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creditor,  and  demand  a  reimburfement  of  the  ndiole  from  one  of  the 
debtors ;  it  is  evident  that  he  cannot  complain  of  my  not  being 
able  to  procure  for  him  the  fubrogation  of  the  adions  of  the  cre-f 
ditor :  for  the  adion  which  I  have  againft  the  co-debtors^  and  to 
whidh  I  am  ready  to  fubrogate  him,  having  the  benefit  of  an  hypo^ 
tfaecation,  of  the  fame  date  as  the  hypothecation  of  the  creditor, 
the  fubrogation  which  I  oiFer  him>  procures  him  th^  fame  advan« 
tage  againft  the  co-debtors,  as  the  fubrogation  of  the  rights  of  the 
creditor  could  have  done,  and  confequently  he  has  no  ground  t0 
complain  that  I  have  not  procured  it  for  him. 

When  the  furety  has  only  become  fuch  for  one  of  the  debton 
in  folido  and  not  for  the  others^  after  he  has  difcharged  the  debt,  he 
has  only  a  dire£i  a£lion  againft  the  one  for  whom  he  has  be^omt 
furety ;  and  can  only  have  the  rights  and  anions  againft  the  otheiB 
which  would  have  belonged  to  his  principal,  in  cafe  ofpaymenl 
bjr  him  :  ictfupra,  n.  281. 


ARTICLE    n. 

In  what  Cafes  the  Surety  has  an  ABion  againft  the  Principal  Dihtw^ 

even  before  he  has  paid. 

P  ^        The  law  10  Cod*  Ma  fid.  only  recognifes  three  cafes  m 

which  a  furety  may,  before  difcharging  the  debt,  proceed 
for  an  indemnity  againft  the  debtor  for  whom  he  has  engaged. 
Si  pro  ea  contra  quam  JitpplicaSy  fidejujfor  feu  mandator  inter cejfifti^  et 
neque  condemnatus  es^  neque  bona  [fua']  earn  dilapidare  [poftea'\  capiji 
comprd>are  poffisy  ut  [tibt]  jujiam  metuendi  caufam  prabeat  ;  neque  at 
initio  ita  te  obligationem  fufcepiffey  ut  earn  poffis  et  ante  folutionem  con^ 
venire  j  nulla  juris  ratione,  antequam  fatis  creditori  pro  ea  foceris^ 
earn  ad  folutionem  urgeri  certum  eft*  d.  L  lo. 

The  firft  cafe  ftated  in  this  law  is,  when  the  furety  has  been  con* 
<]emned  to  pay^j^  neque  condemnatus  es. 

According  to  our  French  praAice,  the  furety  is  not  obliged  to 
wait  until  there  has  been  a  judgment  againft  him  ;  as  foon  as  he  is 
proceeded  againft  by  the  creditor,  he  mgy  affign  the  principa) 
debtor  requiring  him  to  difcharge  it,  and  he  ought  even  to  do  fo.; 
in  default  of  which  the  debtor  is  not  liable  to  acquit  the  furety 
from  the  expences  incurred  between  the  firft  demand  and  the 
affignment. 

The  debtor,  whom  the  furety  has  not  afllgned,  may  even  fome- 
itiiiiea  defend  himfelf  ffom  the  difcharge  of  what  the  furety  has 
1>een  condemned  to  fay,  wlien  he  bad  good  grooadt  of  defence 

againft 
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againft  die  demand  of  the  creditor  which  he  might  ha?e  oppofcd^ 
if  he  had  been  alSgned.  Sup.  «•  432. 

The  fecond  cafe  is,  when  the  principal  debtor  ia  in  fouling  circum* 
ftanocsi  ne^poftia  bonafua  diU^iJare  camproban  pofj^i  in  this  cafe 
the  furetji  although  he  has  not  yet  paud»  may  attach  the  goods  of 
die  principal  debtor^  to  anfwer  the  engagement  which  he  has  en- 
tered into  for  him. 

The  third  cafe  exprefled  by  this  law  is|  when  the  debtor  has 
cbliged  himfelf  to  procure  die  furety^  the  difcharge  of  his  engage- 
ment within  a  certain  time  \  in  this  cafcy  after  the  time  is  dapfedi 
the  furety  may  proceed  againft  the  principal  debtor  requiring  him 
to  produce  fuch  difchargCi  or  to  advance  money  fufficicnt  to  p9y 
the  creditor. 

The  law  fays,  mqi^ob  ifiitio  -,  becaule»  according  to  the  principles 
of  the  Roman  law,  this  agrcexnent  ought  to  have  intervened  at  the 
dmeof  the  mandate :  agreements  which  were  not  entered  into  till 
after  the  contra£l,  being  merely  fimple  pa&St  which^  according  to 
the  fttbtilty  of  the  Roman  Uw^  could  not  produce  an  a^^n*  At 
thefe  fubdlties  have  not  been- received  into  oor  law,  it  is  of  no  coi^ 
fequence  whether  the  agreement  intervened  at  the  time  of  the  con« 
tn£L  or  afterwards. 

The  law  {a)  38.^.  $  i.  Mand.  lias  a  fourth  cafe,  ft  diu  rws  m 
JobfttTm  ciJMi :  accordug  to  this  law>  although  there  is  no  daufe, 
by  which  the  principal  debtor,  has  undertaken  to  difcharge  th^ 
fiirety  from  his  engagement  within  a  certain  timci  nevertheleft,  tho 
furety^  whoie  obligation  condnues  a  confiderabie  time,  may  alQgn 
die  principal  debtor  to  procure  his  difcharge  from  it  The  law, 
by  the  term  diu^  imports  a  conCderable  rime,  but  it  does  not  de* 
termine  it  precifely :  Bartbofyi  fixes  it  at  two  or  three  years  \  feve- 
ral  fuppofe  it  to  extend  ten  years  from  the  date  of  die  engagement  s 
nothing  can  be  decided  in  this  refpc£l,it  muft  depend  upon  circum- 
fiances,  and  be  left  to  d^e  difcredon  of  the  Judge.  G/.  ad.  d.  L  39  {by 
r  AAi  1  "^^^  ^^  obligation  to  which  a  furety  has  acceded^ 
muft  froin  1^9  nsitUre  exlft  a  certai^i  dme,  however  long 
it  may  bci  the  fiirety  cannot  within  that  time  demand  that  the  prin* 

(«)  FUi(Su6or  as  ct  priot,  ^wm  Mftt,  ^ttt  po^t,  at  Iibaetw  }  Nee  patta  tep)^ 
tspcA^oai  eft*  vt  iblvati  mt  jHdicio  acccpto  ^ondceuMtar,  fi  dxv  in  ibludouc  reoii 
^flabic,  ant  ccite  bona  fua  4iffipabU$  pneftrtUn  S  domi  pacuniam  fidejoflbr  son  habcbit» 
^tta«i<iier«ta  credicori,  mandati  adiooe  coni^iau 

{h)  Lociui  Titioa  Pablio  Mcvio  iiUv  oacnfanvdomttm  CQaim«aem  permiii^  aflo  dona* 
tiema  can^  uedlloii  fiUi  oblisara  %  poAea  l^Kvio  detefio,  itlida  pvpillat  tnterea  ejat 
jydicem  adiierTua  TSdarn  acceperaat,  et  Tithn  de  astsit  pedtioalbai :  [QociOi  m  domils 
pya,  qu|iB  TiiiBs]  obligandaiD  fifio  foo  acconwnndafitj  vbHnm  judicia  Hbararf  debcat  f 
Idarcettaa  lerpon^  an  cc'  qoaii^  dcbeat  Obaraii,  ei  peribas  dtfakeri^  Hcn^  cs  tO|  fooA 
later  eoMtnheoaNaam^  eflet»  af  tc«pof«,  qaq !«%  de  ^  yaiyny,oba|iu  Inifle^  ja» 
difiCA  gftiaatarea  \  eft  eaia  eanua  fpeciaaa  jsdleble  fueils»  pv^nam  id  cspediacsr* 
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ci(>al  debtor  fliould  difcharge  him  from  it ;  for  as  lie  knew,  or 
ought  to  know,  the  nature  of  the  obligation  to  which  he  acceded,  he 
Ihoidd  have  reckoned  upon  continuing  obliged  during  the  whole  of 
that  time :  therefore,  the  perfon  who  ha$  become  furety  6f  a  tutor 
{at  the  due  execution  of  his  truft,  cannot  require  the  tutor,  as 
long  as  fuch  truft  lafts,  to  difcharge  him  from  his  engagement,  be- 
caufe  the  obligation  which  refults  from  the  adminiftraticn  of  his 
truft,  cannot  end  before  fuch  truft ;  for  the  fame  reafon,  a  perfon 
who  has  become  furety  for  a  hulband  in  favour  of  his  wife  for  the 
leftitudonof  her  portion,  cannot,  whilft  the  marriage  continues,com- 
pel  the  furery  to  difcharge  him  from  his  engagement,  bccaufe  the 
obligation  from  its  nature  is  not  to  be  acquitted  until!  after  the  dif- 
Ibltttion  of  the  marriage* 


ARTICLE    IIL 
Whether  the  Surety  of  an  Annrntj  may  Mge  the  Debtor  to  redeem  it* 


r  AA1  1       Kther  there  is  an  agreement  between  the  furety  and 
^       principal  debtor,  that  the  debtor  (hould  be  obliged  to 
difcharge  Um  from  his  engagement,  at  the  end  of  a  certain  term 
agreed  upon  between  the  parries,  or  there  is  not.    The  iirft  cafe  is^ 
left  difficult,  but  ftill  it  is  not. without  fome  apparent  difficulty :  it 
may  be  faid,  diat  fuch  agreement  is  not  valid,  as  it  is  contrary  to 
the  nature  of  thefe  annuides,  the  eflence  of  which  is  that  the 
debtor  fliould  never  be  forced  to  redeem  them ;  it  is  added,  that  if 
fuch  agreements  were  permitted^  they  would  open  a  door  to  the 
frauds  of  creditors,  who,  in  order  to  fecure  a  means  of  compelling 
tiie  debtor  of  annuities  to  redeem  them,  would  only  purchafe  fuch 
annuity  under  the  fecret  condirion  of  having  a  furety  in  confidence 
withtfaemfelves,  with  whom  the  debtor  (hould  agree  to  redeem  the 
annuity  at  the  end  of  a  certain  term ',  and  by  this  means  oreditors 
would    indiredly  procure  ufurious  annuities  without  alienating' 
dieir  principal  %  notwithftanding   thefe  reafons,  DumouRn  Tr.  de 
UJur.  j^  30.  decides,  that  this  agreement  is  valid,  that  the  furety 
may^  at  the  end  of  a  certain  term  agreed  upon,  demand  from  the 
principal  debtor  a  difcharge  from  his  engagement,  and  that  to  this 
cfied  he  fliould  be  bound  to  redeem  the  annuity  \  if  it  be  oppof- 
cd  to  diis  argument  that  it  is  of  the  eflence  of  fuch  annuities,  that  the 
debtor  cannot  be  forced  to  redeem  them,  the  anfwer  is,  that  it  is 
trur,  that  it  is  of  the  eflence  of  thefe  annuities  that  the  debtor  can- 
not be  compelled  by  the  creditor  to  redeem  them,  but  there  i$ 
aodiing  to  prevent  his  being  compelled  by  a  tlnrd  perfon ;  the 
eflence  of  the  contraA  is  the  entire  alienation  of  the  principal, 

which 
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Wiich  the  creditor  has  paid  for  the  purchase  of  the  anmilty ;  but 
it  16  fufEcient  to  conllitute  this  alienation,  if  the  creditor  dpea  not 
retain  the  power  of  demanding  the  principal,  and  can  pcver  oblige 
the  debtor  to  pay  it :  it  is  of  no  confequt.nce  that  the  debtor  xastf 
he  obliged  to  do  fo  by  a  third  perfon*  With  refpe£l  to  the  other 
objedlion  founded  upon  fraud,  the  anfwcr  is,  that  fraud  is  not  to  be 
prefumed  \  it  is  true*  that  tKe  allowance  of  this  agreement  may  fome- 
times  give  an  opportunity  for  the  kind  of  fraud  abovementioned^ 
which  is  an  inconvenience  \  but  if,  under  the  pretext  of  this  incon- 
meaience,  fuch  an  agreement,  which  in  itfclf  is  perfedly  lawful, 
was  prohibited,  there  would  refult  a  dill  greater,  which  is,  that 
perfons  frequently  would  not  find  money  of  which  they  have  need 
for  their  bufinefs,  for  want  of  finding  fureties  who  would  contra^ 
an  obligation,  the  duration  of  which  was  not  limited. 

The  fecond  cafe,  in  which  there  has  been  no  agreement  between 
the  principal  debtor  and  the  furety,  is  attended  with  a  greater  diffi^ 
culty.  Dumoulin,  ibid,  decides  that  in  this  cafe,  the  furety  cannot^ 
at  the  end  of  any  time,  however  long  it  be,  oblige  the  principal 
<iebtor  to  redeeiB  the  annuity,  in  order  to  difch^rge  him  from  hi9 
engagement :  for,  the  nature  of  the  annuity  being  that  it  fliall  always 
continue  until  the  debtor  choofes  to  redeem  it,  the  fvrety»  who 
knew  the  nature  of  the  debt,  and  has  agreed  to  engage  ioj  itj  haa 
fubmitted  to  conlra£l  an  obligation  of  as  long  a  duration  as  the 
annuity.  ^'  Npn  objiat^  (fays  he,)  quod  diu  yel perpetuo  remanehit  it^ 
Migaiione^  quia  hoc  efl  de  natura  obligationiSy  etJicprdBvifumfinti  et  ia'- 
men  Jidejujfit^  et  Je  perpetuo  obltgavit ;  Jtmplex  autem  promiffio  indem» 
mtatis  inteUigitur  fecundum  naturam  obligationis  principalis***  Thus, 
he  adds,  a  perfon  who  becomes  furety  for  another,  who  has  taken  ai 
leafe  of  an  cftate  for  the  term  of  twenty-four  years,  contraQs  an  en- 
gagement of  a  like  duration ;  fo  the  fureties  for  the  adminiftratioit 
of  a  tutelage,  fo  the  fureties  of  a  hufband  for  the  reftitution  of  tho 
portion,  contrail  engagements  which  are  to  laft  as  long  as  the 
kafe,  or  tlie  marriage^  and  which  cannot  be  difcharged  any  fooner$ 
this  is  the  jurifprudence  of  the  parliament  of  Touloufe^  as  attefted  by 
Catellan,  /.  a.  /.  5.  cL  21.  Notwithftanding  thefe  reafons,  it  U 
holden  at  the  Palace  (a),  that  even  in  the  cafe  in  which  there  hasbeen 
no  agreement  between  the  principal  debtor  and  the  furety,  if  the 
furety  is  obliged  at  the  rcqueft  of  the  debtor,  and  his  engagement 
has  laded  for  4  confiderable  tioie»  as  for  ten  years  at  lead)  he ^9 
entitled  to  demand  that  the  principal  debtor  ihall  liberate  him  from 

(tf)  The  Palace  n  the  p!aee  where  ihe  courts  of  juftice  at  Parii  are  holden,  and  dse 
tspie/fion  of  Palace  11  ufed  figuratively  in  France,  as  famiri^rly  U  that  of  1Viftm'm;ttr  Hail  is 
In  Eagland  \  the  difiindion  referred  to  if  a  ftrtking  in  (lance  of  the  difference  of  jaHrpnt- 
dence  io  different  promcca  ^f  the  fame  couotifi  refpcdios  rubjedi  which  hate  iMth'mis 
loc4i  in  (heir  nature. 

his 
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his  engagement,  by  redeeming  the  annuity  within  a  certain  timfef 
to  be  limited  by  the  judge ;  the  reafon  is,  that  if  the  nature  of  an 
annuity  is  to  laft  for  ever,  unlefs  it  be  redeemed,  it  is  alfo  the  na- 
ture of  it  to  be  always  redeemable  j  if  the  furety  of  a  perfon  taking 
a  farm  for  a  long  term  of  years,  or  of  a  tutor,  or  of  a  huiband,  for 
the  reftitution  of  the  portion,  can  only  be  difch^ged  after  the  ez^ 
piration  of  the  leafe,  or  after  the  expiration  of  the  tutelage,  or  of 
the  marriage,  it  is  becaufe  it  is  of  the  nature  of  thefe  obligaticHis 
not  to  terminate  fooner :  therefore,  a  perfon  who  becomes  furety 
for  thefe  kinds  of  obligadons,  Ihould  have  computed  upon  the 
obligation  of  his  engagements  not  finilhing  fooner;  but  as  an-? 
nuides  may  be  redeemed,  and  frequently  are  fo,  the  perfon  who 
has  become  furety  for  the  debtor,  may  have  reckoned  that  the 
debtor  would  redeem  it,  and  that  his  engagement  would  not  be 
perpetual ;  therefore,  when  it  continues  too  long,  he  ought  to  be 
received  in  his  demand  againft  the  debtor  to  difcharge  him  by 
;nedeeming  the  annuity :  this  is  the  opinion  of  Bafnage,  p*  Z»  ci*  5. 
JLMombe  cites  an  arret,  by  which  it  was  fo  decided. 

The  right  which  refults  from  the  agreement,  that  the  debtor  fliaU 
be  bound  to  redeem  the  annuity  within  a  certain  term  agreed  upon^ 
in  difcharge  of  the  furety,is  not  exercifed  rigoroufly ;  therefore,  if  the 
furety,  after  the  expiration  of  the  term  agreed  upon,  proceeds  againfl; 
the  debtor,  to  enforce  fuch  redemption,  the  judge  ought  to  give  the 
<iebtor  a  prolongation  of  the  term,  to  fatisfy  this  obligation,  when 
the  debtor  has  not  the  means  of  doing  it  immediately,  Dumoulin^ 
ibid* 

f  AAA  1  ^^^^^  *c  furety,  who  has  agreed  with  the  prbcipal- 
debtor,  to  redeem  the  annuity  within  a  certain  term, 
has  become  the  fole'heir  of  the  creditor  of  the  annuity,  or  when, 
being  heir  for  a  part,  the  annuity  has  fallen  by  the  divifion  to  hia 
fliare,  it  JB  plain  that  he  can  no  longer  require  the  principal  debtor 
to  redeem  the  annuity ;  for,  in  this  cafe,  his  engagement  as  furety 
18  extin^l,  fince  he  cannot  be  a  furety  to  himfelf  i  he  cannot,  there- 
fore,  require  that  the  debtor  (hould  difcharge  him  from  an  engage- 
ment which  no  longer  fubfifts,  and  from  which  he  is  liberated. 

What  if  the  annuity,  for  which  he  was  a  furety  to  the  deceafed, 
has  fallen  to  the  (hare  of  his  co-heir,  or  the  divifion  has  not  yet 
been  made?  Dumoultn,  ibid,  decides,  that  if  the  furety  had  only 
b^ome  heir  of  the  creditor  for  a  fmall  portion,  he  may,  in  either 
cafe,  exercife  his  right  of  obliging  the  debtor  to  procure  him  the 
difcharge  from  his  engagement,  by  redeeming  tlie  annuity;  but 
that  if  he  is  become  heir  of  the  creditor  for  a  confiderable 
portion,  as  for  a  half  or  a  third,^  he  cannot  demand  fuch  dif- 
chai^e  i  his  reafon   is,  that  the  furety,  by  becoming  heir  for  a 

confiderable 
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confiderable  portion  of  the  ztmmij,  has  Sllfo  become  creditor  for  a 
cmifiderable  portion  of  this  annuity  |  and  that  this  quality  which  he 
has,  or  which  he  had  before  the  divifion,  is  repugnant  to  the  right 
<if  obliging  the  debtor  to  redeem  it,  in  order  to  procure  his  difcharge 
firom  the  engagement}  as  he  could  have  procured  fuch  difcharge 
in  a  much  more  eafy  manner,  by  taking  the  annuity  as  a  part  of 
his  own  (hare. 

I  cannot  perfectly  agree  with  this  decifion  of  DumouHn,  efpc« 
ctally  where  the  whole  of  the  annuity  has  been  allotted  to  the  co- 
heir of  the  furety:  for,  according  to  the  principles  of  our  joriT- 
prudence,  refpeding  the  retrofpe^iive  eile£bs  '  of  partitionsy 
which  were  not  fo  well  eftablilhed  in  the  time  of  Dumoulin 
as  they  are  at  prefent,  an  heir  is  not  fuppofed  to  have  fucceeded  to 
the  deceafed,  except  as  to  the  part  of  the*effe£ls  which  has  fallen  to 
his  (hare  by  (he  divilion ;  the  furety  jthen  is  not  confidered  as  having 
ever  fucceeded  to  the  annuity  which  has  entirely  fallen  to  the  (hare 
of  his  co-heir :  he  has  not,  therefore,  nor  is  he  fuppofed  to  have 
ever  had,  the  quality  of  creditor  of  any  portion  of  fuch  annuity ; 
there  is  nothing  then  to  prevent  him  exerciGng  the  right  which  he 
has  on  his  own  account,  of  requiring  the  debtor  to  redeem  it,  in 
order  to  procure  him  a  difcharge  from  his  engagement :  with  regard 
to  what  Dumoulin  adds,  that  it  was  eafy  for  the  furety  to  procure 
a  difcharge  from  his  engagement  in  another  manner,  by  taking  the 
annuity  as  his  own  (hare,  I  anfwer,  i(t,  that  this  does  not  wholly 
depend  upon  the  furety  \  his  co-heir  might  have  preferred  this  an- 
nuity to  tlie  other  property,  and  have  required  the  dlvi(k>n  to  be 
made  by  lot  %  2dly,  even  if  it  had  depended  upon  the  furety,  I 
do  not  fee  that  he  would  be  obliged,  for  the  fake  of  the  debtor,  to 
take  this  annuity,  rather  than  the  other  efie£ls  of  the  fucceffion 
which  he  might  have  preferred,  and  which  would  have  been  more 
advantageous  to  him. 

Before  partition,  the  cafe  is  more  difficult :  I  (hould  think  that 
in  this  cafe,  upon  the  demand  of  the  furety  againft  the  debtor  for 
the  redemption  of  the  annuity,  it  would  be  proper  to  wait  till  after 
the  divi(ion  \  for  it  is  not  juft  that  the  furety  (hould  proceed  againft 
the  debtor  for  the  redemptipn,  when  he  may  have  the  expectation 
of  being  difcharged  from  his  engagement,  by  the  partition  upon 
which  it  may  happen  that  the  annuity  may  fall  to  his  (hare. 

What  if  the  divilion  had  been  made,  and  the  annuity  had  re- 
mained in  common  between  the  furety  and  his  co-heir?  I  agree 
that  in  this  cafe,  the  quality  of  the  furety,  as  heir  of  the  creditor  for 
a  portion  of  the  annuity,  deprives  him  of  the  right  to  require  finom 
the  debtor,  that  he  (hall  re-purchafe  the  whole  of  the  annuity ;  hut 
why  may  he  not  require  the  debtor  to  redeem  the  part  belonging 
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to  his  co-heir,  declaring  his  confent  that  his  own  ihare  (hall  con« 
tinue  ?  I  fee  nothing  to  prevent  his  doing  fo« 

The  furety  ceafes  to  have  the  right  of  requiring  the  principal  debt- 
or to  redeem  the  annuity,  not  only  when  he  becomes  proprietor 
and  creditor  of  the  annuity  by  the  title  of  heir,  but  likewife  wheit 
he  becomes  fo  by  any  title  whatever,  either  univerfal  or  particular, 
as  if  he  becomes  univerfal  donatary,  or  legatee  of  the  creditor,  , 
or  particular  donatary,  or  legatee  of  the  annuity :  for  be  has 
only  the  right  of  demanding  the  redemption  of  it,  in  order 
to  be  difcharged  from  his  engagement ;  and  he  h^  no  longer  any 
occaCon  to  be  difcharged  from  it,  when  he  has  become  proprietor 
of  the  annuity  by  whatever  title,  fince  his  engagement  is  then  ex- 
tind,  as  no  perfon  can  be  a  furety  to  himfelf. 

If  the  right  of  property  in  the  annuity,  which  the  furety  has 
acquired,  were  only  a  qualified  right,  as,  if  he  were  donatary,  or  le- 
gatee ot  it,  fubjed  to  a  fubllitution,  the  obligation  of  his  engage- 
ment would  in  this  cafe  be  rather  fufpended  than  extiiiguiflied,  it 
would  revive  when  his  right  to  the  property  had  ceafed,  as  by  the 
vetting  of  the  fubftitution :  therefore  the  furety  could  not  indeed 
require  the  redemption  of  the  annuity,  during  the  time  that  he  vtras 
proprietor  of  it  ^  but  his  right  of  property  having  ceafed,  and  his 
t)bligation  having  confequently  revived  in  favour  of  the  perfon,  to 
whom  the  property  of  the  annuity  has  pailed,  the  right  of  requir- 
ing the  principal  debtor  to  redeem  the  annuity,  in  order  to  dif-* 
charge  him  from  hi^  engagement  ought  likewife  to  revive,  and  the 
time  within  which  he  has  obliged  himfelf  to  redeem  the  annuity, 
and  which  had  difcontinued  running,  whilft  the  furety  was  pro- 
prietor of  the  annuity,*  will  recommence. 

But  if  the  furety,  who  has  become  proprietor  of  the  annuity,  ceafes 
to  be  fo  by  a  voluntary  alienation,  and  iiot  by'  the  diflblution  of  his 
right,  the  obligation  of  his  engagement  does  not  revive,  neither  con- 
fequently does  the  right  of  requiring  the  debtor  to  redeem  the 
annuity.     Dumoulin^  ibid,  ^aft.  29.  «.  246. 

If  the  furety  has  himfelf  redeemed  the  annuity,  although  he  has 
obtained  a  fubrogation  to  the  rights  of  the  creditor,  and  is  thereby 
•nabled  to  revive  it  againft  the  debtor,  he  may  neverthelefs,  waving 
the  ufe  of  this  fubrogation,  recover  from  the  principal  debtor,  the 
fum  which  he  paid  for  fuch  redemption ;  the  reafon  is,  that  a  man- 
datory may  recover  aniont  mandati  cofitrariJ,  every  thing  that  the 
bufincfs  in  which  he  was  engaged  has  obliged  liim  to  advance,  quid^ 
quid  ex  caufa  mandati  ij^  inculpabiliter  aheft.  (v.  Pond.  Jufiin.  tit. 
Mand.  N\  53.  t^ffiq.)  Now,  it  is  the  engagement  which  the  furety 
has  entered  into,  at  the  requeft  of  the  debtor,  which  obliges  him 
10  make  die  redemption,  in  order  to  put  an  end  to  his  obligation  ; 
Vol.  L  U  then 
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'  then  this  fum  ipjiabett  ex  caufa  mandatij€i  quidertl  inculpabiliter  ;  for 
the  principal  debtor  cannot  difapprove  of  this  ezpencci  fince  he 
was  under  an  obligation  to  redeem  the  annuity,  in  order  to  put 
an  end  to  the  obligation  of  his  mandatory,  the  furety  \  then  the 
princijial  debtor  cannot  defend  himfelf  from  the  repetition  of  this 
fura.     Dufnculsfif  ibid.  ^ueft.  30. 

Whether  the  furety  has  given  money  for  the  redemption  of  the 
annuity,  or  whether  by  the  confent  of  the  creditor  he  has  given  him 
fomething  equivalent  to  the  fum  at  which  it  was  fubjed  to  redemp- 
tioiij  be  lias  a  right  of  repetition  for  this  fum  againft  the  principal 
debtor  \  for,  in  both  cafes,  ipfi  ex  caufa  tnandati  ahejl* 

Obferve,  that  if  the  furety  had  made  the  redemption  of  the  an« 
nuity  before  the  expiration  of  the  time  in  which  the  principal 
debtor  was  obliged  to  redeem  it,  he  could  not  have  the  repetition 
of  it  till  after  the  expiration  of  fuch  time :  even  after  this  time,  the 
claim  (hould  not  be  exercifed  rigoroufly  ;  and  when  it  is  made, 
the  judge  ought  to  allow  the  debtor  a  reafonable  time  to  procure 
the  money. 

We  have  obferved  that  the  furety  who  has  redeemed  the  annui- 
ty,  could  only  have  a  repetition  againft  the  principal  debtor,  by 
Waving  the  fubrogation  under  which  he  is  entitled  to  continue  the 
annuity.    Why?  It  (hould  feem  on  the  contrary,  that  the  furety 
having  two  qualities,  iuarum  perfonarum  vices  ftiflinensj  he  might 
exercife  at  once  the  differeht  rights  refulting  from  thefe  two  qua- 
Uties,  that  of  demanding  the  continuation  of  the  annuity,  as  fub^ 
rogated  to  the  rights  of  the  creditor,  and  that  which  he  has  of  his 
own  right  to  demand,  tlint  the  principal  debtor  (hould  redeem  the 
annuity.  It  would  feem  that  he  might  do  fo  the  rather,  as  the  prin- 
cipal debtor  would  not  appear  to  fuffer  any  prejudice  from  it : 
fince,  if  the  furety  had  not  made  the  redemption,  he  might  have  re- 
quired the  debtor  to  do  fo  ;  and  notxrithftandhig  this  demand  of  the 
furety,  he  would  be  bound  to  pay  the  arrears  to  the  creditor  until 
he  had  redeemed.    Now,  it  is  a   matter  of  indifference  to  him, 
whether  he  pays  them  to  the  furety  who  is  fubrogated  to  the  rights 
of  the  creditor,  or  to  the  creditor  himfelf.  Notwithftanding  thefe 
reafons,  Dufnou/irty  ^i^Jl,  29.  decides  that  the  futety  who  wiflies 
to  ufe  the  right  of  fubrogarion,  and  to  make  ufe  of  the  annuity, 
cannot  alfo  exercife  his  right  of  requiring  a  redemption,  'becaufe 
thefe .  two  rights  are  abfolutely  incompatible  ;  the  creditor  of  an 
aniluity,  and  the  perfon  who  choofes  to  exercife  his  rights,  b  in  that 
quality  obliged  to  allow  to  the  debtor  the  free  enjoyment  of  the 
principal  advanced  as  long  as  he  pleafes,  which  is  dire£Uy  rep&g« 
Mnt  to  the  right  of  demanding  the  principal* 
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Dumaii/M,  ^tffi.  30.  n.  24^  gircs  this  temperament  to  his 
\jecifi\Dn'i  that  if  ^  funety,  thtcmgh  ;m  igkiorance  of  law,  and  not 
knowing  that  he  could  not  combine  the  right  of  reviving  the  an- 
nuity for  his  own  benefit,  with  that  of  demanding  the  money  paid 
for  die  redemption  of  it,  had  reteived  one  or  two  years*  arrears^ 
he  wotiid  not  lofe  the  power  of  demanding  the  money  paid,  in 
cafe  he  offered  to  renounce  the  fubrogation,  and  to  apply  the 
arrears  which  he  had  received  to  the  account  of  the  principal. 


ARTICLE     IV, 

X)/  the  A$ions  of  the  Surety  agaifj/l  hU  Cosureties. 

|.  J  A  furety  may  exercife  the  aAiona  of  the  creditor 
^  againft  his  co-fureties,  when  he  has  had  the  precaution  to 
obtain  a  fubrogation;  but  according  to  the  JZonum  laws,  he  had 
not  in  his  own  right  any  adion  againft  them,  even  when  he  had 
paid  the  debt  :  thi&  is  the  decifion*of  the  law  39.  {fl)  ff.  de  Fid*, 
L.  II.  {i)  Cod.  d.  tit. 

Hie  principle  which  governed  the  Roman  jurifts,  was  that  when 
feveral  perfons  become  fureties  for  one  and  the  fame  debtor,  they 
do  not  contra^i  any  obligation  with  one  another  $  each  of  them  hat 
no  other  intention  than  that  of  obliging  the  principal  debtor  $  each 
of  them  only  propofes  to  undertake  the  concern  of  the  principal 
debtor,  and  not  that  of  his  co-fureties,yi/iW  rei  principalis  negotii(m  ' 
lerit^  non  alter  aherius  negotium  gerit. 

This  principle  is  true,  and  it  may  even  be  faid  that  it  is  felf*evi« 
dent  \  but  the  confequence  which  the  Roman  jurifts  deduced  from  ^ 
it,  that  a  furety  can  never,  without  a  fubrogation  of  anions,  have 
recourfe  againft  his  co-fureties,  even  if  he  has  paid  the  whole  of  thQ 
debt  for  which  they  were  all  liable,  is  too  harfli,  and  which  we  have 
not  admitted  into  our  jurifprudence  ;  on  the  contrary  our  French 
jurifts  have  held  that  the  furety,  who  has  paid  the  whole  debt^ 
may,  without  a  fubrogation  of  actions,  recover  a  proportion  of  it 
from  each  of  his  co-fureties.  This  is  the  opinion  of  Atgentre  upon 
article  113,  of  the  ancient  cuftom  oi  Brittany  \  and  was  retained 
in  the  reformation  of  the  cuftom,  art.  194. 

(«)  Vt  ^fiAqvAbr  adwfiu  confi^oflbKa  fuum  agat,  dnda  aftio  noo  eft ;  ld«oqa« 
(cidMbtts  Sd^nfibrilmi  qufileai  qnaotiudt,  cam  alter  alc£bu  a  creditoic  totum  cai* 
Iblfftt  Bfec  et  ccffie  fiot  aftionet  \  alter  oee  a  creditoRy  oec  a  coofidquflbic^  convcoietur. 

\y\  Cam  alter  ex  ftdijafbrtbiii  ia  Iblidttm  deUto  failiAciit,  aatoel  adverftia  cui&y  qui 
vttafidqvfittiiM  eaoipctit:  pocmfti  Sum,  cam  ftfeo  Iblfciei,  dcfidecare,  at  jot  pignorif^ 
q^  fikoa  babait^  b  te  traaiftieiar  t  ct  ft  boo  ita  Mom  tfty^^-cefllt  aAiodlbaa  atf 
lottni.  QM)d  ct  in  iriTatff  debidb  obiimBdam  eft« 
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Thia  adion  does  not  arife  from  the  engagement  which  the 
furety  has  catered'  into  with  his  co-fureties^  as  by  fuch  engage- 
ment they  have  not  contracted  any  obligation  between  themfelves, 
according  to  the  principle  above  eftabliflied :  it  afifes  only  in  con* 
f^pqucnce  of  the  payment  which  he  has  made  of  the  wluile  debt« 
and  from  the  principle  of  equity,  which  does  not  permit  that  his 
co*furetieS|  who  were  equally  liable  to  the  debt,  ibould  profit  at  hii 
expence,  by  the  .payment  which  he  has  made.  This  a£lion  is  pot 
the  real  oBio  negothrum  geftoritm ;  the  furety  who  has  paid  the  whole 
of  the  debt}  having  paid  what  he  really  owed,  and  being  difcharged 
from  his  own  obligation^  propriufn  ntgoitum  gfffiU  fnagis  quam  afidt' 
juffbrutHi  but  it  is  the  aBio  utilis  negotiorum  gejlwrum^  qwt  nm  ex 
JuitiJi  juris  ratw'rfe^feti  exfola  uttlkatts  et  aquitatis  rationf,pro/lafdturs 
becaufi^j  although  the  furety  ipftis  infpe5io  propo/tto^  in  paying  the 
whole  of  the  debt,  was  rather  tranfa£ling  his  own  affair  than  that 
of  his  co-fufcticsj  neverthclefs,  effeBu  infpeBOi  having  a£led  for 
the  benefit  of  his  co-fureties,  at  the  fame  time  that  he  was  ading 
for  himfelfi  and  having  by  his  payment  liberated  them  from  a  debt 
for  which  they  were  liable  in  common  with  him,  it  is  equitable 
that  they  thould  bear  their  part  of  the  payment,  from  which  they 
have  derived  as  much  advantage  as  he  has. 

There  are  fome  ajuthors  who  go  much  further,  and  maintain,  that 
in- cafe  of  the  infolvcncy  of  the  principal  debtor,  a  furety  has  an  a£lion 
IE  his  own. right  againft  his  co-fureties,  not  only  after  he  has  paid 
the  creditor,  to  recover  from  them  tlieir  proportions,  but  that  even 
before  payment,  each  of  the  fureties  has  an  aQion  againft  his  co« 
fureties,  to  contribute  witli  him  to  the  payment  of  the  fum  which 
tljiey  all  owe  to  the  creditor :  they  have  even  gone  fo  far  as  to  fay, 
.  that  in  cafe  of  the  infolvency  of  a  debtor  of  an  annuity,  a  furety, 
who  has  beep  fuch  for  a  confiderable  time,  has  an  afiion  againft 
hjs  co-fureties,  to  make  them  contribute  with  him  to  the  rederop* 
tipn :  V.  Bafnage^  TV",  of  Hypoth*  p.  2.  ch.  6,  who  cites  fome  arrets 
ot  the  Parliament  of  Normandy^  which  have  fo  decided,  and  Brodeau 
fur  Loutt^  Uttresf  ch>  27,  who  alfo  cites  an  arret  of  the  Parliament 
of  Pc^r'ts  J  but  I  think  thcfe  authors  have  gone  too  fan     I  agree, 
that  when  one  of  the  fureties  is  fued  by  the  creditor,  he  has  an 
a^ion  againfi  his  co-fureties,  to  fumifh  their  part  of  the  fum  dc- 
jnanded  \  and  that  in  default  of  fo  doing,  they  may  each  be  bound 
for  their  part  of  the  expenccs  incurred,  after  the  fuit  has  been  no- 
tified to  them.  Tliis  aftion  arifes  from  the  fuit  which  has  been  in- 
ftituted  againft  the  furety,  and  from  tli?  principle  of  equity  which 
dqcs  not  permit  that  of  (cveral,  whaare  equally  bound  for  one  and 
t\\t  feme  debt,  one  Oiould  be  proceeded  againft  rather*  than  the 
others.   Upon  this  reafon  of  equity  is  founded  the  benefit  of  divi- 
»  :  —  fion 
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fion  among  fureties :  this  fame  reafon  of  equity  which  allows  a 
furetjy  when  fued  for  payment^  to  require  the  creditor  to  divide 
his  a£lion  between  the  fureties,  ihpuld  likewife  enable  him  to  re- 
quire his  co-fureties  to  contribute  their  refpeflive  parts  to  the 
payment  of  the  debt ;  and  in  default  of  doing  fo,  to  jpay  the  ex- 
pences  incurred,  after  the  •  notification  of  the  fuit  to  them.  He 
ought  to  be  admitted  to  make  this  demandi  even  where  he  has  re- 
nounced the  benefit  of  divirion,  or  is  excluded  from  it  by  the  na- 
ture of  the  debt,  for  which  he  is  furety,  as  this  renunciattoa  and 
excluflon  are  only  in  favour  of  the  creditor. 

But,  as  long  as  the  furety  is  not  fued  for  payment,  he  has  not  any 
a£lion  againft  his  co-fureties  to  oblige  them  to  contribute  with  him 
to  ^the  payment  of  the  debt :  for  the  co-fureties,  according  to  the 
principle  above  eftabliOicd,  not  having  intended  to  contra£l  any 
obligation  between  themfclves,  the  a£lion  that  any  one  of  them  has 
againft  the  others,  when  a  fuit  is  inftituted  againft  him,  is  only 
founded  upon  a  reafon  of  equity,  arifing  from  the  fuit  itfelf  ^  whence 
it  foUoMTS,  that  until  he  is  proceeded  againft,  he  has  no  fuch  right 
of  adion }  i/ortiori,  the  furety  of  an  aiuiuity  cannot,  in  cafe  of  the 
infolvency  of  the  principal  debtor,  have  an  a&ion  againft  his  co- 
fureties,  to  oblige  them  to  contribute  with  him  to  the  redemption 
of  the  annuity  ^  for  from  what  obligation  could  fuch  a  right  arife? 
Where  the  furety  has  redeemed  it,  he  can  no  longer  demand  any 
thing  elfe  from  his  co-fureties  than  thie  continuation  of  the  annuity, 
according  to  the  amount  of  their  refpe£live  parts :  for,  as  the  adion 
which  he  has  againft  them  can  only  arife  from  the  rule  of  equity, 
which  does  not  permit  that  his  co-fureties  (hould  have  the  benefit  of 
this  redemption  at  his  expence,  and  as  the  co-fureties  do  not  derive 
any  other  profit  from  fuch  redemption  than  a  liberation  from  the  pay- 
ment of  the  annuity,  they  can  only  be  bound  to  continue  the  pay- 
ment of  their  refpedive  (hares  of  an  anQuity  equal  to  that  from 
which  they  have  been  liberated  by  the  redemption. 

A  {Arctf  who  has  paid  a  debt,  or  redeemed  an  annuity,  has  an 
a£tion  againft  the  other  principal  fureties,  and  in  cafe  of  the  infol- 
vency of  any  of  them,  againft  the  certificators  of  fuch  infolvent 
furety,  who,  in  this  refped,  reprefent  him :  but  he  has  not  an 
u£kion  againft  his  own  certificatbrs,  who  have  oiily  engaged  for 
himfelf ;  for  the  certificator  is  the  furety  of  the  furety,  i/l  fidquffor 
fidijuffirus  the  furety,  in  r^fpeA  to  his  own  certificator^  is  as  a 
principal  debtor,  ejl  infiar  rei  prineifalu. 

For  the  fame  reafon,  when  the  certificator  has  paid,  he  has  fe» 
CDurfe  {at  the  whole  againft  the  furety  whom  he  has  certified. 

U  3  SEC- 
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SECTION   viii. 

Of  feviral  other  kinds  tf  accejary  ObRgatm^^ 

ARTICLE     t 

Of  tie  Om^ation  ofthofe  who  are  called  in  law  mandatortf 

pecuniae  credendae. 

r  aa6  T       ^  pcrfon,  by  whofe  order  I  have  lent  money  to  anotheiv 
is  called  in  law,  tnandaior  pecunue  credend^,  Ufa.  tiuff.  dt 
Fid.isrMand. 

When  yoQ  gire  me  an  order  to  lend  Peter  a  certain  fum  of  money^ 
this  order,  which  I  undertake  to  execute,  includes  a  contrafi  of 
mandate  between  you  and  me. 

According  to  the  principles  of  a  contra£b  of  mandate,  the  man-; 
datory,  being  obliged,  oBione  mandati  dire5idy  to  account  to  the 
perfon  giving  the  mandate  for  every  thing  which  he  has  ex  caufi 
tnandatif  I  am  by  this  contrad  obliged,  in  quality  of  mandatory, 
a^ioue  mandati  direffdf  to  cede  to  you  the  a£kion  which  arifeS  from 
the  loan  that  I  have  made,  in  performance  of  your  mandate,  and 
Vrbich  confequently  I  have  ex  caufi  mandati. 

On  your  part,  you  are  obliged  to  me,  aBione  mandati  eot^rarid^ 
toreimburfe  and  indemnify  me  for  the  fum  which  I  have  expended 
in  the  execution  of  your  mandate,  in  lending  it  by  your  order  to 
Peter.  By  this  obligation,  you  become  anfwerable'  for  Peter  to  the 
amount  of  the  debt  which  he  has  contradled,  by^my  lending  hin^ 
the  money. 
'  In  this  refpeft,  the  mandatores  pectwia  eredendet  agree  with 
fureticb. 

They  muft  not,  however,  be  confounded  ;  and  thei^e  is  an  effcn^ 
tial  difference  between  them. 

The  obligation  of  a  furcty  is  nothing  elfe  than  a  fimpie  accelTary 
to  the  obligation  of  the  principal  debtor ;  the  caufe  of  which  is^ 
that  of  the  obligation  of  the  principal  debtor.  For  inftance,  if  you 
become  furety  to  me  for  a  fum  of  money  which  I  have  lent  to 
Peter y  or  which  Peter  owes  me  for  the  price  of  any  thing  which  I 
have  fold  him,  the  engagement  which  you  contraA  is  only  a  (imple 
acccflion  to  tlie  obligation  of  Peter ;  the  caufe  of  your  obligation, 
as  well  as  of  that  of  Peter y  to  which  you  have  accededj  is  the  iak 
or  loan  which  I  have  made  to  him. 

It  is  otherwife  with  regard  to  the  obligation  which  you  contrafi 
in  my  favour,  by  givifig  me  an  order  to  lend  a  certain  fum  to  Peter; 
it  I)  true,  that  it  has  the  fame  obje£l  as  that  which  Peter  contrads 

in 
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by  the  loan.  The  fum  of  money  which  you  ought  to  reftore 
to  me,  aBione  mandati  contrarian  is  not  a  like  fum,  but  i^ 
precifcly  the  fame  as  that  which  is  due  to  me  by  P^^r,  and  I  am 
not  allowed  to  receive  it  both  from  you  and  from  him>  according 
.  to  the  rule  ^na  files  non  paiitur  ut  idem  bis  exigatur,  L»  $1'  ff'  ^^ 
R.  y.  But  although  your  obligation  has  the  fame  objedl  with  that 
of  Peter n  although  the  fum  which  is  due  to  me  by  you  and  by  him 
be  one  and  the  fame  thing,  of  which  Peter  is  the  more  prin<cip;al 
debtor,  as  he  is  the  debtor  of  it  for  himfelf  abfolutelyy  and  you  are 
\o  rather  for  Mm  than  for  yourfelf ;  neverthelefS)  your  obligation 
is  sot  a  pure  acceflion  to  that  of  Peter ^  it  has  a  different  caufe  from 
that  of  the  obligation  of  Peter ^  viz.  the  contra&  of  mandate  between 
yott  and  me*  Hiis  is  not  a  fimple  acceflary  contradl,  fuob  as  the  en- 
gagement of  a  furety,  it  is  a  principal  oonttaA  \  your  obligation 
arifing  from  this  contrad,  which  is  an  obligation  ex  eaufa  mandati^ 
has  then  a  different  caufe  from  that  of  Pejter\  who  it  my  debtor  ex 
caufa  mutui. 

From  thefe  principles,  refpedlmg  the  difference  of  the  obligation 
of  a  numiaior  pecunik  credend^y  from  that  of  a  mere  furety»  arifes  this 
diftin^ion ;  that  when  a  mere  furety  has  difoharged  the  debt  fov 
which  he  has  engaged,  without  requiring,  at  the  time  of  payment^ 
a  ceiEon  of  the  a£i]ons  of  the  creditor  againft  the  principal  debtor, 
he  extinguiflies  by  this  payment  the  debt  of  the  principal  debtor, 
and  cannot  afterwards  have  a  ceflion  of  the  a^lions  of  the  creditor 
againft  the  principal  debtor,  which  have  been  extinguilhed  by 
the  payment :  for,  as  his  debt  is  not  only  a  debt  of  the  fame  thing, 
but  precifely  the  fame  debt  with  that  of  the  principal,  to  which 
he  has  only  acceded,  the  payment  which  he  has  made  has  ex* 
tinguiflied  tlie  debt  of  the  principal.  , 

On  the  contrary,  where  a  mandator  pecunia  eredenda^  by  whoie 
erder  I  have  lent  a  certain  fum  to  a  third  perfon,  as  to  Peter ^  reim* 
burfes  me  this  fum )  although  he  has  not  required  the  ceiBon  of 
my  a£tions  againft  Peter^  th^  payment  which  he  makes  to  me  only 
extinguiflies  his  own  obligation,  and  that  of  Peter  is  not  extin« 
|rui(hed;  I  remain,  notwithftanding  this  payment,  a  creditor  of 
Peter  ex  cai^a  mutui ;  not  indeed  fo  that  I  could  recover  for  my  own 
benefit  the  fum  due  to  me,  ex  caufa  mutui,  and  which  has  already 
been  paid  ex  caufa  mandati,  but  I  remain  creditor  fo  far  as  to  be 
enabled  to  cede  my  rights,  as  fuel),  to  the  perfon  giving  me  the 
mandate,  when  he  fliall  require  \t,  which  I  an^  obl^d  to  do  ob/iga^ 
tione  mandati  direffa,  as  we  learn  from  the  law  28.  jf.  Mand.-  Pa* 
piftianus  ait,  mandator  em  debitoris  folventem  ipfojure  reum  non  lioerare  ; 
propter  enim  maudatum  fuum  folvit,  et  fuo  nomine ;   ideoque  mandators 
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oBiones  putat  adverfut  reum  cedi  dehere  s  although  he  may  not  have 
Fcquirefd  it  at  the  time  of  payment. 

With  the  exception  of  thefe  diltinAionSi  the  tnandatores  pecunU 
eredenda  nearly  agree  .  with  furetics.  Although  the  obligation 
ani(me  eontraria  wutftdati,  which  they  contra£^  in  favour  of  the 
peribn  who  has  lent  another  a  fum  of  money  by  their  order,  is  not 
altogether  like  the  engagement  of  a  furety,  a  pure  accei&on  to  the 
obligation  of  the  debtor,  to  whom  the  money  was  lent,  and  hat 
fropriam  cau/am,  it  is  neverthelefs,  as  well  as  that  of  fureties,  ac- 
ceflary  to  the  obligation  of  fuch  debtor,  and  depends  upon  it ;  it  Is 
only  valid  inafmuch  as  the  obligation  of  (uqli  debtor  is  fo.  Thefe 
mandatories,  as  Mfell  as  fureties,  may  oppofe  all  the  exceptions  in 
rem,  which  could  be  oppofed  by  the  debtor,  to  whom  the  thing  has 
been  lent  by  their  order  (a),  L.  yuff^  de  Fidej.  The  extin£lion  of 
the  obligation  of  this  debtor,  in  whatever  manner  it  be  made,  whe- 
ther by  the  real  payment  ofthefum  lent,  or  by  compenfation,  no* 
vation,  releafe,  confufion  (^),  extinguifhes  the  obligation  of  thefe 
mandatories,  in  the  (ame  manner  as  that  of  fureties*  The  Novel  4. 
$  I.  gives  to  them  as  well  as  to  fureties,  the  exception  of  difcufiion. 
Every  thing  which  we  have  faid  of  this  <:xception,  fupra  fe8.  6. 
Art.  II,  is  equally  applicable  to  mandatories  as  to  fureties. 

To  render  a  perfon  mandator  pecunia  eredenda^  and  confequently 

refponfible  to  me  for  the  fum  of  money  which  I  have  lent  to  a  third 

perfon,  by  his  order,  it  is  neceflary  that  what  he  fays  or  writes  to 

me  ihould  include  a  real  mandate,  by  which  he  has  charged  me  to 

lend  this   fum,  with   an   intention  of  indemnifying   me  for  it; 

but  if,    having  told  you   in   a  converfation  that  I  had  a  thou- 

fand  crowns  to  inveft  in  the  purchafe  of  an  annuity,  you  (hould 

tell  me  that  Peter  wanted  to  take  up  money  upon  an  annuity,  and 

that  you  thought  it  would  be  a  beneficial  employment  of  what  I 

have  to  put  out,  thefe  terms  do  not  exprefs  a  mandate,  but  a  mere 

advice,  which  does  not  fubje£^  you  to  any  obligation  in  my  favour, 

according  to  the  rule  of  law,  confilii  non  fraudtdenti  nulla  efi  Migatioi 

nifi  dolus  intervenerit.  X.  Al^ff*  de  Rig.  Jtiv,  {c). 

Obferve, 

(«)  Ex  perfona  rei,  et  quidem  lOTico  reo,  ezceptio  et  csten  rei  commoda  fidejuiTori, 
cmeriffMe  atctfMthui  temftttrt  fitfi. 

{h)  For  the  nature  of  thefe  difieient  model  of  difcharging  oUigationt,  fee  thcfevcnl 
chapters  in  Hart  III.  where  thry  are  particalarly  coafideted. 

(c)  The  rermi  of  the  law  are,  CMftli  mn  fraMdulinA  nulU  Mgatit  ef^  cmtnm  f 

iclut  &  ca/liditai  inttrctffk^  di  d&h  sffh  eomfetit.    The  two  propofitiooi  iocloded  io  tbn 

role,  muiiltftly  accord  with  the  didatei  of  aatnral  jofticcy  and  hate  been,  by  recent  dctcr- 

mmaUoQi,  incorporated  ioto  the  Engttf^  law }  but  tlwagh  tlie  fobjeft  uoderweot  Tery  cqd- 

liderable  difcudioo,  the  dircA  authority  of  the  ciyjI  law  wai  not  adverted  to,  other  by  the 

bar  or  the  bench  \  altbougli  fuch  an  aothorlty,   in  refpell  to  a  AibJeA  Mt  depcadiiY  upon 

local  inftittttiQD,  wvuld  certainly  be  very  far  from  inmaterial, 

Io 
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'  OMerve»  howerer,  that  the  rule  by  which  an  %€t  of  oounfel 
or  advice  does  not  oUige  the  perfon  giving  it,  only  applies  if  it 
has  been  given  iona  Jlde ;  thereforey  the  law  addsi  n^  dolus  prier* 

venerit ;  for  if  you  had  any  knowledge  of  the  bad  fituation  of  Pttet'^ 

■  -  -     —   -  . .  .^   .     ~    ■■■  _^^..>»       ,  I  -■■  I  ■■■■  a 

In  the  firft  cafe  upon  the  fubje^  {^Pafit^fv,  Fretmsn^  3  7.il.  51.)  the  aliegatioa  ihac 
the  defendants  did  eocounge  the  pUiniiff  to  fell  certain  goods  to  «  third  perfon  upon  credit^ 
and  lor  that  purpofe  did  falfely't  frauduloitlyy  mod  deceitfully,  aflert,  that  he  wai  a  perfon 
«f  ciedit,  kocMing  at  the  fame  time  that  he  w«,not  fo,  wat  holdea  fufficient  to  maintaia 
the  eAioo.  a  very  corrtd  ikm  of  the  fubjcft  waa  taken  by  Mr.  Juftice  S»Oer,  wha 
folly  inveftigated  the  nature  and  principles  of  the  adion^  fiating,  that  the  fbundaiion  of  the 
adion  was  fraud  and  deceit  in  the  defefidint,  and  damage  to  the  plaintiff*.  Fraud  without 
damage,  or  damage  without  fraud »  gives  no  caufe  of  adion$  but  where  thefe  two  concur, 
an  a^on  Ilea.  This  opinion  was  fupported.  by  Lord  Ktwym  and,  Mr.  Juftice  Ajhwfi  \  buc 
oppofcd  by  Mr.  JofUce  Gnjt.  In  tlie  fubfequenc  cafe  oi  H^erafi  and  Creaj^,  1  Eaji,  ^i* 
.  ike  defendant  faid  to  the  /plsiotifF,  «  I  can  pofuively  aflfat,  of  my  own  knowledge^  that  you 
may  fafely  credit  Mifa  Rthertf^n**  There  was  every  reafon  to  believe  that  this  declaration 
wat  made  with  iiocerity,  and  with  a  perfed  aflfunnce  of  the  truth  of  it,  the  defeodaal 
fpeaktog  from  a  knowledge  of  circumAaoccs,  which  had  given  him  that  perfuafion.  Lord 
Kenytu  held  that  he  waa  aofwerable,  as  for  a  fraud,  aoafmuch  as  he  did  not  fay,  that  he 
believed  the  matter  to  be  true,  or  that  he  had  reafon  fo  to  believe,  but  in  iflerting  pofitively, 
kis  knowledge  of  that  which  he  did  not  know*  But  the  other  judges  were  of  an  oppofite 
optnioD  \  and  Mr.  Juftice  Ltvfrtnct  laid,  that  In  order  to  fupport  the  adioo,  the  lepie* 
fentation  mutt  be  made  maio  ««nM0.— This  latt  opinion  has  certainly  received  the  general 
aflcnt  of  the  profeflion,  and  is  obvioufly  fbond^  upon  the  true  principles  of  legal  lea^ 
foning.  An  adoal  intention  to  deceive  was  the  ground  and  foundation  of  the  allien  in  the 
firft  caCe }  the  abfence  of  fuch  intention  was  confiftently  held  to  be  an  adequate  defence  in 
the  fecood*  * 

4 

In  the  difcnffioa  of  the  laft  cafe,  fome  appreheniion  was  evprefled  of  trenching  upon 
the  ftatute  of  frauds  ;  but  that  opinion  feems  to  be  wbilty  without  foundation.  The  ob* 
jt€t  of  ihe  ftatute  is  merely  to  require  that  certain  engagements  and  promifes  fliall  be  evi- 
denced by  writing.  A  promife  and  engagement  is  the  only  fubjed  of  the  provifioa  |  but  in 
the  cafe  in  queftion,  no  promife  or  engagement  is  intended  ;  tbe  refponfibility  arifet 
wholly  ix  dtliB9  ;  the  intention  to  engsge  in  the  onr  cafe  is  manifeftly  fuppofed,  the  al>- 
fence  of  fuch  intention  is  equally  manifeft  on  the  other  j  and  ic  would  be  by  no  means  wife 
to  extend  the  operation  of  the  ftatute  further  than  its  regular  limits,  from  the  appreheniion 
that  coons  would  be  unable  to  diftioguilh  between  a  defedive  engagement  with  intention  to 
contra^,  and  a  filfe  reprefentation  with  the  intention  to  deceive.  The  objedion  to  the 
plaintiff^s  right  of  recovery,  in  the  cafe  of  Haycraft  and  Crfajy,  would  be  equally  ftrong, 
fo  far  as  the  true  principles  of  the  decifion  are  concerned,  whether  the  reprefentation  had 
keen  written  or  vetbal, 

Lotd  £U9M,  An  Evans  v»  Bkkiuttf  6  ycf,  186,  was  of  opinion,  that  the  dodrine  laid 
down  in  Pafity  w.  Frttmant  was  in  praQice  and  experience  moft  dacgerous.  He  feemed  to 
think  the  adion  was  allowed  upon  tbe  principle  of  its  following  the  praAice  of  courts  of 
equity  j  but  cooHdcred  it  as  outftrippiog  equity,  inafmuch  as  in  thofe  courts  relief  could 
not  be  had  sgainft  the  anfwer  of  the  defendant,  upon  the  oath  of  a  fingle  witnefs*  This 
argument,  however,  feems  to  be  entirely  beCde  the  qucftlon  \  for  the  court  of  King's  Bcnch^ 
in  deciding  upon  Pafity  and  Freeman^  did  not  at  all  profefs  to  a£t  in  imitation  of  any  thibg 
p'reviou/ly  eftabli(bed  in  courts  of  equity  \  but  wholly  founded  their  opinions  upon  legal 
realbns  and  legal  authorides*  li  the  abftraA  propofition  is  eftablilhed,  that  a  man  who 
wUfttily  toJHXcs  another,  by  a  deceitful  and  fraudulent  reprefentation  of  tbe  circumftaacea  of 
M  third,  fiiall  be  aofwerable  for  the  damage  which  cnfues,  few  lawyers  will  entertain  the 
opinion  that  for  afcertaining  the  h6t  of  a  fraudulent  intention,  and  the  amount  of  the 
confeqoent  damages  $  the  trial  by  jury  is  a  left  judicious  and  confiitutiona]  proceeding  than 
the  ooorfe  of  inveftigation  which  would  be  adopted  for  fimilar  purpofes  in  a  court  of  equity* 
The  reafon  afligned  for  the  contrary  define  wpuld  apply  with  equal  foite.to  the  invefti- 
satk>n  of  any  other  qocftlott  of  fed* 

afiairsy 
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\f  when  you  advifed  me  to  gm  him  my  money,  tliis  would 
be  a  fraud  on  your  part^  which  would  oblige  you,  at  lead  in 
point  of  confidence^  to  indemnify  me  for  the  loft  I  might  fuftab, 
by  the  infolvency  of  Peter. 

Tou  might  even  be  liable  for  it  in  point  of  law,  if  I  had  any 
manifeft  proof  of  your  knowledge  of  it.  In  like  manner  we  mad 
fiot  regard  as  a  mandatum  pecunut  cndenda^  that  which  is  no  more 
than  a  fimjde  recommendation.  For  inftance,  if  you  bad  laid  to 
me,  Peter ^  our  common  friendi  has  occafion  for  the. loan  of  ten 
piftoleSy  I  recommend  it  to  you  to  lend  it  him  $  this  would  not  be  a 
mandate,  but  a  fimple  recommendation,  which  is  not  obligatory* 
Zi.  12.  {a)  $  11.  ff.  Mandat. 

It  would  be  otherwife,  were  I  to  fay  to  you,  Peter  wants  ten 
piftoles,  I  cannot  at  prefent  corireniently  lend  them  to  him,  I  will 
thank  you  to  lend  him  this  fum  for  me :  this  is  a  real  mandate. 

For  a  mandator  pecum^  cftdende  tp  be  obliged  to  indemnify  you 
for  the  money,  which  you  have  lent  to  a  third  perfon  by  his  order, 
it  is  neceiTary  that  you  (hould  4:on6ne  yourfelf  exa£ily  to  the  terms 
of  lus  mandate,  ditigenter  emm  fines  tnaniati  cufiotUmdi  funty  L.  ^*jf, 
Mandp  If  then  you  have  done  any  thing  elfe  than  what  is  imported 
by  my  mandate }  as  if  when  I  hav^  given  you  an  order  to  lend  a  cer-» 
lain  fum  of  money  to  Peter ^  you  have  given  it  to  him  in  purchase  of 
mn .  annuity,  or,  vice  verfd^  if  having  ordered  you  to  give  it  to  him 
in  the  purchale  of  an  annuity,  you  have  given  it  to  him  by  way  of 
loan,  I  (hall  not  be  obliged  in  your  favour ;  for^  the  grant  of  an 
annuity  and  a  loan  Ijeing  different  things,  it  cannot  be  faTd  that  you 
have  done  what  was  diredled  by  my  mandate, 

If  I  had  given  you  an  order  to  lend.P^^r  a  certain  fum  of  money, 
as  {PoA  and  you  have  lent  him  6oo/.  the  fum  of  500/*  dire&ed 
by  my  mandate,  being  contained  in  that  of  6co/.  which  you 
have  lent  him,  according  to  this  rule  of  law,  in  eo  qwd  plus  fit  ^fanper 
tnefi  et  minus^  X.  wo.ff.  de  R.  J.  you  in  izQ.  have  done, what  was. 
dire^ed  by  my  mandute,  and,  confequently,  I  am  obliged  in  yonr 
{vrOMT^obligatione  tnandati  contraria^  to  the  extent  of  the  500/.  With 
regard  to  die  other  100/.  as  you  have  exceeded  the  limits  of  my 
mandate,  I  am  not  obliged  for  the  excefs. 

Vice  verfdf  if  you  luve  lent  Peter  a  lefs  fum  than  that  direded . 
by  my  mandate,  I  am  obliged,  for  you  have  executed  my  mandate 

in  part. 

If  you  did  what  was  in  truth  direded  by  my  mandate,  but  have 
not  done  it  in  the  manner  therein  prefcribed,  I  (hall  not  be  obliged. 

For  inftance,  if  the  order  which  I  have  given  you  to  lend  Peter 
a  certain  fum,  direfted  tliat  you  (hould  take  from  him  goods  tqr 

{4)  Cum  qatdjm  t»Iem  epiftolam  fcfipfilTet  amico  fuo,  ngt  tt^  commeniatmii  kahtcM 

S'p:„.urt  Cr^fSf^.tem  ant'cum  memm,  nan  ob)ig4bic.:r  mandato :  quia  cemmwodaodi  mag  IfiMb" 
Alters  ^ii«ia  :t^4n'*aoUi  cavifa  fc  io:«  c* . 

way 


tS.  Art  1^3  Of  certain  aet^ptrfOhRgatbnt.         499 

of  pledge  for  this  fum,  knd  you  have  not  done  fo ;  or,  if  it 


^iire£led  that  you  (lv>uld  m^ke  him  paf$  an  obligation  before  z 
potary^  in  order  to  acqmfe  an  hypo^c^tion  upon  his  goods*  and 
you  have  been  latisfied  with  his  note ;  \n  all  thcfe  and  other  fimilar 
icafes^  I  fl^U  not  be  obliged}  becapfc  you  have  npt  followed  my 
order.  L.  7.  {a)  Cod.  de  Fidtj. 

Contra  vice  verfd^  if  I  had  ordered  you  to  lead  Peter  a  certaii| 
fum  upon  his  note,  without  requiring  from  him  either  pledges  or 
fecjatitieSf  and  you  have  made. him  pafs  an  obligation  befpre  a  no- 
tary>  for  the  fum  which  you  have  lent  him  by  my  order,  and  hayc 
even  demanded  fome  pledge  or  fecurity  from  him,  I  cannot  com- 
plain that  you  have  not  confined  yourfeif  to  the  terms  of  my  man-* 
dale  ^  for  yoi^  have  done  what  was  included  in  it,  by  lending  Pete^ 
fbf  fuifi  I  ordered,  and  as  what  you  have  dpne  f|irtheir  cannot  be 
odierwife  than  aavantageous  to  me,  I  cannot  objeA  to  it. 

If  I  had  ordered  you  to  lend  Peter  a  certain  fum,  purely  and 
fimply,  and  in  lending  it  to  him,  you  have  allowed  him  a  certai^i 
tflrm  for  payment,  or  given  him  the  power  of  paying  any  thing  elfe 
in  its  place,  I  (hall  not  be  under  any  obligation  to  you }  for  by  givingr  ' 
him  this  alternative,  you  have  exceeded  the  limits  of  my  mandate: 
I  am  not  obliged,  Migafione  mandati  contraridi  to  reimburfe  yott 
the  fum  which  I  ordered  you  to  lend- him,  except  tnafnu^^h  as  yo« 
^^rottld  be  in  a  condition,  after  I  ha<i  done  fo,  te  cede  to  me 
a^ons  ^gainft  Peter ^  by  which  I  might  have  been  able,  as  foon  as  I 
pitafed,  to  demand  this  fum  from  him,  without  his  being  entitled 
to  give  me  any  thing  elfe  in  its  place ;  and  as  you  hate  difabled 
yourielf  ly  the  term  and  power  which  you  have  granted  to  Pettr^ 
from  cedipg  thefe  a^lions  to  me,  I  am  not  anfwdrable  for^  the 
loan. 

On  the  contrary,  if  I  had  ordered  you  to  lend  fet^  a  certala 
fum,  and  to  allow  him  a  certain  term,  and  you  ha?e  lent  it  to  him 
iwithottt  allowing  him  fucb  term,  I  (hall  be  liable  to  you  for  this 
fum,  but  fo  that  you  could  not  demand  it  from  me,  till  after  the 
expiration  of  the  term  imported  by  my  mandate.  I  cannot  com* 
plain  pf  your  not  allowing  the  term  dire£ted  by  my  mandate  to 
Peter  \  for  provided  you  cannot  demand  the  fum  from  me  till  after 
the  expiration  of  the  term,  it  is  indifierent  ig  me  whether  yqa 
|night  be  en^tled  tq  demand  it  fooner  from  the  principal  debtor^ 
pr  not. 

(tf )  Si  credkoc  conditioiii  raaiidat0  •dfaipt|it  oua  pMumam  mutinai  teit,  in  acci. 

ficn^s  bypothects  son  paruit ;  fniftn  te  judicae  mandtfi  coavnit  ^waado  opn  aUisr  ct 
^Ujfaflc  iauingariti  qoan  fi  ptgnoribui  cootrabetetur  oblifatb. 

ART- 


( 

ARTICLE     II. 

Of  tie  Obligations  of  Emphjers. 

Upon  this  fubjeA,  we  fhall  fee,  ift,  in  what  fenfe  emplojert 
accede  to  the  obligations  ariiing  from  the  contradis  of  their  ma- 
nagers, and  in  what  refpe£k  they  differ  from  other  acceflary  debtors; 
2d,  in  what  cafes  this  obligation  of  employers  takes  place ;  3d,  the 
tSttOt  of  this  obligation ;  4th;  the  acceflary  obligations  of  employers, 
arifing  from  the  faults  of  their  managers  {a). 


)  I.  /m  nifhat  Senfe  Emplayers  accede  to  the  OUigationi  cf  the  ContraBs  tf 
their  Managersy  and  in  what  RefpeBs  they  differ  from  cither  accejfarj 
Debtors. 

« 
r  AAi  1  ^'^^'^  ^  merchant  has  appointed  any  perfon  to  the 
management  of  a  commercial  concern,  or  to  the  command 
of  a  Tcile],  and  in  like  manner  when  the  fanners  of  the  king's  reve- 
nue have  appointed  any  perfon  to  the  dire£lion  of  a  particular  depart- 
ment; in  all  the  engagements  which  fuch  manager  contrails  for 
the  afiatrs  committed  to  his  charge,  although  he  contra&s  in  his 
own  name,  he  obliges  himfelf  as  principal,  and  at  the  fame  time  he 
obliges  his  employer  as  an  acceflary  debtor ;  for  the  employer  is 
confidered  as  havmg  confented    beforehand,  by  the    commiffion 

(«]  liie  nature  and  extent  of  the  Rfponfibilicy  !n  the  cafes  referred  to  to  this  ardcle^ 
II  almoft  the  fame  10  the  law  of  Bnglatid  u  in  the  law  of  Frama  and  ltow$ii  and  the'iiif. 
tiofiioo  in  the  difiteeat  fyftemsy  between  coftfidering  the  obligatloM  as  principal  or  at 
■ccedfary,  refcre  rather  Co  the  name  afcribed  id  xhe  fubjed,  and  to  thecourie  ^f  judicial 
proceedings  than  to  any  material  difference  in  the  obiigatioa  itfelf«    Tbe  fubje^  under  dif* 
tuflion  la  the  aQi  of  agentt,  confra^ng  not  in  the  atowed  charader  of  agents  on  bebalf 
«f  i  principal  nimed  and  recognised  ai  the  only  refponfible  perfon,  bat  thcmfelves  contn^. 
ingi  and  a^ng  fo  ai  to  be  fttbjeft  to  a  perfonal  rcfponfibility,  in  the  bofinefs  of  others 
generally  not  nained  or  avowed  {  the  perfons  on  whofe  behalf  the  eogaptoent  is  made  are, 
as  well  as  the  agentr immediately  a^ing,  fubje^  to  all  the  legal  confequencei  of  it;  bot 
1b  EnglsMi  the  obligation  Is  enforced,  as  ariilog  from  the  dire^  and  immediate  tGt  of  tbe 
party  lotondcd  to  be  charged,  whether  principal  or  agent ;  and  in  tbe  former  afe,  the 
cbiradir  of  ngenc  ia  only  a  laedium  of  eTidence,  to  Aew  that  the  ad  ts  impauble  to  the 
|ttincipal.    This  was  likewife  the  cafe  with  regard  to  an  avowed  agent  in  the  law  of  Fran 
and  R9me\  but  t)ie  nominal  diftio^ioo  adverted  to  in  this  article,  wu  applied  to  theobii- 
fatioA  of  the  principil,  where  the  agent  a£led  as  on  bia  own  account,  and  thereby  incerred 
«  perfonal  obligation. 

The  extent  of  the  obligation  contraded  by  the  principal  depends  vpon  the  nature  of  tbe 
Aistbority  iartmiwad  to  the  agest*  either  by. the  general  natvre,  or  the  partieoUr  ternt,  of 
his  eppoijatwent.  Aa  lo  the  nature  of  fuch  obligation,  fee  «]tf#.  No.  79,  and  tbe  nottf. 
See  alfo  tbe  cafe  of  Tattt  v.  lf«tf|  t  T.  Jt.  73,  in  which  there  la  a  very  elaboratt  difceflke, 
refpefiing  the  right  of  tbe  mafter  of  a  ihtp  to  bind  his  owners,  by  an  ondertalung,  to  pay 
the  wages  of  a  feaman  agreeing  to  become  an  hoftage  upon  the  nnfom  of  a  yefiei ;  and 
Ai^i*n  Sk'pfiff^f  P.  11.  c.  3.  P.  III.x.  5. 

7  which 


1 8.  Art.  n.  S  1.3     Of  certain  accejjfary^  ObligaHms^        301 

wUch  he  Las  giten,  to  all  the  engagements  whkh  the  manager 
night  contraft  fer  the  bofinefs  to  which  *  he  was  appointed^  and 
to  hare  rendered  himfelf  anfwerabk  for  them. 

Theie  employers  are  a  Und  of  acccflaiy  debtors  difierent  from 
furetieSf  and  from  mandalores  pecunut  credentUt ;  the  latter,  in  acced* 
ing  to  the  obligation  of  the  principaFdebtor,  conmionly  oblige  them* 
felres  for  the  bufinefs  of  the  principal  debtor,  and  not  for  their  owp  ; 
on  the  contrary,  the  employer,  in  acceding  to  the  contra£is  of  his 
managers,  does  fo  on  account  of  his  own  bufinefs  rather  than  of 
theirs.  If  the  manager  is,  ixnth  refpe&  to  the  engagements  which 
he  contraAs,  regarded  as  the  principal  tkbtor,  and  the  employer  as 
acceflSiry,  it  is  only  beCaufe  the  contradi  was  made  with  the  mana- 
ger %  the  employer,  who  frequently  knows  nothing  of  the  contra&y 
accedes  to  it,  by  a  general  accellion  which  he  is  fuppofed  to  have 
previoufly  made  to  the  contra£is  of  his  manager  $  but  the  contrails 
vriiich  the  manager  makes  are  rather  the  bufinefs  of  the  employer 
than  his  own ;  and  whereas  fureties  and  mandatores  pecunia  creJend^ 
act  to  be  indemnified  by  the  principal  debtor  for  the  obligations 
which  they  contra£t,  it  is  the  employer,  on  the  conttary,  who  is  to 
isdemnif y  his  agent. 


$  IL     Jn  what  cafe  the  aectffary  Obligation  of  Employers  takes  plact. 

P  2  -  In  order  to  raife  the  acceflary  obligatipn  of  employers^ 
the  manager  mud  have  contradled  in  his  own  narne^ 
although  he  was  afling  for  the  employer  ;  but  when  he  contra£Uin 
his  quality  of  agent  he  does  not  enter  into  any  contra£l  himfelf,  it 
is  his  employer  who  contrails  by  his  miniftry ;  fuproy  n.  74.  in  this 
cafe  the  manager  does  not  oblige  himfelf}  it  is  the  employer  alone 
who  contraAs  a  principal  obligation  by  the  miniftry  of  his  manager. 
When  the  manager  contra&s  in  his  own  name,  the  c<mtraA 
to  oblige  his  employer,  muft  concern  the  affair  to  which  he  is 
appointed,  and  the  manager  muft  not  have  exceeded  the  limits  of 
his  commifiion.     ^.  i.  (a)  ^  7.  &  12.  de  Exerc^  ASi. 

Snch 

(tf )  Koo  Mtea  ««  omni  cauA  YtmXM  d«t  m  exerciroitm  «dioiieiii|  fed  tjM  fn  mmim^ 
^t  iM  pTitfoJkut  fuerii  |  id  ei^i  (fi)  b  cam  rem  pnspofitui  fit,  «t  puta*  fi  (a4)  Ottua  «v 
bcodam  lopuum  (it  $  abt  ali^uaa  rea  cneric  utUcf  nsfif asti,  fcl  fi  quid  itficiirtg  mtis 
cania  coptuftuin  vel  imptofam  tfti  Ml  fi  quid  DaiiiaK,op«wainaoiiiioe»  pcieot. 

Xg^r  piiKfc£)i0  ovtam.  lagen  dtt  cootrahcatibm.  Qgart  A  c«m  ftwfMk  «Mi 
ad  hoc  folum,  ut  veduras  cxigat,  non  tat  locct,  qaod  forte  ipfe  Ipcaverat,  noa  waahhar 
•*S9*^f»h\^  awf ite  locftMril  ^  val  fi  ad  l^caadttio  taatuoBs  Maud  eaifeodaiigi  Uam  erit 
4kcy94a«(  \c*9f^,S^^  lif»Ct  at  veftoribaa  locet^  noa  at  mtrubaa  aaiaai  praefict,  aaA  oaatia, 
*sd%ai  qBfPfijit«:WaobiifabiC  eaaicivitaa«  Scdei,  %  itc  oertia  oMKibua  cam  Uettt  fus- 
poAtas  eft,pBta  legttfflini«.  canoabat*  ilia  aMnaoriboa,  vclaUs  ttafiaria  locaarC^  4kcad«ai 
Mil^'aioa  tttHi,  qiHidaa  colai  aavea  ooeraricy  qusdami   (ut  ipfi  diciiat)  %vtA*rny»p 


^  %o%  Cf certain acceffary OB^atieru^         fj^^tL  c^i 

Such  are  the  contrads  of  £ile  and  puichafe  of  goods^  wliicli  arc 
made  by  a  manager  of  a«oomnierctal  concern ;  *  the  purcbafea  made 
by  a  captain  of  a  (hip  to  equip  or  icfit  his  ve^,  &c. 

The  borrowing  of  money  by  a  manager  is  likewife  deemed  to  be 
made  on  account  of  the  bufinefs  to  which  he  is  appointed,  and  con- 
iequently  obliges  the  employer,  when  the  contrail  of  borrowing  con- 
tains a  declaration  of  the  caufe  of  making  it,  and  'when  fiich  cau(e 
does  really  relate  to  the  affairs  in  which  the  borrower  is  employed. 

For  inftance»  if  the  mafter  of  a  veflel  after  a  dorm,  or  an  engage^ 
ment,  which  has  greatly  damaged  his  vefflely  puts  into  a  port,  and 
diere  borrows  a  fum  of  money  with  a  decbraiion  that  it  is  to  refit 
his  veflel,  the  merchant  who  appointed  him  wUl  ht  anfwerable  fof 
the  money. 

It  is  even  decided  that  the  employer  is  obliged  in  this  ca(e,  al- 
though the  maftet  has  mi{applied  the  money,  provided  the  declara- 
tion  made  by  the  contrafl  was  probable,  and  that  the  fum  borrow* 
ed  was  not  much  more  than  was  neceflary  for  the  bufinefs  for 
which  it  was  declared  to  be  intended,  Z..  i.  (a)  (8  ic  ^  L.itr 
frindpm  $  i*  (i)jf'  d^  Efcerc*  A3» 

Managers  oblige  their  employers  as  long  as  their  commiflion 
lads,  and  it  is  underftood  to  continue  until  it  is  revoked,  and  the 
revocation  is  publickly  known. 

Although  regularly  every  mandate  ends  with  the  death  of  tfie 
perfon  giving  it,  it  has  for  the  benefit  of  commerce  been  eftabliflied, 
that  the  commiflion  of  thefe  mandatories  (hall  laft  even  after  the 
death  of  the  merchant  who  appointed  them,  until  it  is  revoked 
by  the  heir  or  other  fucceflbr :  .and  in  contra£ling  for  the  bufinefs 
to  which  they  are  appointed,  they  oblige  the  heir  of  the  merchant 


li  fft^  V99w9m  daffrku  fa&tt  ct  pl«of4|ac  mandate  fcfo»  w  vtBtfn  rtdfint }  ct  6c  af 
iwtm  rtgimt  tt  €trt§  wuri  mgctitfar  }  oc  ecce  fiint  navca^  <|iiaB  Bnmdiifioni  a  Cafiofa, 
>cl  a  Dynachio  veftorsa  inyiciuat^  ad  onera  iahabiles :  iteBi»  ^uaedam  flnvii  capacd',  $i 
wtn  non  fuffidentea. 

{s)  Qoidf  fi  mutttam  pecvaiam  fampfent  ?  an  ^ua  rd  nomine  vidcatnr  gdlom  ?  Ec 
Pagafiia  czUlimat»  fi  ad  ufom  ^ua  rd»  Ia  ^aam  praepofitiia  cfty  focrit  motuatuat  daadam 
aftlonrm :  q«am  lentantiam  puto  ^eram.  Q«iid  eaim  fi  ad  annaadami  laftrwadamTa 
Mfcm,  vd  saataa  cihibcadoay  mutnatui  eft  f  Unde^Krit  OfifiM»  9  sd  lefictcodam  nafcm 
m«imiM»  munmot  in  fuea  ttTua  conferteiic,  an  in  excrchovam  detar  «Q^  ?  Kc  aity  fi  liac 
kft  acMpiCy  qnaa  bnaKmimpeofaxna,  mox  motavlt  voluatattmi  teneri  cxcftitoiemt  im- 
ptttiCiirom  fibip  tnr  talcm  pntpofucrit  i  quod  fi  ab  initio  coofilium  ceph  Aaodandi  eradi- 
toiaa»ct  hoc  fpcclaBmr  non '  opitflerit  yvatf  md  ma4iu  cgajim  mtd^f  coMn  die.  Qoam 
diftinftMBem  Pediu  paobtt. 

{h)  IntraJom  eckm  IBod  Kftlmandnm,  an  in  no  loco  pccnnb  ctedita  fit,  m^n^id  pcop* 
ter  qaodamdabatarf  oompniari  potbatit.  Q^id  enim  (SnqaU)  fi  ad  tehnn  emendm  in  ^a^ 
modly  infttla  pecaoiam  qoia  ctediderU»  in  qua  ondno  vdum  compttcrf  bob  pstift  ?  Bt  3a 
Cumma  aUqaam  dili|cntia»  in  a  «if ditmcm  debirc  pnrfieiv. 

irh» 
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wlio  appointed  them»  or  the  vacant  fucceilion  if  he  has  left  no 
Z.  17.  (/i)  $  2  &  3.  -L.  II.  (*)/.  I»/fit.  Aa. 

For  the  fame  reafon  the  perfon  appointed  to  the  fttperintendance 
of  a  department  of  finance,  obliges  the  fuccefTors  of  the  fanner  wha 
.  appointed  him,  unti)  his  appointment  is  revoked.  - 

J  IlL  Of  the  EfeB  of  the  accept^  OhligationsofEn^lofeN. 
\ 

}.  ^       lliis  obligation  extends  to  every  thing  that  is  included 

^  in  the  obligation  of  the  managcf  ;  it  depends  upon  it  the 
fame  as  all  acceifary  obligations  depend  upon  the  principal  obliga* 
tion  to  which  they  aceede :  therefore  this  obligation  of  employers 
'  IS  extinguifhed  when  that  of  the  manager  is  fo,  whether  by  pay« 
ment  or  nnration,  L.  1 3.  (r) }  i.  ff.  Inft,  A£i.  or  any  other  manner^ ' 
the  employer  may  oppofe  all  the  exceptions  in  rem,  etjlnt  de  mn 
regevoir  which  may  be  oppofed  by  die  manager ;  he  Cannot  oppofe 
any  Acitfk  in  the  obligation  of  his  manager  arifing  from  any  perfon« 
al  incapacity ;  for  the  employer  who  appointed  him  caimor  impugn 
his  own  afl  and  the  Choice  which  he  has  made  ;  therefore  although 
a  perfon  under  the  age  of  puberty  does  not>  in  contraAing,  oblige 
himfelf,  ne  quidem  naturalher,  except  fo  far  as  locuplettor fcBui  eft^ 
and  confequently  fureties  cannot  intervene  for  him,  yet>  if  a 
merchant  has  givert  the  management  of  his  bufinefs  to  fuch  a  per*  ^ 
fon,  he  is  liable  inftttwr'ta  aHione  to  the  obligations  arifing  from  the 
contrads  made  by  him,  without  having  any  right  to  oppofe  his 
want  of  age;  pupillus  inftitor  obiigat  eum  qui  eutn  prapofuit  in/Htorid 
aBione^  queniamftbi  imputare  debet  qui  eum  prdpofuit*  L.  7.  ^fin.jf* 
4t  bift.  Aa. 

P  -       With  regard  to  the  execution  of  the  aBio  infiiiariaf 

which  arifes  from  the  accefiary  obligation  of  the  em* 
ployers,  there  is  fome  difierence  to  be  obfcrved  b^stweem  them  and 
furies. 

When  feveral  merchants  or  farmers  of  the  revenue,  have  ap« 
pointed  any  perfon  to  the  management  of  their  bufinefs,  to  the 

{m)  Si  impubcs  pitri  babeoti  laftitoret  bcics  cxtiteric,  deinde  cum  hSs  contnfbiin  fucric, 
diceodbni  eft^  in  pupilium  dari  aAionem  propter  tttilitatem-  pfomiicui  uf«i  j  ^ocoiad* 
modafli  obi  poft  oaortem  tatorit,  cujus  andoritttB  inftitor  praepoiitiit  eft,  com  eocoBtnhl- 
Clir. ,  Ejusconcn^s  cvt^  nomine,  ^  tntc  «ditam  heredicatem  ioterceffit,  ctiam«fi  Auii 
ofur  beret  ex  tftat,  dandam  (eflc)  adionem  cciai^  Pomponioi  fcripfit  t  oonenimimpa* 
uadum  eft  ci,  ^i  fcicna  dominum  deceflifle,  com  mititoct  pwrccntc  merccm  contraboe. 

(h)  Sed  li  pupiDoi  heret  cztiterjt  ci,  qoVpicpofuerat,  aqniflifflum  erit,  popiUom  tatn^ 
foamdio  pr^pofitui  naoct  \  remoTeodot  caim  fiiit  a  tutoribut,  ft  noUeot  opera  ejot 
uti. 

(c)  Memioiftc  autem  oportebit,  Infticoria  dominum  ita  demnm  teneri,  li  noa  noT«rfttt 
f  uis  earn  obligaUoncm,  t^l  ab  Ififtlcore,  t«1  ab  alio,  novaadi  anino,  ftipulandv*  ^ 

6  'Condud 


ecmdnSt  of  their  Yefiel^  or  to  die  docAion  of  a  department,  £«  i, 
^fin.  (9*  L.  2.  {o)ff*  ^  Esarc.  AB.  they  have  not  the  benefit  of 
cimfion  which  it.  allowed  to  fnrcties }  this  nik  fhould  moxe  par- 
ticttkurly  prevail  with  us,  as^  according  to  our  jurifprodenoe^  partaen 
are  bound  in  folido  for  all  engagements  relative  to  thdr  ymt 
concern* 

'  i.  ^       Sure tiest  and  even  mandatons  pecunue  andoiJa,  have 

''  ^^  ^  the  benefit  of  difcuifion  aUowed  them  by  the  Novel  of 
Jij/Haian,  of  which  we  have  treated»yi(^tf,  §  6^  Art.  U.  becaufe  they 
have  contra£led  their  obligations  rather  for  the  intereft  of  die 
principal  debtor  than  of  themlelves  }  but  the  obligation  which  an 
employer  contra&s  m  cot^aBu^  being  an  obligation  which  he  con- 
tra£^8  for  his  own  account^  he  has  not  this  benefit  of  difcuflioD, 
even  if  he  has  already  indemnified  his  agent  and  remitted  hkn  funds 
to  pay ;  but  in  this  cafe  the  creditor  ought  to^grant  him  a  ceifion 
of  hift  a^iionsy  if  required  fo  to  do,  at  the  time  of  payment* 
The  OrdvtfioMce  of  the  Marine^  tit.  8*  art.  a.  allows  a  particular 

'benefit  to  the  owners  of  fhips,  by  difcharging  them  from  engage- 
ments contra£ked  by  die  captain,  upon  abandoning  to  the  creditors 
the  (hip  and  freight. 


f  IV.   Of  tie  acccffary  OUigatian  of  Employers,  arj/lfigfrom  tie  Faults 

of  their  Managers. 

.  «.       It  is  not  only  by  contrading  that  managers  oblige 

^^  their  employers  $  whoever  appmnts  a  perfon  to  any 
ifundion,  is  anfwerable  for  the  wrongs  and  negle  As  which  his  agent 
may  commit  in  the  exercife  of  the  f unflions'to  which  he  is  appoint* 
ed,  X.  5*  $  8*^*  di  htfl.  AS.  (^)*;  and  if  there  are  feveral  who  have 
appointed  him,  they  are  all  bound  in  folido  without  any  exception 
of  divifion  or  dificulfion:  for  inftance,  if  an  inferior  coUe&or  of  the 
revenue,  in  exercifing  his  functions  in  the  houfe  of  a  trader,  abufes 
inch  trader,  ot  damages  his  goods,  the  farmers  of  the  revenue  who 
•have  a|^inted  him  are  anfwerable  for  fuch  injury,  and  obliged  to 
pay  the  damages  to  which  their  agent  is  condemned,  faving  dieir  re- 
Courfe  againft  him  \  becaufe  the  agent  has  committed  the  injury 
in  the  difcharge  of  his  functions*  But  if  the  agent  had  ill-<reated 
pr  robbed  any  perfon  in  a  matter  not  connefted  with  his  f  ua£lions, 
they  ^would  not  be  anfwerabk. 

(tf )  Si  pluret  nflvcm  exercaat,  cum  qvolibet  contt  la  Iblidom  tfi  potdL  Ne  in  phnei 
•dTcrfarios  dlftriogfttar  qui  eum  ono  coatraxcrit* 

{h)  laein  (Cc.  LiMo)  tit,  fi  Ubidnarlm,  qiaof  Qnecc  fi«H^^>  ^  ^f  mtrtwmm 
fi^lnrtt  Tocant,  fenmiD  pollki^rtm  hubocric,  ifqaemorCtttun  Tpoliaveri^  distal  ia  eus 
^«a  iaSitoiiam  aaiqneai,  fiaa?  it  *  iM  *  bjorimiin  aftio  coofetaeti 

This 
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This  obligation  of  the  employer  is  acceflaiy  to  the  principal  ob-  . 
Kgation  of  the  agent,  wh<5  committl^d  the  Injury. 

It  is  co-extenfive  with  the  principal  obligation,  in  refpe^  of  the 
'damages  dae  to  the  perfon  ^ho  has  furred  the  injury  ;  but  the 
Employer  is  only  bobnd  civilly^  although  ^the  perfon  eommitting  th4 
injury  may  be  fiibjedl  to  perfonal  corrc'£tion  ;  the  employers  cannCt 
bppoie  againft  the  a^ion  Which  arifes  from  fttch  injury,  either  the 
exception  of  diyifion^  oir  of  difcuflion ;  they  can  only  requirei 
bpon*  paying  the  damages^  a  ceffion  of  the  a£lions  of  the  cteditor. 

* 
••■  - .  •  ■    •  •  ■  '      . 

5  V.     Of  Heads  of  Familus  and  Maflerh 

'    '-^    J.        Another  kind  of  accefiary  obligations  is  that  of  heads  of 
families,  who  ate  refponiible  for  the  injuries  committed 
))y  their  minor  children  and  their  wiVe'S)  if  they  did  not  prevent  them^ 
having  it  in  their  power  to  do  fo; 

They  are  fuppofed  to  have  had  it  in  their  power  tb  prevent  the 
injury,  when  it  was  committed  in  their  prefcnce  ;  if  it  were  com-^ 
mittcd  in  their  abfencci  We  miift  judge  by  circumflances  whether 
the  father  could  have  prevented  it:  for  inilance,  if  a  child  lias  had 
a  quarrel  With  his  companio!),  and  has  wcthd^d  him  with  a  fwprd^ 
>  although  not  in  the  prefence  of  his  father,  the  father  may  be  an* 
fwerable  for  the  injury,  as  having  had  it  in  his  power  to  prevent  it^' 
by  not  allowing  hift  fon  to  weir  a  fword,  efpecially  if  he  Was  na« 
Rurally  quarrelfome. 

w.  -  •  -  What  we  have  laid  of  fathers  is  equally  applicable  t6 
ihothefsi  wheni  after  the  death  of  their  hufbands,  they' 
have  their  chiFdren  tinder  their  power  \  and  alfo  to  xtiafters^  tutors; 
and  to  all  thofe  who  have  children  under  their  care. 
J.  '  ,  -  Maftets  ate  likewife  anfWcrabJe  for  the  fauK-s  of  their 
JTervaiitst  wheti  they  have  not  prevented  them,  hating  ii 
in  theit  power  to  do  fo; 

They  are  even  refponfihie  for  thdfe  which  they  could  not  prevent^ 
if  the  fetvants  committed  them  iii  the  fun&ions  to  which  they 
were  appointed ;  for  itiftance,  if  your  coachman  in  driving  yotir 
carriage  has,  through  brutality  or  unlkilfulnefs,  caufed  any  damsrge^ 
jou  are  civilly  refponfible  for  it,  faving  your  recourfe  againft  him 
who  is  the  principal  debtor. 

Fathers  and  mafters  are  not  anfwerable  for  die  coritra£b  of  tfa^r 
children,  or  fervants,  unlefs  it  can  be  proved  that  they  had  intrttft* 
ed  them  with  the  tonAnfk  of  fiime  bofinelii  to  which  tbefe  C0Dtfa£to 
ichte  (fi)i 

(tf )  Sec  74«  0tfu  mi  ooM» 

Vol.  L  2  fog 
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For  inftance,  if  it  was  proveJ  that  I  was  in  the  habit  of  paying 
tradefmcn  for  the  articles  of  drefs,  with  which  t'hcy  furnifhcd  my 
daughter,  or  for  the  provifions  of  my  houfc  fupplied  to  my  cook,  a 
tradefman  would  be  entitled  to  demand  payment  from  me,  for  what 
they  might  purchafe  in  my  name,  unlefs  I  could  prove  that  I  had  given 
him  notice  not  to  fupply  them,  or  at  leaft,  unlefs  what  he  fupplied 
greatly  exceeded  what  was  requifite  for  the  proyifion  of  my  family  \ 
in  default  of  his  proving  fuch  habit,  I  fliould  bedifcharged  from  the 
demand  by  affirming  that  when  I  fent  «my  daughter,  or  my  cook 
to  purchafe  the  provifions,  I  gave  them  money  to  pay  for  them. 
Arret  du  Journal des  Audiences^  Tom*  5. 


S  E  CT  I  ON    IX.(«) 

Q/'/^^  pa£ium  conftitutae  pecuniae,  {b) 

In  the  firft  edition  of  this  work,  we  omitted  to  fpeakof  the^^r' 
turn  confiitutit  pecunia^  and  the  engagement  refulting  from  it  %  which 

(«)  This  fcAioo  not  having  been  included  in  the  firft  edition  of  the  original^  is  aum- 
bcred  feparately. 

{b)  There  appears  to  ine  tobe  a  ftnlcing  conformicy  between  the  faff  urn  eon/litBt^  ff 
fimrtrf  ai  defined  in  this  feAion,  and  the  initb'ttuiut  mjfmmffit  of  the  Bngl'folva.  The 
p0Sum  cenfiitMf4t  fteuffige^VfMt  a  promife  to  pay,  a  fubfifting  debt  whether  natural  or  ciTil| 
made  in  fuch  a  manner  at  not  to  extinguifli  tlie  preceding  debt,  and  introduced  by  the 
^  ^taetor  toobviate  fome  formal  difficulties.  Tht  u&\on  of  hdehitatutaffumf Jit ,  wubreught 
upon  a  proovfe  for  the  payment  of  a  debti  it  was  not  fubjed  to  the  wager  of  law  and 
pther  technical  difficultiea  of  the  regular  •dlion  of  ilebt ;  bot  by  fuch  promilc  the  right  to 
the  adioo  of  debt  was  not  eitinguiflied  or  varied.  In  ShJet  cafe*  4  Rtp.  4.  the'dtcUiatioa 
ftatedy  that  in  coniideration  that  the  plaintiff  fold  the  defendant  certain  com^  the  defen- 
dant promjfed  to  pay.  The  jury,  by  a  fpectal  verdiCti  found  that  there  was  no  other  piottttfe 
eicept  the  bargain  for  the  (ale*  From  the  difcul&on  which  this  cale  received » it  is  evident 
that  it  could  not  have  been  before  that  time  ufual  to  proceed  in  offkn^t  without  a  diftioQ 
erprefs  promifei  but  the  right  of  a^ion  was  eftabliihed  \  and  the  caf^  is  in  a  great  degree 
the  fupportof  the  moft  ordinary  a^^ion  in  modem  pradice.  It  wiU  be  recolleded  that  the 
jeilottfy  of  the  civil  law^  formerly  entettaincd  by  the  common  lawyert  in  this  country, 
did  not  extend  to  the  Chancellon  by  whom  writs  were  framed,  that  this  form  of  aAioo  is 
of  coofiderable  antiquity,  though  the  more  extended  application  ofltisto  be  dated  from 
the  cafe  that  his  been  mentioned,  and  when  it  is  added  that  the  term  nadmm  ftf^awi 
which  we  ufe  to  import  a  promife  void  for  want  of  confiderat^oRj  ia  immediately  barro*ed 
from  the  Romsn  law  j  the  tefemblance  between  the  two  fy  ftems,  with  regard  to  this  fubjefi, 
appears  to  be  too  Arong  to  be  merely  accidental* 

The  preceding  obfervations  wece  made  as  forming  part  of  a  difcnflfon,  refpefliog  the 
qoeftion  whether  an  indorfer  of  a  bill  of  exchange,  making  a  promife  to  pay,  ar'ter  he  is 
legally  exooerated|  under  the  apprehenfion  through  ignorance  of  law  that  he  is  flill  liable. 
Is  bound  by  the  promife.  The  conclusion  which  I  have  found  upon  that  fobjeft  is,  that 
tbefuppofition  of  fuch  a  refponfibility  is  contrary  t»  ihc^  true,  principles  of  juridical  rca- 
lening,  however^  the  oppofite  doArioe  may  have  been  c^bUihed  by  authority.  The 
authority  of  the  law  mentioned,  n,  6.  Injrt^  was  confidered  at  an  argument  in  fupport  of 
my  general  condufion*  It  it  probable  that  that  difcuffion' accompaiied  by  a  traaflationof 
tfAgu^u^tDlffertMtkm  on  Mifiaka  •^Xtfw,  may,  unle&  prudential  eeBfideradoosioter- 
veoe^  appear  before  the  public  at  an  earlier  period  than  the  picfeat  voliffle* 

*  is 


*  9^1  Of  tie  pactum  conjiituta pccunia.  307 

is~in  feme  degree  a  kind  of  acceflary  obligation,  fince  it  is  added 
to  a  primary  obligation^  and  only  contra£led  in  order  to  con- 
linn  it. 

The  paBum  conJliiuU puunia^'mxSci  the  Rofnafu,  was  an 

agreement  by  ^hich   a  pcrfon  appointed  to  his  creditor  a 

certain  day,  or  a  certain  time,  at  which  he  promifed  to  pay.     Diem 

folvenda  pecunia  'con/i^Uebat  ■:  this  rcfults  from  the  terms  of  the  edi£b 

de  conflitutd  pecuttid. 

The  word  pecunla  in  this  edift,  as  well  as  ill  the  Law  of  the 
Twelve  TaUer,  and  the  other  edifts  of  the  prators,  is  ufed  for  all 
kinds  of  things,  as  well  corporeal  as  incorporeal,  which  compofc 
the  property  of  individuals,  and  which  may  be  the  objeG  of  obliga- 
tions. **  Pecunia  nomitte  non  folam  numerata  pecunla^  fed  omnes  res 
famfoli  quam  mobiles^  bftam  corpora  quamjura  contwenturj  /.  22  2,  j^. 
de  verb.  Jig.     Pecttniie  appellatktte  rem  fignijicari  Proculus  ait.  L,  4. 

According  to  out  ufages,  a  paElum  conJlitut<e pecunia  may  be  defin* 
ed  (imply,  an  agreement  by  which  a  perfon  promifes  a  creditor  to 
pay  him.  ' 

4.      -  A  perfon  may  make  this  promife  to  his  own  creditor^ 

or  to  the  creditor  of  aiiothet. 

When  a  perfon,  by  this  pad,  promifes  his  own  creditor  to  pay 

him,  there  arifes  a  new  obligation,  which  does  not  deftmy  tlie 

former  by  which  he  was  already  bound,  but  which  is  acce0ary  to 

it ;  and  by  this  multiplicity  of  obligations  the  right  of  the  creditor 

Is  ftrengthened* 

In  this  refpcA,  the  right  feimded  upon  a  perfonal  credit  differs 

from  the  right  of  dominion  aiid  property ;  ^hen  I  have,  by  virtue 

of  any  title,  the  dominion  and  full  property  of  a  thing,  I  cannot 

further  a^quite  this  dominion  by  virtue  of  any  other  title  ;  dominium 

fton poteft  tiifi  epcund  caufd  contingere*  X.  3.  §  4.  de.  acq,poffi 

On  the  contrary,  though  I  am  already  creditor  of  a  thing  by 
virtue  of  one  title,  I  may  afterwards  become  creditor  of  the  fame 
thing,  either  of  the  fame  debtor  w^io  obliges  himfelf  anew  to  give 
it  me,  or  of  other  debtors. 

Paulus^  in  the  law  IS9>>  ff- de  reg,  Jur.  takes  nptice  of  this 
diilerence  between  the  tight  of  dominion  and  the  right  of  perfonal 
credit)  ''  non  ut  ex  plurtbus  cau/is  idem  nobis  deberi  potefi,  ita  ex  pluri-^ 
bus  cau/is  idem  poteft  noftrum  effeJ* 

|.        -.  What,  it  may  be  a(ked,  is  the  creditor  the  better  for 

the  new  obligation  which  the  debtor  contraAs  in  hia 
favour,  by  xhtpaihim  conflittsta  pecunia  f  It  is  of  ufe  both  in  point 
of  lawy  and  in  point  of  coilfcience  {dans  Fun  if  VatArefor).  In  point 
of  confcience,  ifn  ce  qui  concerne  lefor  interieur,)  the  more  the  obli- 

X  2  gations 


3o5  Of  the  paSium  conjlituia  pecmia.        [P.  II.  c-  6* 

gatipns  of  the  debtor  arc  multiplied,  the  greater  is  the  violation  of 
good  faith  in  not  performing  tliem,  and  confequently  the  right  of 
the  creditor"  to  expcft  the  execution  of  them,  becomes  fo  much  the 
jnore  ftrong.  In  point  of  law  \  when  the  obligation  of  the  debtor, 
who  by  this  pa£l  promifed  the  creditor  to  pay,  was  an  obligadon 
purely  natural,  as  with  the  Ramans  were  all  thoiJe  which  were  onlj 
formed  by  fimple  pa£ts,  and  not  accompanied  by  a  ftipulation;  it 
is  erident  that  the  obligation  which  the  debtor  contraAed  by  the 
paStum  conftituU  pecunia^  was  very  ufef ul  to  the  creditor,  as  it  pvc 
him  an  adion  which  the  former  did  not.  The  degree  of  infideiitjf 
which  attended  the  violation  of  reiterated  obligations,  induced  the 
praetor  to  give  this  a£tion  againft  the  debtor,  to  compel  him  to 
accomplifh  the  obligation  arifing  from  4he  pa&,  quouism  grave  ejl 
fidemfalli,^  Z.  \wff.  de  pec^  conft. 

When  the  obligation  of  the  debtor,  who  b]f^  thiB  pad  promifed  ' 
the  creditor  to  pay  him,  was  a  civil  obligation,  giving  a  right  of 
a£bion,  tjie  obligation  and  the  action  arifing  from  this  pad  were  no( 
indeed  neceilary ;  neverthclcfs,  the  pa£t  was  not  entirely  ufelefs,  and 
it  appears,  that  it  was  intcrpofed  with  refped  to  civil,  as  well  as  vitk 
refped  to  natural  obligations.  Debitum  ex  quacunque  caufa  confAtia 
pote/t  ex  quocumque  coHtraBu^  isfc.  jL.  I .  $  6.  is^/eq*  de  conft^  pee.  This 
pad  ferved  particularly  to  determine  the  time  when  the  payment 
was  to  be  made,  if  it  was  not  exprefled  by  the  contrad  \  and  this 
determination,  according  to  the  principles  of  the  Roman  law,  ferved 
pUnojure^  by  the  mere  lapfe  of  time,  to  put  the  debtor  in  mora,  when 
he  had  not  fatisfied  his  obligation :  whereas,  when  no  time  was 
fixed,  the  debtor  could  only  be  put  in  mora  per  litis  cont^ationem, 
P  -  Even  in  cafes  where  the  creditor  would  have  no 
need  of  the  pad  conjlittda  pecum^t^  in  order  to  fix  the  time 
of  payment,  on  account  of  ifs  being  already  fixed  and  determined  by 
the  contfad,  Wpian  decides  that  the  pad  may  ftill  be  of  fome  utility  r 
Si  is  qui  it  jure  civiii  eipratorio  debdat  in  diem  fit  ohligatus^  an  cof^itU" 
endo  teneatur  ;  habet  utriitatetKy  ut  ex  die  obligatus  confiituendofe  eadem 
iiefoluturumteneatur.     -£*  3-  §  2.ff.  d.  tii» 

In  order  to  underdand  in  what  this  utility  could  confift,  it  muft 
be  remembered  that,  according  to  the  principles  of  the  ancient 
Roman  law,  adions  depended  upon  embarraffing  formulae,  the 
lead  inattention  to  which  occafioned  a  failure  of  die  adionr 
it  was,  confequently,  'ufeful  ta  have  fevcral  adions  for  oiie  and 
the  fame  thing,  fo  that  if  ^«ne  failed  for  waiit  of  form,  rccourfc 
might  be  had  to  the  other  :  therefore  alAough  the  obligation  wa^ 
a  civil  obligation  which  gave  an  adion  to  the  creditor,  the  pad 
con/lituta  pecunis^  which  gave  a  new  adion^  was  not  altogether 
uCblefi. 

Pads 
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P  -  Pa£ls  ctmftituU  pecunU^  the  objed  of  which  was  the 
determination  of  a  certain  day  or  term,  in  which  a  peribn 
obliged  himfelf  to  the  creditor  to  pay  him  what  was  due  to  him^ 
are  fcarcely  .in  ufe  among  ue ;  for  the  determinaticm  of  the  time 
in  which  the  payment  i«  to  be  made,  which,  according  to  the  Roman 
law,  was  ufeful  to  the  creditor,  as  thereby  the  debtor  might  more  * 
ea£ly  be  pbced  in  mord^  is  not  generally,  according  to  the  princi' 
pies  of  our  i^rf/7^^  law,  of  any  utility  to  the  creditor:  fince  with 
us,  whether  there  be  a  certain  term  of  payment  or  not,  die  debtor 
can  in  general  only  be  placed  en  demeure^  by  a  judicial  interpel- 
lation. 

We  have,  however,  among  us  agreements  which  may  likewife 
be  called  pa£ks  conftitutdt  pecuni^,  by  which  a  promiie  is  made  to 
the  creditor  to  pay  him  what  is  owing  to  him  ;  fuch  are  thofe  by 
which  the  heirs  of  a  debtor  pafs  a  new  title  to  the  creditor,  and 
oblige  thcmfelves  to  pay  him  what  they  owe  him  in  their 
quality  of  heirs,  the  new  obligation  which  refults  from  this  ad:, 
and  which  is  cumulative  to  that  contra£ted  by  the  deceafed,  and 
is  ufeful  to  the  creditor,  as  it  gives  him  tlie  right  of  execution  to 
which  he  was  no  longer  entitled,  by  virtue  of  the  original  obli- 
gation* 

With  refpeA  to  this  pa£t  we  (hall  fee,  ift,  What  is  necefTary  to 
its  validity;  2d,  Whether  it  necrffarily  includes  a  term  within 
which  the  payment  is  to  be  made  j  3d,  Whether,  by  this  pad,  a 
perfon  may  oblige  himfelf  for  more  than  by  the  former  obliga- 
tion, or  for  another  thing, or  in  a  dilFercnt  manner ;  4th,  What  is  the 
nature  of  the  obligation,  which  aiifes  from  this  pzGt  \  we  (hall  fay 
fomething  in  a  5  th  §  of  the  pa  A,  by  which  a  promife  is  made  to  a 
creditor  to  give  him  a  certain  fecurlty, 

j  I.     Of  what  isrcquifite  to  a  paftum  conftltutx  pecuniae* 

_  ,  -  It  refults  from  the  definition  which  we  have  given  of 
the  pactum  ctmftituta  pecunia^  that  it  fuppofes-  the  pre- 
exiftence  of  a  debt,  which  is  promifed  to  be  paid  to  the  creditor ; 
therefore,  if  through  miftake  I  have  agreed  with  you  to  pay  you 
a  certain  fum,  which  I  thought  was  due  to  you  from  me  or  from 
another,  the  miftake  being  afterwards  difcovered,  you  cannot  de« 
mand  the  paymenj  of  it,  the  pa£l  being  void  for  wantt)f  a  debt, 
which  was  the  foundation  of  it  \  ^  Halfenus  conftitutum  valeiiij!' 
^tfd confiituitur  dehitumJitJ^     i,  ^^'ff*  ^^  Conft,  Pec. 

What  if  I  have  promifed  you  to  pay  a  certain  fum,  which  I  have 
declared  was  owi^g  to  youf  although  at  the  time  I  knew  thai  I  diA 

X3  not 


310  Of  the  pactum  conjiituia  pecunta.        [P.  11.  c.  6. 

not  owe  it  to  you?  this  agreement  cannot  be  valid  as  zpaBum  cm-* 
Jlituta  pecuniae  for  want  of  the  debt  which  ought  to  be  the  founda- 
tion of  \t  \  it  is  in  this  cafe  a  donation  which  I  intend  to  make  you, 
and  it  cannot  be  valid  unlefs  it  be  accompanied  by  the  forms  which 
the  civil  law  requires  for  the  validity  of  donations. 
P       ^  When  the  debt,  which  was  promifed  to  be  paid  by  the 

pad:  cGnJi'ttuta  pecuniae  was  fufpended  by  a  condition  un^ 
der  which  it  had  been  contra£ied,  and  which  was  not  yet  accom-t 
pliflied  ;  although  there  is  not  as  yet  any  debt,  yet  if,  in  the  fequet 
the  condition  is  accompliihed,  the  pa£l  will  be  valid :  for,  as  con^ 
ditions,  when  they  are  accompliilied,  have  an  efFed  which  is  retr<H 
fpeflnre  to  the  time  6f  the  contra£i,  the  debt  will  be  deemed  to  have 
exifted .  from  the  time  that  it  was  contraded,  and  confequently  at 
the  time  of  the  paBum  coriftiiuta  pecuniae  which  did  not  intervene 
till  after,     i.  .19.  {a)ff.  d.  tit. 

But  if  the  condition  happens  to  fail,  the  pa£l  will  not  be  valid  1 
it  neceflarily  includes  the  condition  under  which  the  debt  was  duc» 
although  not  expreflfed. 

What  if  I  had  exprefsly  promifed  to  pay,  even  in  cafe  the  con-^ 
dition  fliould  happen  to  fail  i  The  promife  to  pay  in  tiilis  cafe  can- 
not be  valid  as  a  pafi  confiituta  pecunue^  for  want  of  a  debt  which 
xnay  ferve  as  a  foundation  for  it ;  it  amounts,  in  cafe  of  the  failure 
of  the  condition,  to  a  donation,  which  cannot  be  valid  unleisthcaft 
is  accompanied  with  the  regular  forms. 

-  g  .  It  dots  not  matter  in  what  manner  the  thing  promifed 
to  be  paid  by  the  paft  cotjjlituts  pecunU  is  due  j  for  in 
whatever  manner  the  thing  which  I  promife  to  pay  you  is  ducj^ 
f  ven  if  it  is  by  a  merely  natural  obligation,  it  is  not  a  donation,  it 
is  a  payment,  which  I  promife  to  make  to  you,  and  confequently 
it  is  a  real  paElutn  con/lituta pecunia. 

Wliat  if  the  debt  was  of  a  nature  exprefsly  difallowed  by  th^ 
civil  law  ?  would  the  paft  conJHitita  pecuniae  by  which  a  perfon 
obliged  himfelflo  pay  it  be  valid  ?  I  think,  that  if  this  debt  weredif-. 
allowed  by  the  civil  law,  not  from  any  defe£t  in  its  confideration, 
but  from  an  incapacity  of  the  perfon  who  contraSed  it,  and  if  thia 
incapacity  did  not  fubiift  at  the  tin:ie  of  the  pa&,  the  pad  would  be 
valid. 

For  inftance,  if  a  woman  under  the  power  of  her  hufband  has 
borrowed  a  fum  of  money,  which  has  not  turned  out  to  her  benefit. 
I  think  that  if  (he  becomes  a  widow,  ihe  may  legally  oblige  her-^ 
felf  by  this  paA  to  pay  it :  for  although  this  debt  is  difallowed  by 

(a)  Id  quod  fab  condiciooe  debetvrn  five  pure,  five  certo  die  cojiftltuaturi  eadem  con-. 
Udooe  fuljpeaditttr  \  ut  cxifttnte  coDditiooe  teaeator,  defici^ate,  utrique  wSCiq  dff ercet. 

the 
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the  civil  law  which  declares  it  void,  its  being  due  ia  pOint  of  con« 
fcience,  is  fufficient  to  render  the  payment  of  it  a  real  payment,  and 
not  a  donation ;  whence  it  follows,  that  the  agreement  by  which 
(he  promifes  to  pay  it,  is  not  a  donation  but  a  promife  to  pay,  and 
confequently  a  real  paBum  confiituta  pecunia^  which  (he  may  law* 
fully  make,  as  (he  was  then  free  and  capable  of  entering  into  an 
obligation  ;  what  we  have  decided  fupra^  n.  395,  that  this  obliga- 
tion cannot  ferve  as  a  foundation  for  that  of  a  furety,  may  be  here 
oflef^d  as  an  objedion  to  its  ferving  as  a  foundation  for  the  faffwn 
mfiitut^  pecuniae 

I  anfwer  that  there  ss  a  great  difierence  between  the  one  and  the 
other;  the  engagement  of  a  furety  is  only  a  (imple  adheGon  to  the 
obligation  of  the  principal  debtor  ;  fuch  engagement  cannot  fub(i{t 
by  itfelf  alone ;  there  muft  be  a  principal  obligation  to  which  it  it 
acceflary  i  now  an  obligation'  which  the  civil  law  difallows,  and 
which  it  declares  abfolutely  void,  is  not  fufceptible  of  acceflion,  and 
confequently  cannot  ferve  as  the  foundation  for  the  engagement 
of  a  furety%  The  right  which  I  acquire  againd  you,  when  you  be* 
come  furety  for  any  one  in  my  favour,  being  only  an  exten(ion  of 
the  right,  which  I  have  againft  the  perfon  on  whofe  behalf  you  en- 
gage ;  if  I  have  none  againft  him,  (the  law  declaring  his  obligation 
abfolutely  void,)  I  can  have  none  againft  you.  The  cafe  is  not 
the  fame  with  refpe£l  to  the  paBum  conJUtutm  pecunia.  If  It  is  faid 
that  the  obligation  which  arifes  from  it  is  acceffary  to  the  princi- 
pal obligation,  which  a  perfon  obliges  himfelf  by  this  pad  to  dif- 
charge,  it  is  only  faid  to  denote  its  being  added  to  the  principal 
obligation ;  and  not  in  the  fame  fenfe  as  when  it  is  faid  of  the  engage- 
ment of  a  furety,  that  it  is  only  a  (imple  adh^fion  to  the  principal 
obligation  i  it  is  an  obligation  which  fubfiils  by  itfelf,  propriis  v/- 
rihs^  and  even  fometimes  after  the  principal  obligation  has  ceafed 
to  exift  ;  as  we  (hall  fee  infra,  by  the  law  1 8.  (n)  §  \.ff^  d.  tit. 

If  it  is  the  efience  of  the  paBum  conftituUpecunia,  that  there  (hall 
be  a  pre-exiftiog  debt5  it  is  only  becaufe  it  muft  have  for  its  obje£l 
a  payment,  without  whic;h  it  will  amount  to  a  donation  :  Now,  in 
order  that  this  paA  (hould  be  regarded  as  a  donation,  and  that  its 
obje&  (hould  be  a  payment^  it  is  fufficient  that  the  debt  promiied 

(«)  Qttod  Adjidtor  lAMqvt  pecvnzam,  cuii  conititucbatvi»  i»bbxtam  rv* 
iSflBy  incerpreutionem  pleatorem  eyigit*  Nam  primom  iDad  efficit,  ut»  fi  qaid  tunc  debi- 
tum  fttit,  0910  conftitucrctur,  nunc  ooii  fie,  oibibinioui  ccneat  conftitutmn :  quia  lecforumia 
MiBtto  tcfcrt*  Proinde  temporali  a£biooe  obligatum  conftituendo,  Celfai  et  Jalianut  (cribonC 
tcfltfi  deberc :  licet  poft  cooftitotum  dies  temporalis  vfiioois  exierit*  QjMrt  et  fi  poft 
tenput  obligationii  ie  iblutarum  conftiiuerity  adhuc  idem  Jaliaaos  potat }  qooalilD  ta 
tUDpote  confiituit,  quo  erat  obligacioi  licet  ia  id  tempos,  quo  noa  teocbttni. 

X4  to 


to  be  paid  (ho^d  be  due  in  poi^t  of  confcience,  and  confequently 
that  there  (hould  be  a  juft  caufe  of  pajment,  although  it  coald  not 
}^  enforced  in  point  pf  la^« 

•  .  Qbferye,  however|i  tha(  for  the  paQ  confiiitai  fieamut^ 
by  which  a  promife  has  been  made  to  pay  a  debt,  which 
the  civil  law  difallows  and  annul89  to  be  validj  it  is  neceffary  that 
^is  debt  he  not  reproved  for  any  vice  in  it$  confiderationj  but  only 
for  a  civil  incapacity  iq  the  perfun  contraAing,  and  that  this  in* 
capacity  (hould  not  continue  to  fubfift  at  the  time  of  the  pad^ 
as  in  the  inftance  juft  given;  but  if  the  debt  pron^fed  to 
^  paid  by  the  pa6iuvi  cot^itutf  pecunUy  were  reproved  by  the 
(ivil  law  on  account  of  its  confideratiop,  as  a  debt  incurred  for 
expences  at  a  tavern,  by  a  perfon  reCding  in  the  fame  town,  al- 
though it  be  due  in  point  of  confcience,  and  although  the  payment 
pf  it  wo.ul(l  be  valid^^neverthelef^  the  pa£l  by  yrhich  it  waspromifcd 
to  be  paid  would  not,  becaufe  tli^  badnefs  of  the  confideration 
would  always  fubfift  ;  whether  the  deoiand  is  by  virtue  of  the  ori« 

'  ginal  obligation,  or  by  yirtu^  pf  tlte  pad,  it  is  ftill  the  demsmd  of 
a  tavern  debt,  which  cannot  be  admitted  in  a  court  of  juft  ice. 
P  -        When  a  debt  is  only  fuch  according  to  the  fubtilty  of 

law,  fuch  as  tliat  j-efulting  from  a  promife  which  yoiii 
liave  extorted  from  me  by  force  and  violent,  apd  whic^  I  am 
pot  bound  to  perform  either  in  point  of  law,  as  I  can  defend 

•  myfelf  by  an  exception,  or  in  point  of  confcience,  it  cannot  fene 
as  the  foundation  of  a  paBwn  conjiitut^  pecimi^y  U  &'  qms  coih, 
fittterit  quod  jure  civili  ti^bebaf^  jure  pratorio  mndehebaty  id  eji  per 
ixcepiiotum  ;  an  conftztuendo  Uneatur  T  Et  efi  verum  non  tenni^ 
quia  dehita  juribus  {a)  non  efl  pecunia  qua  con/Htuia  eJlV  L.  3.$  i, 
Jf.de  pec.  confl.  The  reafon  is,  that  as  it  is  of  the  eflence  of  the 
poRutn  con/ihui£  pecunia^  to  have  for  its  object  tlie  payment  of  a 
^ebt,  and  a  debt  of  which  a  valid  payment  cannot  be  made,  canno^ 
\t  the  objed  of  fuch  a  pa£^  \  for  either  the  payment,  is  made 
by  enK>c  and  is  not  valid,  as  there  is  a  right  of  repetition,  i..  2I 
}  3*^.  de  pmd.  indeb.  {b)  or  it  is  made  with  the  knowledge  of  the  bad- 
xiefa  of  the  debt,  and  in  this  cafe  it  is  rathor  a  donation  than  a  pay* 
ment ;  according  to  the  rule,  *<  Cujus  per  errmrem  dais  repeiitu  ej^ 
^us  confuiu  dqti  ^donatio  ejl^*  i.  53.  de  R.  jur.  J^ow  a  donatioA 
cannot  be  the  obje6l  pf  a  pa3utn  conftktast  pecunue^  this  can  onlj 
be  the  payment  of  a  debt. 

{a)  \A  eft  nee  jare  nitanfi,  Dec  quoad  effefiom  jore  cifiliy  propter  rxcepdonen. 

\h)  Jniihttum  autem  /thttttm  accipimuSf  non  folom  fi  onmino  non  debeatur,  fed  ft  ^ 
l^rallqaamcaBcepuofieai  pe^pctuaa  pcci  aoa  poterat :  nili  fclenvic  tot«oi  exccptJooef 
Iblviu  ^      ' 

§  ft 
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.  -       It  is  indeed  neceflary^  as  we  have  hitherto  feen,  to  tSe 

*'  Talidity  of  a  paBum  con/Htut^t  fifoinUy  that  at  the  time  of 

the  pa£l  there  (hould  be  a  debt*  which  by  this  padi  is  promifed  to 
be  paid  \  but  it  is  not  always  necefiary  that  the  thing  which  is  the 
objed  of  the  ipaSt  ihould  exift»  for  if  it  had  perilhed  by  die  fault  of 
the  debtor^  it  wo^ld  continue  to  be  di;e,  as  we  ihall  fee  infrof  p.  3. 
c.  d.  art.  3.  which  is  fufficient  to  render  valid  the  pa<l,  by  which 
he  promifes  to  pay  the  thing  that  no  longer  exifts»  and  obliges  hin| 
to  pay  the  value  of  it.  This  is  the  decifion  of  JuHan  j  «  Promjfw 
Ixmints^  bomine  purtuo  quum  per  eum  Jlaret  quominus  tradiretur^  fi 
hommem  daitirum  fe  ,conftituefit^  di  con/tituta  p^cum4  UnebHur  ut  pre* 
tium  ejus folvat.^*  L.  I'^.ff^  4-  titf 

-  .  Provided,  at  the  time  of  th$  pa£l,  there  exifts  a  debt, 
the  payment  of  which  is  the  objeft  of  it,  it  is  immaterial 
%o  the  validity  of  the  pad,  whether  the  promife  of  payment  be  made 
by  the  debtor,  or  any  other  perfon  for  him*  £t  ^uo4  tgo  debeo  tm 
fonfiituendo  teneberis.  Zr.  5.  (  i).  if.  ///• 

It  is  not  even  necefiary,  that  the  confent  pf  the  debtor  (hould 
intetvene,  when  another  obliges  hipifelf  on  his  behalf  to  pay  what 
he  owes.  The  engagement  may  be  even  made  againft  his  confent  | 
for  in  the  fame  manner  as  one  perfon  may  pay  for  another^  without 
or  againft  his  confent,  L,  $2'jf'  de/clut^  (a),  he  may  enter  into 
an  obligation  for  fuch  payment.  This  is  laid  down  by  Ulpian^ 
^*  Utrum  pTdfentf  debitore,  an  abfente  conflitMot  quis  p^f*oi  refert :  Hoe 
pmpUus  etiam  invito  ;  undefo/fam  putat  opinionem  Labeonis  exiftimdpiix 
Jipofiquiim  quis  conflituit  pro  a/fo,  dominus  ei  denuntiet  nefolvaiy  except 
tionetn  dandami  nee  immerito^  nam  cum  fetnel ft  obligatus  qui  confiiti^it^ 
falfum  debitorisy  non  debet  eum  excufare,  Z.  27.^  J.  tii. 

I  may  indeed,  by  the  paBum  conflitutse  pecunia^  promife  to  pay 
whaf  isdue  from  another  perfon;  but  it  is  requifite,  to.  the  validity 
of  the  pa£b,  that  I  ihould  promife  to  pay  it  as  due  from  the  perfon 
who  was  really  the  debtor ;  if  I  promife  to  pay,  as  fuppofing  my* 
felf  to  be  the  debtor,  when,  in  fa£i,  I  am  not  fo,  the  pa£t  is  not 
valid.   L^  II.  ff.  die.  tit.  {b) 

P         ^         In  like  manner,  as  a  payment  is  valid,  not  only  when  it 

lis  made  to  a  creditor,  but  alfo  when  it  is  made  to  ano« 

fhcr  by  his  order,  or  with  his  confent ;  fo  a  paft  is  valid,  whether 

the  promife  be  made  to  the  creditor,  or  to  any  other,  provided  it  be 

(«)  Sobete  pro  ignorante  &  invito  cuique  licet,  cam  fit  jure  cWib  conftitutaiD,  lasers 
t^am  if  norantis  bvitHiiit  melioreai  conditioaon  faoere. 

{b) .  Hadeont  igitor  conftitutum  valebit,  fi,  quod  conftiruitur,  debitam  fit,  etiam  ft 
IM1U111  apfarec,  qui  iomim  4ebeat  s  vl  pota,  fi  ante  aditam  hercditarem  debicotk,  vcl  capto 
•o  ab  iiofiibM,  cooftituat  quia  fe  Iblotttnim ;  aaa  h  Pompooiai  feiHU  valcre  otafiictttwi^ 
|«Ottafa  debita  pecBDia  coafiitvu  dL 

made 
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made  \nth  his  confent*  It  is  in  this  manner  that  we  are  to  under- 
ftand  what  is  faid  by  Ulpian^  ^od  amjtituitur  in  rem  exaEium  ejl^ 
nam  utique  ut  is  cui  conftituitur  creditor  fit;  non  quod  tihi  debetur^  ft 
fnihi  cbn/litufltur  debetur.  Z.  5.  §  2.  Provided,  as  we  have  faid,  it 
be  by  the  confent  of  the  creditor :  but  if  a  promife  was  made  to 
pay  any  other  than  the  creditor  without  his  confent,  the  pad  would 
not  be  valid,  even  though  made  to  a  perfon  to  whom  a  payment 
would  be  fufficient.  Si  mihi  aut  Tttiojiipuler ;  Titio  conftitui  fuo  no* 
piiMf  fays  UJpian,  mn  poffe  Julianiu  aitj  qucd  non  babet  petititmem^ 
iamet/i  ei  Jolvi  poJftU  L.  *J*ff^  d,  tit. 

f 

}  IL  Whether  the  pa£lum  conftitutie  pecunix  neceffarilj  includes  4 
T^nii  within  which  there  is  a  Promife  topay^ 

.         -  According  to  the  Roman  law^  as  we  have  already  ob- 

ferved,  the  paBum  conftituta  pecunix  generally  included  a 
certain  day  or  term,  in  whjch  a  promife  was  made  to  pay.  .  Thi« 
word  conftitutum  appeared  fo  manifeftly  to  include  the  idea  of  a 
term  of  payment,  that  it  was  doubtful  whether  the  paBum  conJOtuUt 
pecuniit  could  be  valid,  if  no  term  was  expreifed  \  this  we  learn  from 
Ulpiany  who  thinks,  however,  that  the  pads  would  be  valid,  but. 
that  a  term>of  at  leaft  ten  days  ihould  be  implied.  Z>.  21*  (^i)  $  u 
f.  de  tit. 

This  decifion,  in  my  opinion,  ought  only  to  apply  where  the  ori-» 
ginal  contrad  was  alfo  without  any  term  Of  payment  \  but  if  thei 
contrad  imported  a  term  in  which  the  debt  was  to  be  paid,  I  think 
that  the  parties  (hould  be  prefumed  in  the  padium  conftitut^  pecunia^ 
to  have  agreed  upon  the  time  imported  by  the  contrad 
,  This  principle  of  the  Roman  law,  that  the  paBum  eon/lituta  pe^ 
cunia  ought  always  to  contain  a  certain  term,  exprefled  or  under- 
flood,  in  which  the  payment  promifed  by  this  pad  (houid  be  made, 
does  hot  prevail  with  usj  asr  we  have  obferved  at  the  beginning 
of  this  fedion. 

$  III.  Whether  a  Perfon  may  by  the  padum  conflitutae  pecunix  Migc 
himfelffor  more  than  is  due^  or  for  any  other  Things  or  in  a  different 
Manner^  t 

s  * 

r  ir  1  ^^  ^^  not  neceflary  to  the  validity  of  thtpaffum  confH-^ 

^         tutit  pecuniae  that  what  is  promifed  to  be  paid  fliould  be 

(«]  S!  fine  die  conftituif,  poteft  ^uidcm  dici,  te  bob  tcacrty  licet  vctba  edi£ki  latept* 
teaaty  lUoquin  et  confellim  igi  cecum  poterit,  fi  ftattoiy  ut  conilituiftty  ooo  folvaij  fed 
nwidicum  tttDpui  ftatucudiiia  eft,  nou  minoi  decern  dieronii  b(  exaftio  cdebre(ar. 

precifelf 
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precifely  the  fame  fum  which  is  due  v  it  may  be  a  lefs  fum:  *<  Sf 
quis  viginti  dtbenSy  decern  cpnfiituii  fe  foluturuniy  teneUturr  L.  I3.jf.  de 
jic.  cen/l.  Obferve,  that  in  this  cafe,  although  the  debtor  is  only 
bound  ex  paffo  amftituta  pecunla  in  decent^  he  is  (till  debtor  of  the 
whole  fum  \  "  w  prtftina  obligatione^  xHxtpaBum  (conftitutdepecunutj 
not  deftroying  the  former  obligationi  and  only  acceding  to  it, 
f.  ^  .  A  valid  promife  may  be  made  by  the  paSium  conftitutse 

pecuniay  for  a  lefs  fum  than  is  due,  but  not  for  a  greater  i 
and  if  the  pa£t  would  only  be  valid  tQ  the  amount  of  the  fum  ^jxt^ 
v.  g.  Ji  quU  centum  aureos  deiens,  ducentas  conflitnit^  in  centum  tantum^ 
wiodo  tenetur.   L,  il,  §  i>  ff»  de  t. 

The  reafon  is/that  if  what 'was  given  were  more  than  the  fum  ^ue, 
it  would  not  be  a  payment,  but  a  donation ;  now,  as  we  have  often 
faid  already,  •  the  paSlum  conjlituta  pecunia  can  only  be  valid  as  a  pro- 
mife to  pay,  and  not  as  a  donation. 

For  the  fame  reafon,  if  a  perfon  had  promifed  by  this  pa£l  to 

pay  fomething  elfe,  beiides  the  fum  which  he  owes,  the  pa£l  would 

only  be  valid  for  the  fum  |  J!  decern  debeantur^  et  decern  et  Sticbum 

conftituaty  poteji  did  decern  tantummodo  nomine  teneri,  X.  I2. 

r  16  1         ^^  **  "^^'  however,  neceffary  to  the  validity  of  the 

paBum  conftituta  pecunia^  that  a  perfon  fliould  oblige  him* 

felf  to  pay  precifely  the  fame  thing  which  is  due :  he  may  effe£tually 

promife  to  pay  fomething  elfe,v  not  beyond  that  which  is  due,  but  ia 

the  (lead*  of  it ;  for  the  payment  of  another  thing  in  place  of  that 

which  is  due,  being  vsllid  when  the  creditor  confents  to  it,  as  we 

(hall  fee  infra  po/t.  3.  n.  495.  the  agreement  to  pay  a  different  thing, 

ought  in  like  manner  to  be  valid.     This  is  laid  down  by  Uipian  : 

An  poteji  conftitui  aliud  quam  qubd  debetur,  quantum   eft  *   fed  cum 

Jam  placet   rem  pro  re  folvipoffey  nihil  probibet  etaliud  pro  debito  con^ 

Jlitui.  Zr.  !•  5  5.  rf-  ///. 

P  .  This  pad  for  paying  fomething  elfe  inftead  of  the 
thing  due,  may  be  made  not  only  by  the  debtor,  but  by 
a  third  perfon,  who  promifes  to .  pay  fuch  other  thing  for  the 
debtor ;  for  as  a  third  perfon  may  make  a  valid  payment  on  behalf 
of  the  debtor,  of  a  thing  different  from  that  which  is  due,  when  the 
creditor  confents  to  it,  he  may  alfo  make  a  valid  promife  by  tliis 
kind  of  pafi. 

In  this  refped,  this  pa6]:  differs  from  the  engagement  asfurety ; 
for,  as  we  have  feen  fupra^  368,  that  a  furety  cannot  legally  oblige 
himfelf  for  any  other  thing  than  that  which  is  due  by  the  principal 
debtor,  in  aRam  rem  quhm  qua  credita  ejiy  fdejujfor  obligari  non  pote/l. 
X.  ^%^ff,de  FideJ.  The  reafon  of  this  difference  is,  that  an  engage- 
ment as  furety  is  only  a  mere  adhefion  of  the  furety  to  the  obligation 

of 
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of  the  principal  debtor ;  it  cannot  therefore  have  a  difierent  objed:  on 
the  contrary,  the  paA  cofiftituU  pecunU  fuppofes  indeed  the  pre-ex- 
iftence  of  a  debt,  fince  it  has  for  its  objed  the  payment  of  fuch  debt; 
but  it  is  not,  on  that  account,  a  fimple  adhefion  to  the  principal  obli* 
gation ;  it  may  have  a  different  objedi  from  that  of  the  principal 
obligation ;  for  as  the  payment  of  the  principal  debt,  which  is  the 
objeA  of  the  paA,  may  be  made  with  the  confent  of  the  creditor, 
in  (bmetbing  elfe  than  the  thing  due^  a  promife  may  be  alfo  made 
by  this  pa£l  to  pay  another  thing  in  place  of  the  thing  due ;  in 
which  cafe,  the  pa&  has  another  objedt,  difierent  from  the  prin- 
cipal obligation.  Another  proof  that  die  pa£t  canftitut^ ffcunut  is 
not  a  rn^re  adhefion  to  the  principal  obligation,  is,  that  the  pb)i« 
gation  arifing  from  this  pa£l  fon^etimes  fubfifts  after  the  principal 
obligation  is  extinguiihed|  as  we  (hall  fee  in  the  foUovin^  pa^ 
ragraph. 

P  2  .  A  perfpn  may  oblige  himfelf  by  this  pa£l  in  a  different 
manner  from  the  principal  obligation :  for  inftance,  he 
may  oblige  himfelf  to  pay  in  a  dilTerent  place  from  that  imported  by 
the  principal  obligation:  turn  qui  Ephefi  premlfit  fe  jQlu$ur^m^j^ 
tanfiitmt  alia  loco  Je  foluturumy  teturi  con/lot.    L*  $•  J^»    4^  fci^ 

A  perfon  may  even  oblige  himfelf  by  this  pa£t,  to  pay  in  a  fliortcr 
time  than  that  imported  by  the  principal  obligation  :yr//«f^W/iri^ 
9re  die  confiituat  ft  foluiurumjimiliter  tenetur.  JL.  /\,jff\  </.  tit. 

This  pa£i,  by  which  a  promife  is  made  to  pay  in  a  ihorter  time^ 
is  valid,  whether  it  be  made  by  the  debtor,  or  by  a  third  pert 
fotif  whp  promifes  to  pay  for  him,  as  has  been  juftly  obferved  by 
Acurftusy  in  his  glofs  upon  tliis  law^ 

This  is  not  contrary  to  the  principle  of  law  which  we  have  ad-, 
duced  fupra  n.  370.  Illud  commune  eft  in  univerfis  qui  pro  aliis  M^ 
gMttur^  qu/oijifuerint  in  dtiriorem  caufam  adbihiti  placuit  eos  omnint^. 
non  oUigari.  L.  D\  $  7.  pp-  de  Fidej.\  for  this  principle  only 
applies  to  perfons  whofe  Qbligation  is  a  mere  adhefion  to  that 
of  the  principal  debtor,  fuch  as  fureties  \  but  the  obligation 
contraAed  by  the  paBum  amftituta  pecunis,  although  its  obje£^ 
ought  to  be  the  difcharge  of  a  pre-exilling  obligation,  is  not,  as 
we  have  already  remarked,  a  ^fimple  adhefion  to  fuch  obligai 
tion;  fince,  as  we  have  feen^  it  may  be  contrad^ed  to  give 
any  other  thing  inftead  of  what  is  due,  provided  it  he  in  difcharge, 
Ind  in  the  place  of  the  thing  due ;  fo,  provided  the  pa£i  has  no 
other  objeA  than  the  payment  of  the  debt,  a  perfon  may  oblige 
lumfelf  diereby  more  ftriAIy  than  the  debtor  was  obliged  by  die 
principal  obligation  \  and  coniequentlyi  to  make  the  payment  in  a 

(hortcr 
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Ihorter  time.  Acurfms  juftly  obferves  upon  this  law,  that  one  who 
obliges  himfelf  by  this  pa£l,  and  whom  he  calls  reus  confiituta  pecu^ 
nue^  is  in  this  refpe^i  different  from  a  furety. 

I  cannot  approve  of  the  opinion  of  Cujas^  who>  in  his  comftien- 
tary  upon  Paulus  ad  Ed,  upon  this  law,  cenfures  Acurftus  for 
haying  diftinguiflied  the  reus  conjlituta  pecunut  hdm  a  furety,  and 
maintains  that  the  furety  may,  as  well  as  th^  rriis  eonftitutm  fecumaf 
oblige  himfelf  to  pay  in  a  fhorter  time  than  the  principal  debtor^ 
and  that  there  is  no  paflage  in  the  law  to  the  contrary.^  I  ahfwery 
that  the  conclufion  that  furetles  cannot  oblige  themfelves  to  pay  in 
a  fhorter  time  than  the  principal  debtor,  is  fuffioiently  warranted  by 
the  laws  faying  in  general,  that  they  cannot  oblige  themfelves  rV 
duriorem  caufam^  for  it  is  evident,  that  the  condition  of  the  perfon 
who  obliges  himfelf  to  pay,  hic^  et  nuncy  and  without  a  term,  is  harder 
than  that  of  him  who  is  allowed  a  term  s  and  it  is  true,  that  he  is 
obliged  for  more,  fince  the  magnitude  of  the  obligation  is  eftimated 
■ot  only  quanfitate^  but  die^  conditioner  hcOj  life.  Further,  the  law 
ig.  (tf),  ^  S^ff*  de  Fid.  exprefsly  decides,  that  if  a  perfon  has  be« 
come  furety,  under  a  certain  condition,  for  a  principal  debtor,  who 
was  obliged  to  pay  at  the  end  of  a  certain  time,  and  the  condition 
is  accomplifhed  before  fuch  time,  the  furety  will  not  be  obliged  \ ' 
is  not  tliis  exprefsly  declaring,  that  a  furety  cannot  be  obliged  to 
pay  without  a  term,  when  the  principal  debtor  has  a  term? 

TTie  law  8.  {h\  ff.  de  pec.  conjl.  fumiflies  us  with 
*"  ^  another  example  of  the  principle,  that  a 'perfon  may 
oblige  himfelf  in  a  different  manner,  and  more  flridly,  by  the 
paBum  conflituta  pecuniae  than  by  the  principal  obligation:  it  de- 
cides, that  I  may  flipulate  by  tliis  pa6^,  that  a  perfon  may  pay  to 
me  alone  what  was,  by  the  principal  obligation,  papble  either  to 
myfelf,  or  into  the  hands  of  another  perfon,  which  could  not  be  done 
by  the  engagement  of  a  furety ;  the  condition  of  a  furety,  who 
is  deprived  of  the  power  which  the  debtor  has  of  paying  into  the 
hands  of  another,   being   more  flrlf);  than  that  of  the  principal 

debtor  ic).    L.  54.  f.  de  Fid. 

Lujas,. 

{a)  SttpuIatioDe  in  diem  concepts,  fidejoiTor  fi  fobcon^done  acceptuf  fnerit:  jui  eju| 
in  pendent!  ertti  uc  Ci  ante  diem  rouHitio  irapleU  fuefit»  nod  uUigetur^  fi  coQCuneret  die* 
cc  conditio,  vel  etiam  tiitvn  cond'uto  fecuta  fucrit,  ob^ctur. 

{if)  Si  veromihi,  autThio  conftitaecis  te  CuluCuranny  oihi  competit  afiio.  Qood  fi 
ppftea  qujm  foil  mihi  te  foluturumcontlituini,  folvcris  Tirio,  nihilominttt  mihi  tencberit. 

(c)  Hi,  qvi  sccctrionis  loco  piomttunty  in  loviorem  caofiim  acctpi  poflunt^  in  deterloreni 
sonp  /War  ldt<  fi  «  ceomilu  ftipuUCiia  ftm,  a  fideju4ibre  mihi  auk  Ticioy  neliofem 
ctufAin  efle  BdejuflTorii  Jutianus  purat,  tjuia  pote^  vel  Titio  foUere.  Quod  fi  a  r«  mij^ 
SMt  I'iU'j  0^'«|>ulatuty  a  fidrjuffcrc  mihi  tantnm  intenrogem:  in  dcteriorem  caufam  icceptunt 
^ejudurciB  Jttijania  aic  Qji^d  cigo  ii  s  ffo*  SosiuiOi  «9C  PaaybUiiai,  *  fidcjttflbft  SUsbMS 
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Cujas^  in  the  fame  work»  ad  Leg.  xo.  Cs^  13.  fays,  th^t  tlus  W 
ought  to  be  reftrained  to  its  particular  inftance,  that  is>  when  it  is 
the  debtor  himfelf  who  promifes  by  this  pa£l  to  pay  td  me  alone 
"what  might  have  been  paid  either  to  me,  or  into  the  hands  of  an-* 
other^  and  that  a  third  perfon  could  not  make  this  pa£i,becaafe  he 
cannot  any  more  than  a  furety  oblige  himfelf  in  durioretn  caufam ; 
I  think,  on  the  contrary,  that  as  this  pa£l  is  not  a  fimple  adhcGon 
to  the  principal  obligation^  a  third  perfon  may  thereby  oblige  him^ 
felf  in  duriorem  caufam^  as  we  hare  already  feen« 

It  remains  to  obferve,  that  in  new  titles  paffed  by  helrSi  by  which 
they,  oblige  themfelves  to  the  payment  of  what  was  due  by  the  de- 
ceafedi  they  may  legally,  indeed,  according  to  the  principles  which 
we  have  juft  eftabliihed,  engage  for  fuch  payment  by  clauiies  dif» 
ferent  from  thofe  which  are  imported  by  the  original  title  $  but,  for 
tlus  purpofe,  it  is  requifite  that  they  (hould  intend  to  make  a  no^ 
vation,  odierwife,  every  thing  that  occurs  in  the  aAs  different 
frcNfn  what  was  imported  by  the  original  title,  is  fuppofed  to  have 
flipped  in  by  miftake,  and  is  not  valid :  the  prefumpdon  being,  that 
the  intention  of  thofe  who  pafs  thefe.  a£is  b  to  recognife  and  con-> 
firm  what  was  imported  by  the  original  title,  and  not  to  introduce 
any  new  engagement  into  it.     V^  infra  n,  744. 


$  IV*  Of  the  EfeB  of  the  pa£^um  conftitutse  pecunix ;  and  (f  iU 

Obligation  arifing  therefrom* 

Firji  Prirtcifte* 

-         -  The  paffuni  con/littaapecuni^,^lfrhichhzs  for  its  object 

the  difcharge  of  a  pre-exifting  obligation,  does  not  include 
any  novation ;  it  produces  a  new  obligation,  which  does  not  extin* 
goifli  the  former,  but.  accedes  to  it. 

Second  Principle. 

Although  the  paffum  confituta  pecunue  does  not  extinguiih  the 
former  obligation,  it  fometimes  introduces  fome  changes  or  modiii^ 
cations  \  which,  however,  according  to  the  fubtUty  of  the  Roman 
hw>  was  not  done  ipfojure^  but^  exceptionem. 

Third,  Principle* 

Although  the  obligation  arifing  from  HtkcpoBum  con/lituta  pecunU 
accedes  to  the  former  obligation,  it  is  not  therefore  a  pure  ad* 


iateyrotcm?  Ucnim  in deteViOTem  cavfaai  tcccptai  eft  fiibUta  tlcQione,  la  k  ^n&anAi 
<}g94ctffcnimcft:  quia  nwrtno  ce  liboaxi  potcft. 

befion 
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hefion  to  it :  it  fubfifts  by  itfelf,  and  fometimes  continues  to  fttb-> 
fift  even  after  the  eztindtion  of  the  former. 

Fourth  Principle. 

The  difcharge  of  one  of  thefe  ooligationsextinguifhes  and  acquits 
both. 

j-        ^         The  firft  of  our  Principles  has  no  need  of  expla- 
nation. 

The  fecond  will  be  illuftrated  by  the  following  examples : 

Fifjl  Example. 

We  have  fcen  in  the  preceding  article,  tliat  by  tl^e  paElum  am^ 
Jlituta  pecuniae  a  perfon  might  promife  fo  pay  another  tiling  in  place 
of  tlie  fum  or  of  tlie  thing  which  is  due.  Suppofe  a  perfon  who 
owes  me  thirty  piftoles^  has  promifed  to  give  me  fix  gallons  of  wine^ 
of  his  own  vintage  in  payment,  this  pa£^  does  not  deftroy  the  for« 
mcr  obligation :  I  may,  by  virtue  of  that,  demand  from  my  debtor  the 
thirty  piftoles,  and  my  demand  may  ipfojure  be  fupported  ;  but  a» 
I  have  agreed  by  the  pa&,  that  he  may  pay  me,  inftead  of  this  fum^ 
fix  gallons  of  his  wine,  he  may,  per  exceptionem  paiH^  on  offering 
fuch  wine,  require  to  be  liberated  from  my  demand  of  thirty  piftoles : 
his  former  obligation,  which  was  a  pure  and  fimple  obligation,  to 
pay  me  precifely  the  fum  of  thirty  piftoles,  receives  by  the  padl  a 
modification,  and  becomes  an  obligation  of  thirty  piftoles,  with  tlie 
power  of  paying  the  fix  gallons  of  wine  in  its  ftead. 

The  creditor  being  a  creditor  of  the  thirty  piftoles,  by  virtue  of 
the  former  obligation,  and  creditor  of  the  fix  gallons  of  wine,  by 
virtue  of  the  paBum  conftituUe  pecutM,  he  may,  if  he  thinks  proper^ 
proceed  in  the  zGtion  arifing  from  the  pa6l,  and  demand  the  wine  ; 
but  if  the  debtor  choofe  rather  to  pay  the  money,  he  may,  on  ofFer** 
ing  it,  ftop  the  demand  of  the  wine,  becaufe,  according  to  thq 
fourth  of  our  principles,  the  payment  of  the  money,  which  difcharges 
the  former  obligation,  difcharges  both. 

Second  Example. 

-        -  If,  being  your  debtor  in  a  fum  which  was  payable  to 

you  only  at  your  domicil,  I  have  promifed  you,  by  the 
paBum  conftituta  pecuniHf  to  pay  it  either  into  your  own  hands,  or 
into  thofe  of  your  correfpondent,  in  a  place  lefs  diftant,  this  pa£l 
produces  in  my  favour  a  modification  to  my  obligation  \  for,  inftead 
of  being  obliged  to  pay  precifely  into  your  hands,  and  at  the  place 
of  your  domicil,  I  acquire  by  this  pa£^  the  option  of  paying  into 
the  hands  of  your  correfpondent,  and  at  a  place  more  convenient 
for  me  \  which,  however^  could  only  be  done  according  to  the 

fubtilty 
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f ubtilty  of  the  Roman  law,  per  txceptiofum  \Ji  qms  pecumam  con^itueri 
tihi  aut  Jttlo :  etp  Jfr\6lo  jure^  priori  aSOone^  peeunut  confiiiuti  ma^ei 
ohligatus^  etlomft  Titio  foivirit^  tameh  penxceptunum  adjuvatur.  X.  jo. 
ff.  dipic.con/i. 

Third  Exatnpk. 

P  ^     -  If,  hjtiyspaBum  conflittsU  pecufiiJs  my  dcbtbr  has  pro^ 

mifed  to  pay  mc,  within  a  certain  term,  the  fum  which 
be  owed  me,  payable,  at  a  (horter  term,  or  without  any  term,  thid 
paA  gived  a  modiGcation  to  his  former  obligation  $  for  I  am  to  be 
underftoodj  as  allowing  him  the  term  within  which  he  promifed  to 
pay  me,  which  ought  to  preclude  me  from  demanding  it  fooner^ 
even  by  the  a£lion  uifing  from  the  former  obligation; 

It  would  be  otherwife,  if  a  third  perfon  promifed  tb  pay  for  youj 
within  a  certain  term,  what  you  owe  me,  without  a  term,  or  with- 
in  a  (horter  brie )  this  paSt  makes  no  change  in  your  obligation, 
and  does  not  pfevent  my  demanding  from  you  before  the  term  fpe-^ 
cified  by  this  pa£b,  what  you  owe  me }  for  it  is  not  you  to  whom 
I  hate  granted  the  term  fpecified  by  the  pad,  in  t^hich  you  were 
not  a  party. 

P  -  There  are,  however,  cafes  in  which  you  may  indircfily 
take  advantage  of  a  pa^l  by  which  a  third  perfon  has 
promifed  to  pay  for  .you ;  as  if  the  third  perfon  has  promifed  to 
pay  a  certain  fum  for  you  inftead  of  the  thing  which  you  owe; 
by  this  paft,  although  you  are  not  a  party  to  it,  you  indireflly  ac- 
quire the  power  of  liberating  yourfelf  from  your  obligation,  by  the 
difcharge  of  this  fum ;  for  as  it  is  allowed  to  all  perfons  to  pay 
what  is  due  by  another,  in  the  name  of  the  debtor,  mrhen  they 
have  an  intcteft  in  making  fuch  payment ;  your  having  an  in- 
tereft  in  the  psyment  of  the  fum,  which  the  third  perfon  hzt 
by  the  pa3um  confiituU  pecunU  obliged  himfelf  to  pay,  inftead  of  the 
thing  which  you  owe,  is  fufiicient  to  entitle  you  to  make  the 
payment  of  that  fum  in  the  name  of  the  third  perfon  4  and  by  pay- 
ing for  him,  and  difcharging  him  from  his  obligation,  you  difcharge 
jrourfelf  like  Wife  from  yout  own ;  for,  according  to  the  fourth  of 
our  principles,  the  difcharge  of  one  of  the  obligations  ettinguilhcs 
bbth. 

For  the  fame  tes/bn,  if  a  third  perfon  has  by  fuch  a  p'a&  pro-* 
inifed  to  pay  in  a  different  place  from  that  tvhere  the  debtor  waif 
obliged  to  pay,  or  if  he  has  promifed  to  pay  to  the  creditor,  or  into' 
die  bands  of  another  perfon,  what  the  debtor  could  only  pay  into 
the  bandSv  of  the  creditor,  the  debtor  may  pro^t  indire^ly  by  thit 
yaft,  by  paying  in  the  manner  allowed  t6  &e  third  perfon,  and  is 
lut  name  \  asd  in  io  doing,  you  acquit  yourfelf  from  your  obEr' 
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gation>  by  which  you  vrere  bound  to  pay  precifdy  into  the  hands 
of  the  creditor^  or  in  another  place ;  for  according  to  our  fourth 
principle^  the  difchai^e  of  the  obligation  arifing  from  the  paBufn 
c9tStut€  peeuniit^  extinguifhes  the  former,  and  \}ict  verfi. 

^   -       We  have  given  examples  of  the  changes  and  modifi- 
*-  ^  cations,  which  the  former  obligation  may  receive  by  the 

,pa3um  con/Httita  pecunidtj  for  the  advantage  of  the  debtor ;  it  may 
aifo  receive  fome  for  the  advantage  of  the  creditor. 

For  itiftance,  when  a  perfon  who  owed  me  a  fum  payable  to  my« 
felf  or  into  the  hands  of  another,  promifes  by  the  pa6ium  am^ 
^uta  fiecunuty  io  pay  it  to  me,  the  former  obligation  receives  by 
this  paBttm  a  change  for  the  benefit  of  the  creditor :  for,  inftead 
of  its  being  an  obligation  with  the  power  of  paying  into  the  hands 
of  another  perfon,  it  becomes  by  this  pa£l  ah  obligation  which  is 
only  payable  to  myfelf.  Si  mihi  nut  Titio  dare  obligatus^  fojlea  quam 
fill  mibi  ufoluturum  CMfiituiftiy  filveris  Titio ,  nihil ominus  mihi  tetieris^ 
L.  8.  f>  de  Con/l.  Pec.  for  by  this  pa£t  you  are  held  to  have  re- 
nounced the  power  which  you  referved  by  your  former  obligation) 
to  pay  into  the  hands  of  Titius  /  therefore  the  payment  which  you 
have  made  to  him  is  not  valid. 

It  would  be  otherwife  if  it  was  a  third  perfon  who  promifed  me 
to  make  the  payment  for  you  ;  for  this  pa£l  to  which  you  were  not 
a  party,  cannot  deprive  you  of  the  power  which  you  had  of  paying 
into  the  hands  of  Titius. 

P  -       The  following  is  a  Cafe  in  which  ihtpa^um  tonJHtutit 

peciinia  introduces  fome  changes  in  the  former  obligation^ 
as  well  on  the  part  of  the  creditor  as  on  that  of  the  debtor :  if  the 
perfon  who  was  my  debtor  of  two  things  Under  an  alternative 
has  promifed  to  pay  me  one  of  them'decerminately  ;  this  pg£l  in- 
troduces, ^ith  refpedi  to  the  creditor^a  change  in  the  former  obli« 
gation,  inafmuch  as  by  determining  to  the  thing  which  he  promifes 
to  pay,  what  was  before  alternative  j  it  gives  the  creditor  tlie  right 
of  requiring  this  thing  determinately,  without  the  debtor's*  having 
it  any  longer  in  his  choice  to  pay  the  other.  Thi^  is  laid  down  by 
Papinian  ;  Illud  aut  rllud  dthiit,  et  conflituit  alterum,  an  vel  alterum 
quod  non  conjlituit  folvert  poffit^  quafitum  efi  ?  JOixi  non  effi  audiindum^ 
Ji  velit  bodie  fidem  eonflituta  rei  Jrangertm     L*  l^^ff*  d»  tit. 

The  firfl;  obligation  receives  alfo  in  this  cafe  a  change  with  re« 
(ptSt  to  the  debtor :  for,  being  b^  this  pzGt  confined  to  the  deter- 
minate thing,  which  the  debtor  has  promifed  to  pay,  the  debtor 
may  acquire  a  liberation  from  his  obligation,  .by  the  eztinAion  d 
the  thipg  happening  without  his  fault  \  whereas  previous  to  the 
pa£t,  his  obligation  cottld  only  be  extinguiihed  by  the  exdn&ion 
of  the  two. 

Vot.L  Y  Our 
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|.  g  .  Our  third  principle,  that  the  obligation  arifing^from 
the  paBum  conjiitut^  peeur(ut  is  not  a  pure  adhefion  to 
the  former,  is  fufiiciently  evident  from  what  we  have  faid  in*  the 
preceding  articles,  tliat  it  may  have  a  different  objeflb  \  as  when  a 
perfon  promifes  to  pay  another  thing,  in  place  of  that  which  is  due 
'  by  the  former  obligation. 

This  alfo  appears  from  the  decifion,  that  it  may  be  be  contraAed 
under  ^xiQust  conditions  *,  as  when  ai  perfon  promifes  to  pay  withifl 
a  ihorter  term  than  that  imported  by  the  former  obligation,  Jupra^ 
M.  i8. 

What  proves  ftill  more  evidently  that  the  obligation,  arifing  from 

the  pa£l,  is  not  a  fimple, adhefion. to  the  former  obligation^  which 

the  party  by  this  paA  obliges  himfelf  to  difcharge,  and  that  it  fub- 

/^fts  by  itfelf,  is,  that  it  may  continue  after  the  former  obligation 

is  extind. 

This  is  laid  down  by  Ulpian^  <<  5/  qmd  tufit  iehitum  fmt  cum  con* 

Jlitueretur^  nunc  non  Jit^  nihikminus  teneat  cottftiUttum  ;  quia  reirrfum 

ft  aiiio  refert  \  ;prolnde  temporali  intone  Migatum^  conftituendo^  Celfus 

et  JuUanus  fcribunt  temri  dcbere^  licet  poft  conftitutum  dies  tempertdis 

oBionis  exierit.     ^uare  etfi  pofi  tempus  Migationis  fe  fohiturum  eon^ 

Jlituerit^  adhuc  idem  JuUanus  putai,  quoniam  eo  tempore  amflituit  qw 

grot  Migatio^  licet  in  id  tempui,  quo  non  tenebatur"   L.  1 8.  $  Ujf*  de 

Fee.  Confi. 

The  Gh/s  gives  an  inftance  of  thi^  decifion,  the  cafe  in  which 
A  feller  has,  by  the  paSum  conjlitut^  pecunue^  promifed  the  pur- 
chafar  to  pay  him  a  certain  fum,  in  reparation  of  a  fault  of  the 
article  fold,  for  which  he  was  VakXtaBione  efiimatorii ;  according 
to  the  decifion  of  this  law,  the  obligation  which  arifes  from  the 
pa£l  to  pay  the  fuip,  continues  even  after  the  term  of  fix  months, 
the  aBio  aftimatoria  limited  for ;  and  a  perfon  might,  by  the  pad, 
have  appointed  a  day  of  payment,  which  would  not  arrive  till  atfter 
the  expiration  of  that  time. 

In  the  example  which  is^  {lated  in  the  Glofsy  it  maybe  faid  that 
Although  the  aBio  aflimatoria  be  extinguifhed  by  the  expiration  of 
the  term  of  fix  inonths,  there  remains  neverthelefs,  a  natural  obli- 
gation to  indemnify  the  purchafer,  which  maj  be  the  fubjeA  of 
the  payment  that  the  feller  has  promifed  to  make  by  the  paBum 
'  €on/lituta  pecuniae. 

What  if  the  debt,  for  the  difcharge  of  which  the  paBum  conJtituU 
pecuniahzs  intervened,  and  which  fubfifted  at  the  time  of  fuchpd, 
has  fince  been  extinguifhed  in  fbme  other  way  than  a  real  or  fiAi- 
tiouipayment,  fo  that  there  Bo  longer  fubfifls  any  obligation,  eidier 

natural  pr  civil  j  will  the  obligation  contrafled  for  the  difcbarge  of 
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this  debt  by  the  pailum  cenfliiuta  fecuma^  continue  to  fubGft  ?  The 
affirmative  is  decided  by  Paulus  in  the  law  19.  {a)  5  2.ff.  de  Pec» 
ConJI,  where  he  fays  that  if  a  father  beirig  debtor  of  a  fum  which 
formed  a  part  of  the  peculium  (Jb)  bf  his  fon,  has  promifed  the 
creditor  to  pay  him  this  fum,  he  continues  to  owe  it  by  virtue  of 
thepa^i  although  it  no  longer  continue  to  form  part  of  the  fon's 
pecolittm,,  and  although   the  obligation   de  peculio^  for  which  he 
was  bound,  and  in  difcharge  df  which  he  has  promifed  to  pay  this 
fum,  be  extlnguiflledj  licet  ititerierii  peculium ^  non  tamen  liheratur^ 
The  following  exatnples  are  ttiore  conformable  to  oiif  ufages: 
I  have  become  furely  for  Peter  to  you,  for  a  fum  of  a  thou^ 
fand  pounds,  upon  condition  that  the  obligation  of  my  eiigage^ 
tncnt  as  furetjr  (hould  only  continue  for  two  yeatSj  at  the  end 
of  which  i  (hould  be  difchairged  :  before  the  expiraJ^ion  df  two 
years,  and  conOeqiiently  while  my  obligation  fobfiftedi  James  }xk^, 
jpromifed  tb  pay  you  this  futh  for  me ;  he  has  even  afligned  fot 
fttch  payment  a  time  which  falls  after  the  expiration  df  the  twd 
years ;  will  jfatnesj  after  the  expiration  of  the  two  years,  be  obliged 
by  the  piBum  conJHtuta  pecunhe  to  pay  yoil  ?  The  ireafoti  for  doubt* 
ing  is,  that  as  I  am  only  obliged  u^on  conditioii  that  my  obligation 
ihall  not  continue  longer  thati  two  years,  and  that  Khoiild  be  dif- 
fchargcd  from  it  after  that  time,   there  no  longer  fubfifts  in  my 
perfon  any  debt,  cither  civil  or  natural,  which  could  ferve  as  the 
fubjcG  of  the  paynierit  which  he  has  promifed  to  make  for  me. 
The  rcafon  bf  deciding  tliat  although  irhy  debt  be  extin^,  the  obli^ 
gation  of  James    continues   to  fubfift,  is^    that  the  time  wheit 
the   paBum    conftituUe  pectmia   is    interpofed    is   that,    at    whiclk 
it    is  tcquiCte  that  the  debt  for  which   it   is  interpofed   (hould ' 
bxifti    tf  at  that  time  I  afbiially  owed  you  the  fum  of  a  thoufand 
^imd^,  in  difcharge  of  which  James  has  promiled  to  pay  you  % 
thoufand  pounds,  the  pa£t  is  valid,  atid  James  has  contra£ted  a 
binding  obligation  to  you  for  fuch  funu     It  is  of  nO  confequence 
that  my  debt  has  (ince  become  extin£l ;  that  wbich  he  iias  coin^ 
trailed  fub(]fts:;^  quid  tunc  dehitiim  fuit^  quum'  ampitueretur^  nunc 
ficn  .ft  ienere  ccnfiiutum  ;  qiita  reirorfum  fe  atfip  refert.     It  may  be 
bbjeded,-^he  is  obliged  to  pay  lily  debt  \  he  cannot  pay  it,  when 
it  is  extind ;  theirefore  his  obligation  cannot  fubfift  i  it  is  reduced 
to  an  impof&bility;  I  anfwer,  that  it  is  iii  hOc  iii  payment  of  t^^ 
Hebt  that  he  is  obliged  to  pay  you  a  thoufand  pounds,  and  it  was 

(«)  S!  piferr  vel  dmniont  6onftitiierit  it  Ibluturiim,  ^oo4  folt  In  pecttfitf,  ikin  nimib* 
ffetiirpccnnnQi,  eo^uod  ex-eacaufi  obftriAut  efle  ciiperhs  ttii^et  intttkrit  pctaihuflp 
fioiitaiDJea  liberatur. 

(h)  A  petfen  wat  not  in  genefal  iiifbfptibk  of  property  diirlng  the  Ufa  of  his  father  { 
ttu  pecttljilia  Was  certain  propett}  excepted  ^i^  the  general  raltt 
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neceflary  for  that  purpdfe  that  I  fhould  owe  it  to  you  at  the  time 
of  making  the  promife ;  but  after  he  has  contraded  the  obligation^ 
the  payment  which  he  ought  to  make,  and  which  he  does  mak)  i» 
of  his  own  debt  \  it  is  only  indireAIy  that  it  would  alfo  amount  to 
the  payment  of  mine»  if  it  ftill  fubfifted. 

Another  inftance:  a  third  perfon  engages  to  pay  you  thirty  piibles, 
inftead  of  a  certain  horfe  which  I  owe  you  \  although  afterwards 
my  obligation  is  extinguiihed  by  the  death  of  the  horfej  that  of  the 
third  perfon  would  fubfift* 

This  cafe  is  very  different  from  that  of  a  perfon  who  was  debtor 
of  a  certain  horfe^  if  he  did  not  choofe  to  give  thirty  piftoles  in  hb 
fiead.  In  this  cafe  the  d^ath  of  the  horfe  liberates  him  entirely 
from  his  obligation,  becaufe  the  horfe  conftitutes  the  only  debt,  the 
thirty  piftoles  are  only  in  facultate  folutionii.  But  in  oiur  cafe  the 
third  perfop  was  really  debtor  of  thirty  piftoles  \  it  was  not  eyea 
of  the  horfe,  but  of  the  money  that  he  was  debtor,  therefore  the 
death  of  the  horfe,  which  extingxiiflies  my  obligation,  does  not  ex- 
ftinguifli  his. 

|.  .       The  obligation  arifing  from  {kt  faff  urn  confKtutd  pe* 

cunut^  may  indeed  continue  after  the  extin£lion  of  the 
principal  obligation,  for  the  difcharge  of  which  the  pa£l  was  inter- 
pofed :  but  it  is  neceflary  for  that  purpofe,  as  we  have  already 
pbferved,  that  the  extin£lion  (hould  have  taken  place  by  fome  other 
means  tlun  by  a  real  or  fi£Utious  payment ;  for,  according  to  the 
fourth  of  our  principles,  the  payment  of  either  of  the  obligatioiis 
cxdnguiflies  both. 

-  -       The  reafon  of  this  fourth  principle  is  evident  r  what 

is  promifed  by  the  pa£i  ccnfiitttta  pecuma,  being  promiied 
in  payihent  of  the  principal  obligation,  this  promife,  when  it  it 
accompliflied,  includes  a  payment  of  the  principal  obligation;  the 
payment  of  what  has  been  promifed  by  the  pa£l  is  therefore  a 
payment  of  the  two  obligations,  and  confequencly  extinguifhes 
both  the  one  and  the  other* 

r 

Fice  ver/df  the  payment  of  the  principal  obligation  extinguiibei 
that  of  the  pa£i,  by  rendering  the  creditor  incapable  of  requiring 
the  difcharge  of  it :  for,  what  has  been  promifed  to  him  by  this 
pa£l  having  only  been  promifed,  and  being  due  to  him  for  the 
payment  of  the  'principal  obligation,  if,  after  having  been  other- 
wife  fatisfied  what  is  due  to  him  by  the  principal  obligation,  he 
ihould  alfo  get  paid  what  was  promifed  him  by  the  paffum  cen- 
Jlituta  picunutt  he  would  obtain  two  payments  of  the  principal  ob- 
ligation, which  is  Contrary  to  good  faith :  hona  fides  non  patitur  ut 
his  idem  exigatur*    X.  57.  jf.  dc  R.  L  a  perfon  csumot  receive  two 

payments  of  the  fame  debtr 

^  ^  •  ThU 
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^  ^      This  principle^  that  the  payment  of  one  of  the  obliga* 

^  '  tions  extinguiOiies  both  is  true,  not  only  with  refpe£l  to 
a  real  payment ;  it  is  likewife  fo  with  refpe£t  to  fiditious  pay- 
ments, fuch  as  compenfatlon,  novation,  and  even  a  releafe.  The 
creditor  acquiring,  by  the  compenfation  of  a  like  futn  which  he 
owed,  the  liberation  from  this  fum,  is  by  fuch  liberation  paid  what 
was  due  to  him ;  the  creditor  in  the  cafe  of  novation  is  paid  the 
debt  of  which  novation  is  made,  by  the  new  debt  contraded  in  hig 
favour ;  he  cannot  then,  in  thefe  c^fes,  require  to  be  paid  yvhax  haa 
been  promifed  him  by  the  paSlutn  ctm/Htuta  pecuni^,  as  this  would 
be  requiring  to  be  paid  twice  over. 

It  is  the  fame  in  the  cafe  of  a  releafe  ^  for,  although  in  this  cafe 
he  has  not  received  any  thing,  his  having  treated  the  principal 
obligation  as  if  paid,  is  fufiicient  to  render  him  incapable  of  de« 
manding  the  payment  of  it  a  fecond  timCt 

P  ^       Our  principle,  that  the  difcharge  of  one  of  the  two 

obligations  extinguifhes  both,  holds  good,  when  the  thing 
promifed  by  the  pa^um  conflitut^  pecunU  is  promifed  for  the  pay-> 
ment  of  all  that  was  due  by  the  principal  obligation  :  when  a  pro-i 
mife  has  been  made  to  pay  only  a  part  of  it,  the  payment  of  what 
was  promifed  by  the  pa£i  only  extinguifhes  the  principal  obligation^ 
to  the  amount  of  fuch  part ;  for  inftance,  if  being  your  debtor  in 
twenty  piftoles,  I  have  promifed,  or  another  has  promifed  to  pay 
fifteen  of  them  within  a  certain  time,  the  payment  of  the  fifteen 
piftoles,  promifed  by  the  pad,  will  only  extinguilh  the  principal 
obligation  to  that  aipQunt* 

-  -       It  remains  to  obferve  with  refpeft  to  the  obligation 

-  €Qnftitufa  pecunia,  that  according  to  the  law  16,  jf.  de  Pec* 

Cmp,  {a)  when  two  perfons  have  promifed  to  pay  what  is  due  by  a 
third,  they  are  each  liable  in  folido,  in  which  refpe^  they  refemble 
fureties,y2i^rtf,  »•  5 15.  but  they  have  the  fame  exception  of  divifion 
as  fureties,  when  they  are  folvent«  X*  fin.  Cod*  de  Pec* 
Omfi.  (*)• 

Hahander  is  of  opinion  that  thofe^  who  have  promifed  by  tfae^*- 
tum  confiituU  pecunia  to  pay  what  is  due  by  a  third  perfon,  have  alfof 
like  fureties,  the  exception  of  difcuflion,  when  they  are  proceed- 
ed againft  for  having  failed  to  pay  on  the  day  fpecified,  and  that 
they  are  included  in  the  difpofition  of  the  Novel,  4.  Cb.  i.  under 
the'  term  avriipmnriiu  which  he  renders  conftituta pecunU  reus. 

(tf)  Si  diioy  ^aii  rei  dnoy  conflitoerimot,  vd  cum  altera  igi  pottrit  in  foltdam. 

{k)  Divi  Hadriaai  epiftolaa»  qoe  de  peculio  dWIdcndo  inter  maadatorta  et  iidi|ttr* 
foiea  loqoitury  locum  baberei  in  bis  etiam  qui  peconias  pro  alJia  finnl  coaftitwuir,  wcd^ 
finsm  «ft ;  «q|«Jtftis  cnim  nUo  difeifas  (pcciet  aftiopii  csdodeic  iwllo  OM>do  debet. 
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offqBy  hy  witch  a  Perpnpromfe, 
to  give  him  certain  Securities. 


..  .       Tliere  is  a  kind  oi  paBum  con/Ututa  pecuni^y  by  Vrhk 

^  a  perfon   promifcs   (lie  creditor   not    to  pay  hifxi^  bi 


which 
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fo  giye  bim  certain  fecuritics  witliin  a  fpeci6ed  ternii  as  a  pledge^ 
liypothcf  atipn,  or  furcty  :  Si  quij  cQ^Jtitucrtt  fe  pignus  daturum,  ddti 
foe  cof^itt^H^  admifth     Z**  I4*  $  i*^*  d*^  P'c,  Conji. 

The  effeA  of  this  pa6l  is^  that  the  perfon  who  has  promifed.  to 
give  certain  fecuri|ies  may,  in  default  of  doing  fo,  be  conftrained  to 
the  payment  of  the  debt,  even  before  the  term  in  which  it  is  pay- 
able;  and  if  it  is  an  annuity,  he  may  be  pbliged  tp  repay  the 
principal. 

P  ^  ^  A  perfpn  who  has  prpinifed  by  this  pa£b  to  find  a 
certain  otlier  perfon  as  furety,  is  difcharged  from  this 
obligationi  if,  before  he  has  fatisiied  it,  or  is  placed  en  demeure  fo  to 
do,  the  perfPn  whom  he  promifed  to  pnd  as  furcty  happens  to  die, 
i,L.  14.  {a)  $  2.  the  reafon  is,  that  hi$. obligation  becomes  impoiGblc, 
by  the  death  of  this  perfpn  who  can  np  longer  become  fgrety. 

It  woyld  be  otherwifc,  if  the  perfon  whom  he  promifed  to  pro^ 
Ctire  as  his  furety  rcfufcd  to  enter  into  an  engagement  as  fuch : 
Ji  ncKt  fidejuherey  puto  iencri  eunty  qui  canJUtuity  nifi  aliud  aBum  eji,  i.  i 
The  reafon  is,  that  it  is  fuiEcient  to  r^'n^er  my  obligation  valid,  if 
the  engagement  of  the  perfop  whom  I  have  promifed  to  procpre  as 
furety  be  a  thing  poflible  in  itfelf,  although  it  is  by  his  ref\ifal  im« 
poiEble  with  rcfpe£b  to  me ;  it  is  my  fault  to  promife  what 
I  conld  not  accoraplifh.  Iliis  is  confprmable  to  the  principles 
«ftablilhed  in  0.  136. 

(«)  Sed  et  ii  quii  certim  pcrrontm  fidejufTorem  pro  fe  cooflituetit,  oibilomifioi 
tCDctury  Ht  Pomponiui  fcribit.  Quid  umen,  fi  ea  perfona  nolit  fidejubere  ?  puto  uceri 
fum,  qtoi  conftUuit,  ciA  aliud  aAum  eft.  Quid*  li  aotedccefft?  Si  mora  iDterveoieotf, 
squuirf  eft  tenrri  cum,  qui  conftituitf  vel  in  id>  quod  intcreft,  vcl  uC  aliam  perfoiuii 
poA  mtiitts  Idoneun  fidgubenten  prapAet  \  h  nulli  mors  intenrnicAte,  magis  puto  d9^ 
SEuri.  .....     V 
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•PART    HI. 

Of  the  different  Manners  in  which  Obligations  are  extinguijh* 
edy  and  of  the  different  Yins  dt  non  vetieYOiTy  or  Prefcrif^ 
tions  againji  Debts. 

J.  -    r^BLIGATIONS  mi^y  be  extinguiflxcd    in  dificrent 

^^  ways,  either  by  real  payment,  by  confignation,  by 
compenfation,  (or  fet  off)  by  confufion^by  novation,  (or  the  accep« 
tance  of  a  new  engagement)  by  a  releafe  of  the  debt,  or  by  the  ex- 
dnAion  of  the  thing  which  is  due* 

Thofe  which  have  been  contra£l;ed  under  a  refolutory  condition 
are  extinguiflied  by  the  occurrence  of  that  condition,  fome  by  the 
death  of  the  debtor  or  of  the  creditor. 

We  (hall  treat  of  thefe  feveral  modes  of  extin&ion,  in  feven 
chapters ;  we  fiiall  add  an  eighth,  iii  which  we  propofe  tO  treat 
Qifns  4f  non  refevoir,  or  prefcriptions* 

• 

CHAP.    I. 

Of  real  Payment^  and  of  Confignation. 

^       ^  ^       Real  payment  is  the  a£lual  accomplifhment  of  a  thing| 
^         which  a  perfon  obliges  himfelf  to  give  or  to  do  («), 

(tf)  No  accident  resdering  a  cotenanc  extremely  prejudicial  will  ezcofe  the  perfermaoce 
•fit.  If  a  perfon  eogaj^e  to  fuilain  a  bridge  for  feten  yr^s,  ii  U  no  excufc  that  the  bridge 
««s  walked  away  by  an  extraordinary  flood.  Brtekmek  Canal  Company,  verfus  Fritcbtrd^ 
^T.Rn  750.  If  the  tenant  of  a  boufc  engage  to  repair  and  pay  rent,  he  nnft  do  both 
tbough  the  houfe  is  deftroyed  by  fire,  BuHock  t.  Domm'at,  U.  610.  The  owner  of  a  ihip 
engaged  to  take  a  cargo  ftotn  Xavirfwl  to  Z.rgi«r»y'and  wai  detained  two  years  by  an  Em- 
bargo, and  it  was  held  that  he  was  not  difch«rged  from  hii  contrail,  Hadfy  v.  Cfarkt,  S  T,  Jt» 
ft59«  The  rule  laid  down  in  Dyer,  33.  j1/U»,  a6,  and  referred  to  in  fome  of  the  precede 
ing  cafet  ist  tk^t  when  the  law  creates  a  dutyi  and  the  party  is  difabled  to  perlbrm  it,  wi&- 
Ottt  any  default  in  him,  and  he  hai  no  remedy  over,  the  law  will  excufe  him  $  but  when 
the  p>rty,  by  hit  own  contraA,  creates  a  duty  or  chatge  upon  himfelf,  he  is  bound  to  maktf 
it  good  if  he  nay,  notwithftandiog  any  accident  by  inevitable  neceffity,  becaoft  he  might 
have  pmi ided  agadnA  it  by  his  oontraft. 

The  calie  of  fire  often  appears  to  be  a  hardlhip,  bar  wherever  there  is  a  lofs  by  inevit* 
able  accident,  an  apparent  haroihip  muft  fall  fomewhere.  Upon  an  attentive  and  fre^ueat 
confideiation  of  the  fubjea,  I  am  perfedlly  fatisfied  that  the  law  in  this  reipeft  is  feaeded 
vpoo  the  prmciplet  of  nacofal  jufiice.  The  grouoda  of  that  opinion  ate  oootaiatd  kk  lir* 
fmUsafmti titiitklc natca » hii 7rmi\ff  tmEfmtf,S.  LCL  5.  $  S. 

'  T4  When 
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When  the  obligation  is  to  do  fomethingj  the  real  payment  of 
this  obligation  confifts  in  the  performance  of  what  the  perfbn  bat 
obliged  himfelf  to  do. 

When  the  obligation  is  to  give  fomethii)g,  the  payotent  is  the 
tlonatioa  and  transferring  the  property  of  that  thing. 

It  is  dear  that  he  who  has  accomplifhed  his  obligation  is  acquit* 
ted  and  libencted  from  it ;  whence  it  follows^  that  real  paymeiuii 
which  is  nothing  elfe  than  the  accompliihment  of  the  oUigationi 
is  the  mbft  natural  iQanner  in  which  pbligations  can  be  ex-i 
tinguiflied. 

We  (h^  fee  ki  the  two  firft  articles  of  this  chapteri  by  whom 
and  to  whom  the  payment  ought  to  be  made.  In  the  thiid»  what 
thing  ought  to  be  paid,  how^  and  in  what  ftate.  In  the  fotuthi 
and  fifths  when  the  payment  is  to  be  made,  where,  and  «t  whofc 
cxpence.  Wc  fliall  jreat  in  the  fixth,  of  the  efFcfl:  of  payment. 
The  feventh  wHl  contain  rules  for  the  application  of  payments^ 
Ladly,  in  the  eighth  we  fliall  treat  of  confignation  and  offers  of 
payment.     ' 

ARTICLE    I. . 

By  whom  ought  the  Payment  to  he  made  ? 

J.  ^       When  the  obligation  is  to  give  any  thing,  the  pay-, 

^'"  -*  jnent  QonOfts,  as  wc  haye  faid,  ia  an  aUblute  transfer  of 
the  property  \  it  follows,  that  it  is  eilential  to  the  validity  of  a 
payment,  that  it  be  made  by  a  perfon  who  is  able  to  make  fud^ 
transfer. 

Whence  it  alio  follows,,  that  the  payment  cannot  be  valid  unlefs 
m^^t  by  the  proprietor  of  the  thing,  or  with  his  confen.t;.for  other- 
wife,  the  perfon  who  makes  the  payment  cannot  transfer  the  pro- 
perty to  the  creditor  \  nemo  plus,  juris  in  alium  transferre  potejl 
quam  ipfe  habet,     L.  54.  ff^  de  Reg,  Jur. 

Upon  this  principle,  although  a  certain  thing  detenninately  were 
due  from  a  perfon  deceafed,  one  of  feveral  heirs  would  not  by 
paying  it  without  the  confent  of  the  others,  according  to  the  fub- 
tlety  of  Jaw,  make  a  valid  payment,  except  for  his  own  proportion, 
not  being  the  proprietor  of  thofe  parts  which  belonged  to  the 
others  \  but  as  to  the  efFe£):,  the  payment  would  be  valid,  at  ieaft^ 
unlefs  the  thing  were  due  under  an  alternative,  or  with  the  libertv 
of  paying  fomething  elfe  in  lieu  of  it :  becaufe,  in  any  otiier  cafe, 
the  co-heirs  would  be  bound  to  ratify  the  payment  which  they 
would  have  been  bound  to  make :  quod  utiliter  geftum  efi^  necefe  efi 

apui 
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$tfud Judicem ph  rato  haberi.  L.  ^.ff.  de  Neg.  Gefi*  ThmonRn^  Traff. 
4c  Div.  (sr  Indiv.  p.  2.  n.  1 66  &  169* 

If  th$  obligation  did  not  confift  in  danJo^  but  merely  in  the  re« 
ftitution  of  fomething  which  was  detained  by  the  deceafed,  as  if 
fomething  was  lent  to  him  or  depofited'with  him ;  a  reftitution  by 
any  one  of  the  heirsj  in  whofe  pofleflion  it  might  happen  to  be, 
*  would  be  a  valid  payment,  even  ipfojure^  without  the  confent  of 
the  others  :  for  the  coJieirsy  not  having  any  right  in  the  thingy 
would  have  no  intereft  in  preventing  the  reftitution  jof  it,  their  coa<* 
fent  would  therefore  be  fuperfluous.  Jiumoulin  iUd* 
.  ^  .  For  the  fame  reafon  that  a  payment  would  not  be  valid, 
if  the  perfon  making  it  were  not  the  proprietor^.a  pay* 
snent  by  the  very  proprietor  would  he  ineflSicacious>  if,  through  an j 
perfonal  defe£l,  he  wasineapable  of  alienating  it* 

For  this  reafon  the  payment  is  not  valid,  if  it  is  made  by  a  woman 
under  the  power  of  her  hufband  without  authority,  by  a  minor 
under  the  power  of  his  tutor,  or  by  an  inter^i^*    i^«  141  l/uv .  (0) 
jff^.  de  Solut. 

P  ^  .  Where  the  payment  made  by  a  perfon  who  is  notpnK 
prietor,  or  who  is  incapable  of  alienation,  is  of  a  fum  o£ 
money,  or  other  confumable  property,  and  fuch  property  is  bona 
fide  confumed  by  the  creditor,  the .  payment  becomes  valid, 
4»  $.  The  reafon  is,  that  fuch  a  confumption  of  a  fum  of  money,  or 
any  thing  limilar,  is  equivalent  to  a  transfer  of  the  property.  la 
cfie^  the  aflual  transfer  could  not  have  given  the  creditor  any 
farther  advantage :  he  has  ufed  and  confumed  the  thing,  as  if  the 
entire  property  had  been  transferred  to  him }  he  is  no  longer  fubjedl 
to  any  repetition}  either  of  the  fum  of  money,  or  any  thing  elfe  which 
|ie  has  bmafid^  ^pi^fumed,  than  if  he  had  become  the  true  proprie- 
tor ;  fince  the  thing  which  is  no  longer  in  his  pofieifion,  and  that 
linthout  any  frs^ud  on  his  part,  caimot  be  claimed  from  him ;  as  fuch 
^  claim  could  only  be  maintained  againft  the  adual  poflcflbr,  or  a 
perfon  whp  had  fraudulently  ceafed  to  befo  (£}• 
r  ^62  1  Although  the  payment  would  not  be  valid,  where  the 
property  was  not  transferred,  the  creditor,  while  he  re- 
tains the  pofleflion,  cannot  claim  any  other  payment  \  he  muft 

(tf)  Popilloni  fine  totorif  au^lorittte  ate  foWere  pofle  palsm  eft^  fe4  fi  dederit  nun- 
nofl,  noo  fieot  accipientit  Tiiidicariqiie  pocervnty  piano  li  futrint  coniampti^  liberabitnr. 

\h)  TIm  diftindioni  in  the  abofc  pangraph  would  not  be  applicable,  nccording  to  the 
tow  otMt^Uud  3  tbc  pmynent  of  money,  or  the  transfer  of  binknotes*  or  n^tlable  inftni- 
ments,  wouldy  on  account  of  their  currency,  gifc  a  valid  indifpuuble  pioperty  to  the  pcita 
icceiving  the  pajibenty  (eicept  in  (bme  particutor  caies  rcfulting  from  die  illegality  of  the 
contract)  The  delivery  of  artidei  of  any  other  kind  would  not  giro  any  abfolufie  rSgbt^ 
Md  the  perSoo  who  bad  leccived  them-  would  be  refponfiUe  lor  the  value  |  tlie  aA  of 
csofuiipdoB  would  not  ia  either  cilc  have  any  tSdSt  upon  the  oatuic  of  the  right* 

fuflfer 
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fttfier  an  evi&ion,  or  offer  to  reftore  whaf  he  hae  received  to  the 
debtor  {a).     L.  94.  {b)  f.  de  Solut. 

-  ^  -  It  is  not  effential  to  the  validity  of  the  payment^  that 
■^  it  be*  made  by  the  debtor,  or  any  perfon  authorized  by 
him;  it  may  be  made  by  any  perfon  without  fuch  audiority, or 
even  in  oppofition  to  bis  orders,  provided  it  is  made  in  his  name, 
Und  in  his  difcbarge,  and  the  property  is  effedually  transferred ;  it 
iB  a  valid  payment,  it  induces  the  extin^iion  of  the  obligation,  and 
the  debtor  is  difcharged  even  againft  his  will.  This  is  what  Gaius 
decides  in  the  law  $3'  jf*  ^  Salui.  Solvere  pro  ignarante  &*  invite 
euique  licet ^  cum  Jit  jure  civili  confiitutum  licere  etiam  ignorantii,  in-* 
"wtique  meliorem  conditiortem  facere*  The  law  23.  {c)  contains  the  fame 
decifion,  and  the  laws  40.  {i)ff*  d^  tU*  (^39*  {f)  ff*  de  Neg.  Gejl^ 
likewife  decide  the  fame  thing. 

But  if  the  payment  was  not  made  in  the  name  of  the  real  debtor, 
\%  would  not  be  valid :  if  a  man  paid  me  in  his  own  name  a  fum 
of  money,  believing  that  he  was  the  debtor,  when  in  faA  it  was  not 
due  from  him,  but  from  fome  other  perfon ;  this  payment  would 
not  extinguifli  the  obligation  of  the.  real  debtor,  and  I  fhouU  be 
t  obliged  to  refund  what  had  been  paid  me  by  miftake. 

This  decifion  holds  good  according  to  the  fubtlety  of  law,  even 
when  you  have,  in  your  own  name,  paid  me  a  fum/which  you  did 
not  owe  me,  out  of  the  money  and  by  the  orders  of  the  perfpn  who 
really  owed  it  to  me«  But  if  I  demanded  the  payment  of, this 
fum  from  my  real  debtor,  he  could  defend  himfelf  by  making  you  a 
party  to  the  caufe,  and  obtaining  a  declaration  that  this  fum  which 
you  had  unduly  paid  in  your  own  name  out  of  his  money,  fhoold 
remain  as  a  payment  of  what  was  owing  from  him  to  n^e,  and  con- 
fequently  that  he  fhould  be  difcharged  and  acquitted  of  my  de- 
mand ;  but  if  you  inftituted  the  demand  againft  me,  in  repetition  of 
the  fum  which  you  have  paid,  as  having  paid  it  to  me  without 
owing  it,  I  'may  be  difcharged  from  your  demand^  by  making  my 
debtor  an  intervening  party,  and  obtaining  a  judgment  that  this 
fum,  having  been  fumifhed  to  you  by  him>  to  pay  me  in  his  xamt^ 
fliottld  be  retained  by  me  in  acquittance  of  his  debt. 

(tf)  It  my  be  reafimably  added,  or  an  adion  muft  bate  been  inflkoted  agalsfthSm  ly 
die  offifiiMl  proprietor,  and  tbc  debtor  hate  lefufed  to  iodemoify  hioi. 

{h)  Slit,  cai  ottounoi  debitor  folvit  alienoi,  oommU  ioiegria  pergatpctere  ^ood  iiki 
•Meatttf*  net  ofierat  qvod  accepit  esceptiooe  doU  itun  motebitiir. 

{£)  SoliatioM,  Tel  judician  pro  nobis  acdpiendo,  ct  iot ki  et  ignorantia  libtrari  pof< 

<i)  Si  pfo  flK  ULnAt  %«!•  credicari  ace,  licet  ignoraote  me  j  adqairitiur  nihi  aAb  pig" 
■otatkia. 


(«)  Solvendo  quifqoe  pro  alio,  itcet  invito  et  If  noraate,  libcrat  earn  j  qaod  antem  i&ai 
debetor,  alios  fine  volantate  got  non  poteft  jure  esigcre,  natnralit  caim  fintl  e(  dvilif 
r/itio  fma&t  alienam  conditioneiii»  ffidioicm  quideo  [ctiaio]  t0notancif  9t  iflvici  not  ftcoe 
poflei  deteriorem  non  puflfe. 

AlthOttgh 
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Although  the  payment  of  a  fum^  or  any  thing  which  was  due  tq 
me,  would  not  be  valid,  when  the  pcrfon  who  did  not  owe  it  to 
xat^  has  paid  it  in  his  own  nfime,  yet  if  he  has  afterwards  liimfelf 
become  debtor  of  it,  the  payment  is  by  that  circumftance  rendered 
valid,  if  not  ipfijurf^  at  leaft  p^  fxceptionntf  doli.  ^.  25.  {a)ff^ 
de  Solia. 

.  ^  .  The  principle  which  we  have  eftabli{hed,  that  a  pay-t 
''  ment  is  valid,  by  whatever  perfon  it  may  be  made,  pro^ 
yided  it  is  in  the  name  of  the  debtor,  is  not  attended  with  any  dif* 
ficulty,  where  i(  has  been  efiedilvely  made^  s^nd  the  creditor  ha« 
agreed  to  receive  it. 

The  queftion,  whether  a  ftranger  who  has  no  anUiority  for  the 
pnrpofe,  either  fpecially  or  by  reafon  of  his  fituation,  nor  any  in* 
tereft  in  difcharging  the  debt,  can  oblige  the  creditor  %o  receive  the 
payment,  which  he  ofiers  in  the  name  of  the  debtor,  is  attende4 
with  more  diffici^lty  :  the  laws  above  cited  do  not  decide  this  que£- 
tion ;  they  fay  indeed  that  the  payment  made  by  any  perfon  what- 
ever^ in  the  name  of  the  debtor,  liberates  the  debtor,  but  they  do 
not  decide  whether  the  creditor  can  or  cannot  be  obliged  to  re* 
ceive  the  payment ;  we  muft  look  for  the  decifion  of  this^queftion 
in  the  law  7  a.  {i)  $  2.ff»  de  Solut,  it  decides  that  the  ofiers  made  to 
the  creditor  by  any  perfon  whatever,  in  the  name  ^ad  without  the 
knowledge  of  the  debtor,  for  the  payment  of  his  debt,  place  the 
creditor  en  demeure.  The  ordonnapce  of  1673.  /.  5.  art.  3.  alfo 
dire£ls  that  in  cafe  of  proteft,  bills  of  exchange  may  be  acquitted 
by  any  p^fon.  From  thefe  texts  the  rule  may  be  inferred,  that 
any  tender  made  to  the  creditor  by  any  perfon  whatever,  in  the 
name  of  the  debtor,  will  be  valid,  and  place  the  creditor  en  demeure^ 
when  the  debtor  has  an  intereft  in  the  payment,  foasto  put  an  end 
to  any  a&ipn  vvhich  the  creditor  may  have  commenced,  or  to  ftop 
tlic  accumulation  of  intereft,  or  to  extinguifh  a  right  of  hypotheca« 
tion.  But  if  the  payment  ofiered  would  not  proclire  any  ^dvan« 
tage  to  the  debtor,  and  would  have  no  other  efie£i  than  to  change 
Ids  creditor,  the  offer  ought  nqt  to  be  regarded.  V.  Dumoulin^  tr. 
de  Ufum.  9*  45. 

The  principle,  that  the  payment  may  be  made  by  any  other 
perfon  as  well  as  the  debtor,  is  true  with  refpe£l  to  obligations, 
for  giving  any  thing  \  for  it  is  immaterial  to  the  creditor  by  whom 
|he  thing  is  given,  provided  it  be  given  efie^lu^Uy. 

{»)  tx  parte  hoeres  conftUutus,  fi  decem,  quae  defundot  promiferat,  tota  foltif ;  pro 
pate  qoi)ieffl|  qua  hoeres  efty  Itbcrabitur  \  pro  pane  autem  reliqaa  ea  condtcet  |  fed  fi  ia« 
tcqaam  coodlcac,  el  adcreverit  reliqua  pats  hcsreditatis,  etiamy  pro  ea  parte  erit  obBgatut  t 
et  idco  eondicentemindebitum  doU  mali  cxtepctooem  obftare  exifHmo. 

{h)  Sed  quidy  fi  ignorante  debkore  ab  alio  creditor  etts  ftipulatus  eft  f  Hic'quoqw  C9C« 
iftiaundus  eft  perlculo  debitor  Uberacai:  queinadiyd«^a  fi  ^uolibec  nomme  ijui  fertuai 
•fircBtr,  ftipulitor  accipcnaoluiifttf 

8  With 
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With  TttftBt  to  obligations  of  doing  any  thing,  our  rule  is  not 
uniirerfally  applicable  ;  it  takes  place  where  the  a£l  which  is  the 
objeA  of  the  obligation  is  of  fuch  a  nature  that  it  can  be  of  no 
importance  to  the  creditor,  by  whom  the  tiling  is  done.  If  I  con- 
trad  with  a  hufbandman  to  plough  my  land,  another  hnfbandman 
may  difcharge  the  obligationi  by  ploughing  it  for  him. 

it  is  otherwife  where  the  perfonal  (kill  and  talents  of  the  party 
coiitra£Hng  the  obligation  are  obje£ls  of  confideradon  ;  there  the 
obligation  can  qvXj  be  difcharged  by  the  debtor  himfelf,  I*.  31. 
{a)ff.  de  Soiut.  For  inftance,  if  I  agree  with  a  painter  to  take  alike* 
jiefs,  he  cannot  difcharge  his  obligation  by  caufing  it  to  be  taken 
by  any  other  painteri  at  lead  without  my  confent* 


ARTICLE    11. 

To  whom  ought  Payment  to  be  made  f 

r  A6t  1        "^^  payment  in  order  to  be  valid  ihould  be  made  X» 
the  creditor,  or  to  fome  perfon  deriving  a  power  from 
him^  or  having  a  quality  to  rQceive  it« 

j  I.     Cf  Payment  made  to  the  Creditor. 

r  a66  1  ^^  ^^^^  creditor  is  here  underftood  to  mean,. not  only 
the  immediate  perfon  with  whom  the  debtor  has  con« 
tra£ted,  but  his  heirs  and  aH  thofe  fuccecding  .tQ  his  mtereft,  eveq 
under  a  particular  title. 

IVhen  the  creditor  has  left  fcveral  heira,  as  each  of  them  becomes 
creditor  merely  of  that  particular  part  for  which  he  is  heir,^a  valid 
payment  cannot  be  made  to  any  of  the  heirs  of  more  than  his  owa 
portion,  unlefs  he  has  been  authorized  by  hi^  co-heirs  to  i:eceive  the 
whole. 

Any  perfon  to  whom  the  creditor  has  transferred  his  rights 
whether  by  fale,  donation,  legacy  (^},  or  any  other  title  whatever, 
becomes  the  creditor,  upon  notice  of  the  transfer  being  giyen  to  the 
debtor,  or  by  the  debtor  aflenting  to  fuch  transfer  {  and  confequent* 
ly  the  payment  to  any  fuch  perfon  is  valid^ 

(«)  lottr artifices  looga  diflTetentla  eft  et  infeaSi,  et  naeowi  et  doftrtos,  et  iafttt»« 
i3od!i.  Ideo  fi  njivefn  a  fe  fahricandam  quis  pionufcrik,  vel  infu'tam  cdificandtiD»  h&^KU 
ftciendain,  et  hoc  fpec'aliter  afiuijn  eO-|  uc  full  operit  id  petfici4t,  fidejuiTor  ipfe  KdUicaM^ 
Vcl  roflTam  fodieosy  non  coofentiriite  fti^  ufacore  Don  liberabit  rcum. 

{h)  Bat  according  to  the  Jaw  of  Eagland,  t  pajrmciit  caooot  be  cftfiuallj  nsdc  19  4 
lef*tfie,  without  the  sflcat  Of  the  esecacnr. 

On 
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On  the  contraryi  the  original  creditor  ceafes  to  have  that  charac- 
ter ujion  fuch  notice  or  aflent,  add  any  fubfequent  payment  to  him 
would  be  nugatory  {a)* 

8o»  where  a  perfon^  in  whofe  hands  a  debt  is  attached,  is  condemn- 
ed to  p^y  the  amount,  to  the  perfon  fuing  forth  the  attachment^ 
that  perfon  becomes  the  creditor,  and  a  payment  to  him  is  valid. 
.  >^  .  A  perfon  may  fometimes  be  deemed  the  creditor, 
where  there  was  juft  reafon  to  confider  him  as  fuch, 
although  another  perfon  may  in  truth  be  die  a£lual  creditor  \  and 
R  payment  made  to  fuch  oftenfible  perfon  is  as  valid,  as  if  it  had 
been  made  to  the  real  creditor* 

For  inftance,  you  are  in  pofleffion  of  an  eftate  which  does  not 
belong  to  you,  to  which  certain  feodal  dues  and  fervices  are  attach** 
cd,  the  payment  to  you  of  fuch  dues,  while  you  are  in  pofleifion^  is 
valid,  although  not  being  the  proprietor,  you  are  not  properly  the 
creditor ;  and,  when  the  real  proprietor  appears  and  gets  pofleffion 
of  the  eftate,  although  he  was  the  real  creditor  of  thefe  dues, 
which  have  been  paid  to  you,  he  cannot  demand  them  from  the 
perfons  who  paid  you;  the  payment  which  they  have  made  to  you 
liberates  them.  Hie  reafon  is,  that  every  perfon  being  in  law  re« 
puted  and  efteemed  the  owner  of  the  property  which  he  poflciles, 
provided  die  real  proprietor  does  not  appear,  thefe  debtors  have 
reaifon  to  believe,  from  feeing  you  in  pojQTefiion  of  the  feignory, 
that  you  were  the  proprietor  of  it,  and  confequently  creditor'^of 
the  dues  which  they  have  paid  \  their  good  faith  ought  to  render 
the  payment  which  they  made  valid  j  it  is  the  fault  of  the  real 
propritor  not  to  have  made  himfelf  known  as  fuch  fooner. 

For  the  fame  reafon,  the  payments  made  to  the  perfon  who  is 
in  good  and  lawful  poflefiion  of  a  fuccef&on,  by  the  debtors  of  fuch 
fuceef&on,  are  valid,  although  the  fucceiBon  does  not  belong  to  him, 
favingito  the  real  heir,  when  he  (hall  appear,  the  right  of  demaiid- 
ing  an  account  from  the  pofleflbr  of  the  fucceffion  of  what  he  has 
received  (A). 

Afortiortf  the  payments,  made  by  the  debtors  of  a  iuccei&on  to 
a  beneficiary  (r)  heir,  are  valid,  although  he  may  be  afterwards 
excluded  from  the  fuccelBon,  by  a  relation  who  infiils  upon  be- 
ing the  pure  and  fimple  heir :  for,  if  he  was  not  heir,  he  was  at 

(tf)  See  Appendix  (N«  IV.)  to  Put  I.  Cbap.  i.  §  i.  Art.  5.  In  Legb  v.  Legh,  i  £. 
6f  P.  417.  it  wai  held  that  the  court  would  not  permit  the  obligor  of  a  bond  to  piead  pay* 
foent  to  tbe  original  obligee,  after  notice  of  an  affignment. 

{h)  SetAllea  t.  DunJat,  3  T.  12.  125.  in  which  was  held  that  a  payment  to  an  ezecotor, 
luviog  probate  of  a  forged  will^  was  good  again  ft  the  rightful  adminiftrator. 

{ey  A  beneficiary  heir  was  a  perfon  appointed  to  the  fucceflion  in  fuch  a  manner,  as  to 
be  only  accovntable  for  hit  afiual  receipts ;  whereat  in  general,  an  heir  accepting  a  fvicoef- 
lioD  was  liable  indiftrixDinately  to  thtobligatioaiof  tbedeceafed. 

lead 
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leaft  the  adminiftrator  of  the  fucceiTiony  which  gave  him  a  quaEty 
to  rccciTC. 

And  afortiorif  the  payment  made  to  an  heir,  who  is  afterwafdf 
difchargedfrom  his  acceptance  of  the  fuccei&i^n,  contittues  valid, 
r    i^ft  n        In  order  to  render  the  payment  valid,  whether  mad^ 
to  the  creditor  or  thofc  facceeding  to  his- rights,  the  per* 
Ion  receiving  ihiift  have  a  legal  capacity  to  manage  his  afiairs. 

Therefore,  if  the  creditor  were  a  minor,  a  perfon  under  an  inter-* 
diA,  or  a  woihan  under  the  control  of  her  hofband  {ti)i  a  pay^^ 
teent  to  them  would  be  infufficient,  and  WOnld  not  liberate  the 
debtor. 

^  But  if  the  creditor,  or  his  tutor,  or  curator,  under  pretence  of  the 
nullity  of  fuch  J^ayment,  required  to  ht  paid  a  fecond  tiine,  and  the 
debtor  could  (hew  that  the  creditor  had  derived  sin  advantage  frotn^ 
the  money  that  had  beeif  paid,  and  that  the  advantage  fubfifted  a( 
the  time  of  the-demand  «,  as,  by  the  difcliargci  of  debts,  or  there- 
pair  of  .buildings,  the  demand  (hould  be  difallowed,  as  repugnant 
to  that  principle  of  integrity,  whiclf  will  not  permit  one  man  to 
enrich  fatmfelf  at  the  expence  of  another,  mininefn  eqUum  efl  cwk 
atterim^datnno  locupletari. 

Obferve,  that  if'  the  money  was  employed  in  putchafing  any 
thing  neceflary  at  the  time,  though  it  might  afterwards  be  accident- 
ally deftroyed,  the  creditor  would  (till  be  deemed  to  retain  the 
advantage  at  the  time  of  the  demand.  For  if  that  money  had  not 
been  fo  applied,  other  money  muft,  which  has  thereby  been  faved. 
Hoe  Ipfi  qu9  ncn  ffi pauperior/aBus,  hcitpUtior  eft.  L.  47.  $  i,ff.  dt 
Solut. 

But  if  the  money  has  been  applied  in  purchafing  things  which 
were  not  neceflary,  the  demand  will  be  allowed  if  tliofe  things 
do  not  fubfifts  and  in  cafe  of  their  fubfiftence,  upon  abandoning 
them  to  the  debtot.  d.  L.  47.  prin,  L.  4.  (i)^.  de  Except 
r  ^  -%  A  payment  made  by  a  debtor  to  his  creditor,  in  pre- 
judice of  the  rights  of  perfons  by  whom  the  debt  has 
been  attached,  is  valid,  fo  far  as  refpeds  the  creditor,  but  not  ^i 
againft  the  perfons  claiming  under  the  attachment,  who  may  com- 
pel the  debtor  to  pay  a  fecond  time,  provided  their  fuit  can  in 
other  refpeds  be  maintained  \  leaving  the  debtor  to  his  right,  of 
repetition  againft  the  creditor^ 

Although  a  perfon  be  under  arfeft,  his  debtors  may  make 
valid    paymeiits    to  him    as  long  as    there  id   no   atuchment 

(«)  if  a  legacy  be  bequeathed  to  a  femfe  coverti  paymeat  of  Tt  to  her  alone  la  not  goo^, 
jnd  theczcittor  flull  pay  ic  over  again  to  the  huAr'aad,  Palmtr  v.  Trtwer^  t  Ver.  %6i* 

ijk)  In  papiUo,  ctti  foluta  eft  debica  pecnnta  fine  totorit  auAoritite*  fi  qoeratur,  an  dofi 
cuepdooe  fudimoTCrt  debctt  s  ilM  tenpui  bfj^CQr^  an  ^cuoiam^  vd  ex  ea  all^oid 
kabott,  fiio  pt  d^ 
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againft  the  debts.  ^  L.  46.  {a)  $  6.  /.  de  Jur.  Fife.  L.  41.  (*)/. 
dtSolut. 


§  11.     Ofthofe  who  have  Power  from  the  Creditor  to  receive. 

^  A  payment  to  any  perfon  authorized  by  the  credl- 
^  '  toT»  and  on  his  behalfi  is  eonfidered  as  a  payment  to  the 
creditor  himfelf,  and  confequently  is  as  valid  as  if  it  had  been 
made  to  him.  This  is  laid  down  by  the  law  i8o.^.  de  Reg.jwr. 
^uedjujfu  alterius  folvituryfro  eo  eji  quaf  tff  folutufh  ejfet. 
[471  ]      From  this  rule  it  follows  :. 

ift.  That  the  quality  or  Ctuation  of  the  perfon  authorized  to  tt* 
ceiv^e  is  immaterial  \  notwithftanding  he  may  be  either  a  minor  or 
m  monk|  the  payment  is  valid.  The  reafon  iS|  that  it  is  •  regarded 
as  a  payment  to  the  perfon  giving  the  authority,  and  it  is  his  peribn,  - 
and  not  the  perfon  to  whom  the  power  is  given^  that  ought  to  be 
ccMifidered,  and  he  fhould  impute  to  himfelf  the  confequences  of 
his  choice.     L.  4.  Cod.  de  Soiut.  (r). 

adly,   That    a  payment  may  be  made  to  a  perfon 
authorized  not  only  by  the  creditor,  but  alfo  by  any.  per- 
fon iiaving  the  quality  of  receiving  on  his  account.    For  inftance^ 
if  tlie  creditor  is  a  minor  or  a  married  woman,  a  payment  to  any 
perfon  authorized  by  the  tutor  or  hufband  is  valid.    X.  96.  {d) 
ff.  de  Soltit.  ,  •  ^ 

P  -i       sdly,  A  payment  made  to  a  perfon,  authorized  by  thp 

L  473  J  ^^  creditor,  is  no  further  valid  than  if  it  had  been  made 
to  the  creditor  hin^elf.  Such  is  a  payment  made  to  a  perfon 
authorized  by  a  minor,  or  an  interdi6b. 

P  -t       A,  payment  to  a  perfon  under  an  authority  to  receivCf 

'    isonlyvalidif  made  during  the  continuance  of  his  authority. 

Therefore,  if  a  creditor  had  given  fuch  an  authority  for  a  certain 
time,  or  during  his  abfence,  a  payment  after  that  time,  or  after  his 
return  would  be  ineffedlual,'  becaufe  the  authority  no  loager  fub- 
fids. 

So,  if  the  creditor  Has  revoked  the  authority,  a  fubfequent  pay* 
ment  would  be  invalid :  but  then  the  debtor  muft  be  npprifed  of 

{a)  In  icato  coofttttttos,  bona  fua  adnuoiftrare  poieft  $  ci^e  debitor  tt£tc  bona  fid« 
folvU.  / 

{k)  Reo  crioiioifl  poftuUtOy  interim  niliil  prohibec  rfde  fccttniaiD  a  debitoribttiioln} 
alioquia  plerique  ionfcentium  neceflirio  fanptu  egebuot. 

(r)  Nihil  intereft  utrom  credicori  mutuam  pecunlam  folfefi^  an  ex  ejus  volvntalt 
terwo  aamcnTcrie.  Nee  coioi  ex  eoqood  creditor  conccffic  in  /■tuoit  priu(4iiaA  inftrainenui 
tedderety  evacotUe  obligadonii  virct  repaiari  qocttot. 

(i/)  Popilli  debitor  tatore  delcgaote  peciniam  creditori  tmorit  Mvtt  t  libemlio  condgiCf 
fi  Bon  nulo  confilio  cum  rutore  habitD  fadooi  efle  probetnr.  Sei  et  iiitcrditefiaiidatofi^ 
tUttU  €t«ditOf  popiUo  (CDCCori  fi  cum  «9iiAliam  friudis  participafl^  conftabic. 

the 
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It  is  a  noted  queiUon^  whether  an  authority  to  ^ontrafl^  a8»  to  fell 
or  let,  includes  an  authority  to  receive  the  price  pr  hire  ?  BartoluJ 
maiptains  the  affirmative,  and  is  followed  by  Facbin  IL  sofUr.  94. 
The  opinion  of  Wijfmbaeb^  dd.  iit.ff*  de  So/ut»  n.  14,  who  thinks  that 
a  power  to  fell  does  not  include  a  power  to  receive  the  price^  at 

^Seaft  without  circumftanoep  in  fupport  of  fuch  a  prefumption  ap« 
pears  more  plaufible,    Thk  law  i«  $  ra.  (a)^*  de  Ex^re.  AEi»  ap« 

'  pears  decifive  in  favour  of  this  opinion  }  it  is  there  faid,  that  a  per* 
ion  who  is  only  appointed  to  contra^  for  frqighlinga  veflel,  has 
no  power  to  receive  the  freight.  '  It  cannot  be  more  formally 
ftated,  that  a  power  to  fell  or  let  does  not  extend  to  a  receipt  di 
the  price. 

But  there  are  drcttmftance*  under  which  a  peribn  authorized  to 
fell,  may  be  prefumed  to  be  authorized  to  receive  the  price.  For 
inltance,  if  there  happened  to.  be  in  a  town  certain  public  brokers^ 
(revendeurs)  who  were  in  the  habit  of  Caking  in  goods  for  fale  9 
and  receiving  the  price  from  the  pnrchafers,  ^  putting  goods  in^^ 
to  the  handsof  fudi  perfons  to  be  ifold,  importaan  authority  to  re*  . 
ceive  the  money  arifing  from  the  {a\c  {b)m 

m 

\ 

%  in.     OfPirfons  to  whom  tht^Law  gives  a  Quality  U  receive. 

|.      |.  -        A  payment  to  diofe  whom  the  law  invefts  with  a 
'  quality  to  receive,  on  behalf  of  the  creditor,  is  valid. 

The  law  gives  fuch  authority  to  tutors  to  receive  for  their  minors; 
to  the  curators  of  interdi£ts,  to  receive  what  is  due  to  thefe4nter' 
di€ts ;  to  hufbandir  with  refpefl  of  the  property  of  their  wivesy 
cohabiting  with  them ;  to  the  reeeivers  of  hofpitals,  and  other  pub- 
lic inftitutions. 

» 

Thefe  perfons  have  authority  to  receive,  not  only  the  profits  of 
the  eftates  of  thofe  who  are  fubjedi  to  their  adminiftration,but  even 
the  principals  of  their  annuities,  {c)  (whtn  the  debtors  think  proper 
to  redeem  them,)  without  the  intervention  of  any  ordonnance  of  die 
judge  being  requifite  for  that  purpofe  y  and  the  debtors  who  have 
paid  into  the  hands  of  thefe  perfons,  are  altogedier  liberated  anii 

(c^^nepofitio  cerUm  legem  dat  cootrabeotikitt.  Q«are  fi  ciiin  pnepofyit  tune  ad  lio« 
foJunii  at  Teauni  exigttf  noQ  ot  locef,  quod  forte  ipfe  locaverat»  aoa  tenebicor  cxeiciiory 
H  magifler  loctvait }  vel  fi  ad  locandttm  taaCttniy  ooa  ad  cjtigendiuB,  i4km  erit  «&ca« 

(i)  According  to  our  ufagei,  this  prefoiDption  would  be  applied  to  alraoft  all  tmnfac- 
tiona  in  the  wayoftr^de{   aod by  ii»/ff  CA.  7*  jiaui,  i%.  Mod.  S30.  lie  that  haa  pMwr 
to  felli  hai  power  to  receive  the  money  )  for  if  a  man  give  power  to  hta  fcrvant  to  i<dl  bir 
luiiCe»  be  impAotly  gives  him  power  to  reccifc  the  moftey,  and  payment  to  foch  fenraag 
la  payment  to  the  dwner. 

(e)  The  debtor  of  aitamnuty  wn  dtjuf^  entided  to  redeem  it  spOB  p«}«lig  the  mofp^ 
f vichaie  aosey,  wbidi  isbeieiBuat  by  ihs  piMpak 
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nave  nothing  to  apprehend,  even  If  the  perfonsto  whont  they  have 
jpaid  fhould become  infolVent.  The  law  I5  <i  (/i)  Od*  it  Adm.  Tut.  which 
Required  a  decree  of  tlie  judge  to  ptoted  the  debtor,  in  cafe  of  the 
infolvency  of  the  tutor  whom  he  had  paid,  \h  not  followed  with  us. 
|.  -       The  incre  circuniftance  of  confanguinity^  however 

rieair,  is  riot  a  fufficicnt  quality  to  receive  (i). 
Thereforci  a  father  has  not  the  quality  of  receiving  what  is  due 
to  his  fon,  who  h  not  uiidet  hiis  power)  nor  the  fon  what  id  due  Uk 
the  father  \  the  hiiiband  fot  the  wife  who  is  feparated  from  iiim  ; 
ind  ftill  lefs  the  wife  iPor  the  hUftand.  L.  2%.  {t)f.b.t.l  lu 
id)  cod.  id.  {e) 

$  IV.  Ofthofe  to  width  the  Agreement  gives  a  ^mSty  to  receive. 

i.  ^  ^  Sometimes  in  contra^ls^  whereby  one  itian  enters  inttf 
^  ah  bbligafion  to  payibmethii^g  to  anotliet,  a  third  perfon 

IS  indicared»  a  payment  to  whom  fiiall  be  cbnfidered  as  made  to  th(i 
creditor ;  fuch  a  j^rfon  had  a  capacity  to  receive  for  the  creditor  by 
^he  agreement  ilfelf  ^  and  Confequently,  a  payment  to  him  is  ai 
tffbjiual  as  one  t6  the  creditor.  Such  third  perfons,  to  whom  it  is 
agreed  that  the  debtor  {hall  pay^  are  called  by  the  Homan  jurifta^ 
*adjeSii  filutionis  gratia^ 

The  perfdh^  fo  indicated  are  ufdally  bredltord  of  the  creditor  in« 
tticating  them;  For  inftance,  you  fell  me  atl  eftate  for  10,000/.  and 
it  is  ftipulated  by  the  contra£t  that  I  (hall  pay  the  money  in  youc 
Hifcharge  to  a  ihird  perfon,  who  is  your  creditor  td  that  amoui&t* 

Sometimes  the  perfon  to  whom  I  dircA  a  payment  to  be  made  !• 
fact  my  creditot,  but  is  to  receive  the  money  for  me  aa  my  man* 

(«)  Sancimot  t  crettione  tatoniin  ft  cunitoram  cam'omnis  procededte  cautalt,  IiccrQ 
Bcbitoribos  pupillorum  vel  tdiiltonffn  ad  tos/olutioneib  faCere  t  \\%  tamen  at  prtiis  fenteotia 
judicialia  Ane  oiiini  dtfmno  cekbrata  hoc  periftiferic :  ^uo  fakfccuto,  fl  et  judct  [hocj  pio« 
jivBtiavertty  k.  debitor  perfolvctit :  feqiiitar  hdjus  nodi  caofam  pleniffimafecnritisy  utnemd 
in  pofteriiito  in^oiatetor  \  noo  ha\m  debec  qood  cite»  ft  recundum  legra  ab  initio  adoiii  tfk^ 
ix  alio  eventu  refofciulri.  Kon  auielli  hanc  Irgf  tn  extendimus  eti^m  in  bia  foltftiunibui,  qu4l ' 
^1  ax  reditibits,  vel  ex  penflonibui,  vel  aliii  hujufmodi  caftfit  pupilio,  vel  adulto  aceedbnti 
Ifed  A  cxtraiMos  debitor  ex  fflrncratitia  for  11  can  cailtione, 'velaliis  iimilibas  ciuAs  lbl«« 
tiooem*  faccre  ft  Te  liberare  dcfidtrat ;  tiinc  cnim  can  fubtilitdtem  obiervari  cenfedittt. 

(i)  Ilk  D^fley  V.  7otferrft%  P.  IPiai.  28$.  i  £f«  jSkr,  300,  ?t  wat  ruled  tMt  payment 
loi  frthct  of  a  legacy  itXx.  10  hii  fon  waa  no  difcharge,  although  there  were  ftrong  ctrcuip^ 
ftftocct  of  acquieftence,  after  the  fon*t  Coining  of  ^ge  $  btft  where-  a  legacy  «di  given  to  • 
lather,  to  be  divided  betvreen  himfelf  and  hi»  family,  this  wu  held  to  aaihorlse  a  paynMOl 
to  the  fttfaer.  Confer  v.  Th^mton^  3  Bro,  Ch.  5^6. 

(t)  Filial  fiinilias  patre  invito  debitorem  ejua  liberare  oon  poteft. 

{d)  Cam  maritttin  tonm  a  debitoribui  tuis  ininoria  viginti  quioque  annla  toh^atatiSf 
^Itit  ex  canfS  tibi  debiti  ^iquat  acceplfle  quanticateiy  nee  tamen  te  confenfom  iccomo* 
diittti  ILgnificea  nullum  tibi  prtfjodjchmi  potnit  tot  aifl  ftQans  Motioocm  poft  ia^oRtfl 

iiciii  riMtl  ftitiif^ . 

Z  4  datary» 


34^  Performance  of  Obligations*  f  P.  IIL .  Ci  t . 

datary,  or  as  my  donatory  if  I  intended  to  give  it  to  him.  It  is 
fuch  who  are  properly  defignated  by  the  Roman  jurifts^  adjedi  ft^ 
lutionis  gratia. 

P  A  -  The  indicatioil  may  be  even  made  for  a  difierent  thing, 
to  be  paid  to  the  perfon  indicated  from  tliat  due  to  the 
creditor;  as  if  I  give  you  a  right  to  feed  your  (heep  in_my  fieldi 
provided  you  pay  the  fum  of  thirty  Uvres  to  me  in  my  domicil  j  or  a 
load  of  wood  of  the  fame  value  to  my  tenant,  at  fuch  a  place.  In 
this  cafe,  the  payment  of  the  wood  to  my  tenant  liberates  you 
from  the  thirty  hvres  which  you  owed  to  me.  L.  34.  {a)  ^  2*ff.di 

Solut.  L,  141.  {h)  §  S'  f'^  ^<^*-  ^^^*S' 

r     o     -y       The  fum  appointed  to  be  paid  by  the  contrad  tea 
third  perfon  may  be  lefs  than  the  debtor  is  obliged  to  pay 
to  the  creditor. 

Hence  arifes  the  queftion  agitated  in  bw  98.  (c)  §  5.  J^.  de  SduL 
Whether  the  payment  of  fuch  fmaller  fum  to  the  third  perfon 
liberates  the  debtor  entirely,  or  only  to  that  extent  i  The  intention 
of  the  parties  muft  be  inferred  from  circumflances  ;  but  unlefs  the 
contrary  evidently  appears,  the  prefumption  is  that  the  intention 
of  the  parties  was,  that  the  payment  of  this  lefs  fum  to  the  perfon 
iniUcated  (hould  only  liberate  the  debtor  to  the  extent  of  that 
fum. 

-  J.  -  An  appointment  may  be  made  to  pay  to  a  third  peifon, 
*■  ^  '*  at  a  different  time  and  place  from  thofc  agreed  upon  for 
payment  to  the  creditor. 

For  inftance.  I  may  agree  that  you  pay  me  a  fum  in  my  domicil 
at  Orleansy  or  to  my  banker  at  Paris  \  fo  I  may  agree  that  you 
<hali  pay  me  fuch  a  fum  either  to  myfelf,  at  the  time  of  a  certain 
fair,  or  to  fuch  a  perfon  after  tlie  fair ;  vice  verfa^  I  may  agree,  that 
you  (hall  pay  me  fuch  a  fum  either  to  myfelf,  at  the  time  of  the 

(«)  StipuUttts  fum  dicem  mbi  smt  kfrniiiem  Titio  Jari :  fi  homo  Titio  datus  foUIet, 
uoBuiTor  a  me  Uberatur  \  ec  antequam  homo  daretur,  ego  decern  petere  poflum. 

{h)  Cum  mii  aui  Tttio  iUpulor»  rticitur  aliam  quidem  rem  in  perfonam  meun|  allam  m 
Tifii  defignari  non  poflc}  veluti  mihi  decern  auc  Titio  hominero,  fi  vero  Titio  ea  ro  le- 
lutaiitt  quae  to  ejus  perfona  deHgoaU  fuctitj  licet  ipfo  jure  oon  liberetur  pronifibrypcr 
Occeptionem  tamen  deftndl  polfic. 

(0  Qui  (Upulacns /^i  aia  Tit'n,  fi  hocdicic^  fi  Titio  oon  folveriiy  dari  fibi:  Ttdetur 
conditionaliter  ilipolari.  Et  ideo  etiam  fie  h&i  fiipuUdooe*  mihi  otcsM*  aot  ^uiit* 
<^UE  TxTio  OAai  t  Quinque  Titio  folutisi  liberabitur  reui  a  fiipolatore*  Qaod  itapoccft 
admictiy  fi  hoc  ipfum  exptcflim  agebatuff  uc  quafi  p«na  adje^  fie  to  peifoca  fiipulaads,  fi 
Ticio  folucum  non  efleu  Ac  obi  fimpliciter  ^ii  nut  Tiih  ftipulatur,  iiplutioait  tanma 
caufa  adhibeiur  Titius  {  et  ideo  quinqoe  ei  folutis,  remancbunt  leliqua  quinque  in  obli- 
gadone*  Contra  fi  mihi  quinque,  iili  decern  ftipulatus  fim ;  qoinque  Titio  fidutis,  ooa 
facit  conceptio  ftipulationiii  ut  a  me  liberetur^  porro  fi  decrm  (olfCrit,  000  quioque  ie*> 
ftxet,  Ua  mihi  per  maadati  a^oacm  decern  debebttnfiur. 

faifj 
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fair,  or  to  another  perfon  before  that  time.     i.  98.  [a)  §  4  to*  6. 
ff.  de  Solut.  L.  141.  {b)  J  6.  ^^  Verb.  Oblig. 

P  o .  T  The  indication  of  paying  to  a  third  perfon  may  depend 
upon  a  condition,  although  the  obligation  itfelf  is  pure 
and  (imple;  but  if  the  obligation  itfelf  depended  upon  a  condition, 
the  indication,  though  it  were  made  purely  and  fimply,  or  upon  a 
difficrent  condition,  would  necei&rily  depend  upon  the  fame  con- 
dition as  the  obligation ;  for  a  payment  can  only  be  made  to  the 
perfon  indicated,  where  fomething  is  due,  and  nothing  can  be  due 
if  the  obligation  is  contraded  upon  a  condition  which  does  not 
fubfift.  L.  14T.  (r)  §  7  {fT  ?^.ff.,de  Verb.  Oblig. 

It  is  otherwife  with  refpeft  to  a  term  for  payment;  as  the  pay- 
ment may  be  efFef^ively  made  within  the  term,  an  indication  to  pay 
to  a  third  perfon  is  not  necefiarily  fubje£):  to  the  term  allowed  for 
payment  to  myfelf ;  therefore,  I  may  agree  to  permit  my  debtor  to 
pay  to  a  third  perfon,  provided  it  is  paid  within  a  month ;  although 
I  give  him  two  months  for  a  payment  to  myfelf,  £f.  jL.  98.  $  4. 
P  J.  -.  The  payment  is  effeftively  made  to  the  perfon  indi- 
cated not  only  by  the  debtor  liimfelf,  but  by  any  other 
on  his  behalf.  L.  59.  {d)  verf.  isfji  af/hjf.  de  Solut. 

(#)  Miki  dATi  SuemfuTtf  aut  ^TttU  ealrndiSf  vflfuh  conditiont^  aot  miht  caJttidls  yatna^ 
riitf  Titio  Februarlis,  utillcer  flipulor.  Quod  fi  mihi  caUndU  Fthruarih,  Titio  caltndlt  Ja- 
marify  poieft  dubitarU  £ed  renins  dicicur  utiliter  ftipulatum;  nam  cum  ia  diem  fit  ea 
g|ooque  obligatiO)  eciam  mihi  folvi  pocei^  ante  Februarlas  }  i^itur  et  Uli  (olvi  poccrit* 

Miki  Romit  aut  Ephefi  Tido,  dart  Hipulor,  an  folvendo  Titio  Ephcii  a  roe  liberetur, 
^(deamas  ?  Nam  ft  diverfa  fifti  funt  uc  Julijnus  putat,  diverfa  res  ef\,  fed  cum  prseralet 
caufa  dandi  llberatur :  Icberaretur  cnim  et  A  m/ii  &iekum  iUl  Pamphilum  dart  !lipulatus  eiTein 
ct  Titio  Pampbilum  folviflec.  AC  ubi  merum  fa^um  ftipulor,  puta  injulam  in  meo  fila 
4tJificariaut  in  Titii  !o€9'y  nunquid  li  in  Titil  loco  Kdi6Get,  non  contingat  iiberatio  j  nemo 
cnim  dixie  fado  pro  fadto  f  >luto  librrationem  contingere  }  Sed  verius  eft  liberatiooem  con- 
(ingere:  quia  non  f^^tum  pro  fa^to  r)lvtfre  vldetur,  fed  eledlio  prominbris  completur. 

(^)  Tempore  vero  dlverfa  dtfignari  poflTe,  vrluCi  j  mihi  XALcNOit  jAiiUAtiit  aut 
TiTZO  XALiMPis  Februarzis  ?  Imo  ctiam  citcrioiem  diem  in  Titii  perfooam  confcni 
pofl'e :  Tduti  MJHX  xalxndis  Februariis^  Titio  xalendis  Januakiis?  Quo 
cafutalem  eiTe  ftipulaiioncm  intelligemuiy  si  Titio  xalendis  jANUAaiit  mom  dx» 

9XE18y  MIHI  XALENDIS  FeBEUARIIS  OA&X  grONOEi  ? 

{e)  Sed  nirfus  mihi  quidem  pure >  .aut  Titio  fub  conditione  ftipulari  pofltim*  Contra 
-verOy  fi  mibi  fub  conditione,  aut  Titio  pure :  inutiiii  erit  toia  ftipulatio,  niii  in  meam 
perfonam  conditio  eEt'terit,  fcilicei  [qui'}  nifi,  quud  ad  me,  rem  accei^eric  obligado^ 
Adjedio  nihil  poteft  valere.  Hoc  tamen  ita  demum  tiafiari  poted,  h  cvidenter  apparet 
pore  Titii  per Ibna  adjcda.  Alioquio  cum  (lipulor  sx  navis  ex  Af  rica  vsMiRiTy 
jaiHi  AUT  Titio  oabi  iroNOEs?  Titii  quoqoe  peifcna  fub  eadem  conditione  adjici 
^idetur.  , 

£e  hoc  apparet  fi  diverfa  conditio  in  meam  perfonam,  diverfa  in  Titii,  pofita  fit,  ncc  in> 
sneam  perfooam  extiterit  coodicio,  totam  ftipttlatiooem  nullius  moment!  futuram :  extanto 
-Viero  mea  condiiionr,  fi  quidem  Titii  quoque  conditio  extiterit,  poterit  vel  Titio.  Iblvit  fi 
ircro  in  iUiut  pcrfona  defecerit)  quafi  non  adjedus  babebitor. 

((/)  Et  ii  a  filio  famUiat  mihi  aut  Titio  ft ipulatos  11m }  pattern  poffe  Titio  folvere  quod 
IB  pecalio  eft :  fciiiccjt  fi  fuo  non  fiUt  nomine  Iblvere  velit  dum  enim  adjedo  folvitur,  mihi 
Iblvi  Vldetur.  Et  ideo  fi  indebitutn  adje£to  folotum  fit,  ftipuiatori  pofie  condicl  Juliaaui 
fBtat)  ot  xkihil  iaterfit  jabcam  [te]  Titio  folvere,  an  ab  initio  ftipulatio  iu  coocepu  hu 
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r  a!^6  >  '^^  Ti^x.  which  the  debtor  has  to  make  as  valid  a  pay- 
ment to  the  perfon  indicated  a$  to  the  creditor,  is  tranf- 

nuiTable  to  the  heirs  of  the  debtor  ^  they  haxe  this  rigi  t,  even  if 

nention  of  it  had  not  been  made  in  the  nevir  titlr  wliich  the  y  have 

pafled ;  for  it  is  never  prefymed  ^haf  a  new  title  was  intended  to 

vary  from  the  original  title* 

P  g  -  Regularly^  the  payn^nt  can  only  be  made  to  the  per^ 
fon  a^ually  indicated  by  the  contrafb,  and  not   to  his 

heirs,  or  other  reprefeiitatives.  X..  55.  {a)  ff*  de  Verb.  Ohlig.  jL.  81. 

Neverthelefs,  where  the  (eller  ^points  a  pAchaier  by  the  con- 
trad  of  fale  tp  pay  the  price  to  one  of  his  creditors,  t)ie  payment 
inay  be  e&£):iveiy  made,  not  only  to  the  creditor  himfelf,  but  to  hi^ 
IieirSy  and  others  fucceeding  to  his  rights.  The  realon  is,  that  ii\ 
fudi  indication,  it  is  not  fo  much  the  perfoi\  indicated,  as  his  ^ 
quality  of  creditor  that  is  conMercd,  in  confequence  of  the  in->. 
fereH  which  the  felJer  has  in  the  credit  being  difcharged]|  and  o^ 
ihat  which  the  purchafer  has  tq  be  (ubrogatcd  tp  the  rights  and^ 
bypothecatioiii  of  the  creditor. 

r  A&8  1        ^  payment  to  the  perfoi^  indicated  ceases  to  be  validi 
when  he  has  changed  his  (late.     Therefore,  if  the  perfon 
indicated  by  the  contract  has  afterwards  ceaied  to  have  a  civil  ex-, 
iitence,  I  cannot  make  a  valid  payment  to  him.  Z..  38.  {c)  de  So/utn^ 
although  tJsie  creditor  could  have  indicated  to  me  a  perfpn  who   at  . 
the  time  of  the  cpntraft  was  pvilly  dead;  and  it  is  in  this  fenfe  tha^ 
ihe  law  pj;*  (jJ)'§6.  d*  /.  which  appears  to  decide  the  contraryj^ 
ought  to  be  taken,  (v.  Cujas^  in  Comment,  ad  ^apin  ad  h.  L.)  The 
xeafon  of  this  difference  is,  that  it  may  be  prefumed  tliat  the  cre- 
ditor would  not  have  chofen  the  payment  to  be  made  to  fuch  per- 
fon^ if  he  had  forefeen  that  he  was  to  lofe  his  civil  exiftence.    But 
if,   at  the  time  of  the  contra£l,  he  had  loft  it,  and  the  credi* 
tor  knew  that  he  had  done  fo,  the   aflcnt  of  the  creditor,  that 
the  payment  fhall  be  m^de  into  his  hands,  notwithftanding  he  doe& 
not  enjoy  a  dyil  (late^  cannot  admit  of  any  doubt. 

•  ■ 

(«)  Cum  quit  tiBj  AOT  T1710  »abi  ftipuUtut  cft»  foli  Titio,  non  etiaiB  fnccdlb* 
iSbot  ejot  redi  folfitor. 

{h\  Si  ftipolattts  fim  Mim  AUT  TiTio  9Aftr>  fi  Turns  d€ce0crtt,  leered!  cjat  folfcie- 
IIP9  poteris. 

(«)  Cam  qui9  /ibi  ant  Ticio  4irf  fttpolatiu  fit  $  nMgis  elle  a^t,  ot  it*  d^maa  fcde 
Titio  folvi  4*9^ttm  fit,  fi  \fk  «o4em  ftaco  mtBcatt  quo  fuit  oum  ftipa)«tio  Intrip— titCBi  1 
aMeram  five  10  adoptioneoi  five  in  ciilium  icrit,  vd  aqu  ft  igni  c|  iaierdidiiiB,  vd  Ar?M 
frftut  fit^  BOB  radeei  iblvi  dicendom,  ticite  enisi  iMfle  lii(c  coa^ado  ftip«lad«B| 
vidctur,  fi  in  eadem  cau(a  nuneac. 

{i)  Ufuinfrttduio  mihi  tut  Tttu  d*n  ftipnlatiis^ftiin :  Titio  capitt  diauiitttoy  facultas 
Mtcndi  Titio  BOO  iotcfcodit:  quia  ft  fie  fiipolaii  pofbnit«y  mil  aot  TxTro,  cvat 

,CArtTJlvMIHVTVI  JtaiT,  OABt? 
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The  fame  may  be  faid  of  a  perfon  of  whom  an  indication  has  been 
made,  and  who  afterwards  becomes  an  interdifl,'  or  Aibjefl  to  the 
power  of  a  hufband,  or  a  bankrupt*  In  all  thefe  cafes,  the  creditor 
cannot  make  a  valid  payment,  the  prefumptlon  being,  that  if  thefe 
accidents  were  forefeen,  fuch  perfon  would  not  have  been  in* 
/dicated^ 

r  Afi  1  ^  perfon  to  whom  the  creditor  has  indicated  the  pa^ 
ment  to  be  made  by  the  agreement  itfelf,  is  very  dif- 
ferent from  one  who  has  merely  an  authority  from  the  creditor  to 
receive.  The  power  of  paying  to  a  perfon  having  a.  fimple  au-* 
thority  ceafes  by  a  revocation  of  the  authority  notified  to  the 
debtor,  which  the  creditor  may  make  at  pleafure.  The  reafon  \b% 
that  fuch  ^a  right  of  paymept  being  founded  merely  upon  the  pro* 
curation  of  the  creditor,  which,  like  every  other  procuration,  i$ 
revocable,  it  follows,  that  as  the  procuration  is  determined  by  the 
levocatioQ,  the  right  founded  upon  it  muil  determine  alfo* 

On  the  contrary,  the  right  of  paying  to  the  perfon  indicated  hy 
the  agreen^ent  being  founded  upon  the  agreement  itfelf,  of  which 
it  conftitutes  a  part,  and  which  cannot  be  derogated  from,  but  by 
mutual  confent,  the  creditor  cannot  deprive  the  debtor  of -it,  and 
the  debtor,  notwithftanding  any  prohibition  of  the  creditor,  mkj 
According  to  the  law  of  the  agreement,  pay  to  the  perfon  indicated : 
this  is  laid  down  by  the  law  12.  {a)  $  3.  and  law  I96,{b)ff.  d$ 
Soluim 

Neverthelefs,  if  the  creditor  alleges  that  he  has  reafons  for  ob* 
je£2;ing  to  the  payment  being  made  to  this  perfon  indicated  by  th* 
contrad,  and  the  debtor  has  no  intercft  in  paying  to  that  perfon^ 
rather  than  to  the  creditor  himfelf,  or  any  other  indicated  by  himj 
in  lieu  of  the  perfon  indicated  by  the  contrail ;  to  infift  upcHi  pay-*, 
ing  to  the  perfon  indicated  would  be  a  degree  of  ill-humour  and 
unreafonable  obfliinacy  on  the  part  of  the  debtor,  which  juftice  mufl: 
Hifapprove. 

r  ^00  1  ^y  ^^^  Roman  law,  the  power  of  paying  to  the  perfon 
indicated  by  the  agreement,  ceafed,  when  Upon  the  de* 
mand  of  the  creditor,  there  intervened  a  litis  contffiatio.  L.  57.  {e) 
^  I.  This  being  only  founded  upon  a  fubtilty,  I  do  not  think  it 
ought  to  be  followed  in  our  law. 

(«)  Alia  cwrt  efty  fi  mihi  proponat  ftlpoUtoin  aliquem  fibi,  aut  Tido,  hie  enim  ctft 
probibcat  meTitio  folteie,  folveado  tamea  liberabor)  quia  certain  cooditioocm  babuic 
ilipolatio,  qaam  immutatc  non  potoit  ftipulaCor. 

(i)  Aliad  cft»  jore  ftipnladanit  Titjo  folvi  pofle ;  aiiud  poftea  pcroiifla  meo  id  con* 
tio|Cve.  Kam  ^ui  jorc  ftipuladonis  rede  folTiCnry  ci  eiiam  probibeoie  me  tcfie  foivi  potcft: 
ciii  vero  aliai  peimifero  lolvi,  ci  aon  ledle  folvicor,  is  priuiquam  folveretoxy  dtnuncia- 
verim  promiflbri,  ne  ei  folreretur. 

(r)  Item  fi  mxhi  avt  Titio  ftipolatiu  fticro  dad,  detadc  pctaa,  upplUiiTitio  ibltl 
M9|«tcft,  ^unfii  aacc  litem  coatcftattm  poffit« 

Z4  t        There 
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r  401  1       There  is  no  doubt  but  that  a  payment  of  part  of  the 

debt  to  the  creditor  himfelf  does  not  deftroy  the  power 

of  paying  the  remainder  to  the  perfon  indicated,   i.  ^i^  (a)  ^ 


J  V.  In  ^'hat  Manner  may  a  Payment  tQ  a  Perfon^  nvho  has  neither 
Power  tior  ^laliiy  to  receive^  be  rendered  valid? 

r  402  1        ^  payment  to  a  perfon  who  has  neither  quaKty  nor 
power  to  receivci  becomes  valid, 
I  ft,  By  a  fubfequent  ratification  and  approbation  by  the  cre£tor» 
X.  12.    (^)  §  4.  f.  de  Solut.    A  12,.  (c)  cod.  d.  t.    L.  24.  {d)ff. 
de  Neg.  Geft. 

Ratifications,  having  a  retrofpeftive  eiFe£b,  according  to  the  rule 
ratihabitio  mandate  comparatur^d,  L,\%.  §  4.  the  payment  is  regarded 
as  valid  from  the  time  of  making  it.  Therefore,  if  a  perfon  engages^ 
as  furety  for  my  debtori  with  a  condition  that  his  engagement  (hall 
continue  no  longer  than  the  firft  of  January ^  1750,  at  the  end  of 
Mrhich  time  he  fliall  be,  plena  jur^  difcharged  and  acquitted ;  the 
payment  by  him  in  the  courfe  of  the  year  1749,  to  a  perfon  who 
had  no  power  from  me>  will  he  valid,  and  he  will  have  no  right  to. 
demand  a  repetition,  although  I  did  not  ratify  the  payment  till 
1750,  the  time  in  which  he  would  have  ceafed  being  my  debtor,  if 
he  had  not  paid  j  for  by  the  retrofpeftive  efFe£l  of  my  ratification^ 
the  payment  becomes  valid,  from  the  day  on  which  it  was  made ; 
and  it  was  made  at  a  time  when  his  obligation  fubfifted.  i.  71.  {e) 
5  T.ff.  dc  Solut. 

Upon  the  fame  principle,  if  I  awe  a  hundred  pounds  to  Peter 
and  Pauly  as  creditors  in  folido  (/),  and  I  pay  that  fum  in  the  firft 
place  to  a  perfon  who  receives  it  for  Peter y  without  any  power  from 
him,  and  afterwards  pay  it  a  fecond  time  to  Paul^  the  validity  of 


(tf)  Cum  decem  mibi  aut  Titio  daii  ftipulatos,  ^ulnt^ue  accipiam  \  rdiquom  promiflbr 
re^e  Titio  dablt. 

(^  Sed  etfi  oon  Tcro  procuratori  foliam,  ratum  autem  habeat  domioui,  qood  foltttmiik 
qA  :  Ubencio.  cootingit,  rati  enim  habitio  maodato  compiratar. 

(<}  Inyito  \t\  ignorante  creditcre  qui  folvit  alii,  fe  non  liberat  obligatione.  Qood  fi 
I10C9  vel  fnaodanie,  vcl  ratum  habeate  eo  feceric,  oon  mmc^s  liberatioaem  coafeqnltar^ 
qoam  fi  eidem  creaitori  ft>lviflet. 

{d)  Si  [ego]  hac  mente  pccuniam  procurator!  deqn,  ut  ea  ipfa  creditoris  fieict  j  pro?* 
prietat  quidem  per  procuratorem  non  adquiritur,  poteft  tamen  creditor,  etitm  invito  me^ 
ratum  babeiido,  pecuniam  fuam  faaere ;  quia  procurator  ia  recipiendo  crfeditorii  do&tazat 
aegotium  geflit ;    9c  ideo  creditoris  ratihabitione  ]iberor. 

(#)  Si  fidejuffor  procuratori  creditoris  folvtt  &  creditor  poft  temput,  quo  Itberari  fide* 
}uflbr  poterit,  ratum  habuit:  tamen  quia  fidejutTor,  cum  adhoc  ei  caufa  fid^uAooia 
tBoetetur,  fohrit,  nee  repetere  poteft,  nee  mious  agere  adyerfut  reuannjodati  pocetf,  qaaa 
fi  turn  praefenti  dediflet. 

(/}  At  to  the  nature  of  obligations  in  foUdo  amon^  ttftnX  credhortj  v.  einte  n.  915s* 

iho 
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the  payment  made  to  Paul  will  depend  upon  Peter^s  ratification  | 
•  the  firft  payment  will  be  valid,  if  ratined  by  Peter ;  the  fecond 
void|  as  being  the  payment  of  a  debt  already  difcharged ;  if  Pe^er 
does  not  ratify  the  firft,  it  will  be  void,  and  the  fecond  good.. 
L.  58.  (a)  5  l.ff.i.U 

P  .       The  fecond  cafe  In  which  a  payment  to  a  perfon  who 

^  had  not  a  quality  to  receive  becomes  good,  is,  when  the 
payment  has  eventually  turned  to  the  profit  of  the  creditor,  X.  28. 
{h)  L.  34.  {c)  i  9*  de  So/ut  As  if  it  had  ferved  to  liberate  hin%  from 
a  debt,  {d)  L.  66.  (e)  v.fedexcepttone^ff.  d.  t. 

The  third  cafe  is,  if  the  perfon  to  whom  payment  has  been 
ynade,  becomes  heir,  or  has  fucceeded  to  any  otiber  title  of  th^ 
creditor.  X.  ^6^  {f)  ^  4.  d.  t^ 


A  R  T  I  C  L  E    m. 

What  ought  to  be  paid ^  how,  and  in  Vfhat  State* 

5  L     Can  one  Thing  he  paid  for  another? 

|.  -        Regularly,  a  payment  can  only  be  made  of  the  thing 

due ;  and  a  debtor  cannot  oblige  his  creditor  to  accept  of 
any  other  thing,  in  lieu  of  what  he  owes  him.  X.  16.  (g)  cod^ 
de  Sohit, 

By  the  Novel  4,  ^.3,  a  debtor,  who  has  neither  money,  nor 
goods  by  which  money  may  be  raifed,  may  oblige  his  creditor  to 

{a)  Et  fi  duo  rei  ftipulandi  funt,  qoonim  alterius  abfentls  procuratoii  datum  antequaoi 
11  ratum  habeiet»  interim  alteri  folutum  eft,  in  pendeoci  cA  pofterior  iblutio,  ac  prior* 
Quipi>e  incertu^  eft,  debituai  an  indebiiuro  exegeric. 

{h)  Debiioret  folfcndo  ci,  qui  pro  tatore  negotia  gerity  liberanCur  fi  pecuisia  in  ma 
IpupiUi  pervenit. 

(c)  Si  praedo  id,  quod  a  debltoribiM  bercdluriii  exigent,  pcteotl  heredltaten  itftituerit: 
debitores  Uberabuntur. 

Id)  In  Eogland,  this  declfion  would  not  b^  allowed.  Under  mail j  drcnrnftaocef^  • 
ratificaiioD  would  be  prefumed,  which  would  bring  the  cafe  to  the  preceding  point)  but 
my  debtor  hai  not  a  right  againft  my  will  to  difcharge  hlmfislf  by  a  payment  t*  my 
creditor. 

(r)  Si  papilli  debitor,  jubento  eo  fine  tntorls  audoritate  pecuniam  creditori  ejus  nume* 
ta?it :  pttpillum  quidem  a  creditore  liberat,  fed  i|ife  manet  obligatus  ;  fed  exceptlone  fc 
foeri  poteft.  Si  autem  debitor  pupilli  non  fuerat,  nee  pupiJIo  condlcere  poteft,  qui  fine 
tntorta  auAoritate  non  bbilgatur  nee  creditore,  cum  quo  alterius  juflu  contraxit ;  fed  pa« 
fiilut  in  quantum  locupletior  r'a^us  eft,  otpote  debito  liberatur,  utili  aAijne  tenebitur* 

(/)  Cura  inftittttui  deliberaret,  fabftituto  pecunta  per  errorem  foluta  eft ;  ad  cam  he* 
redttate  polte^  de? data',  canfa  pondiAionia  evanefcit  j  que  ratio  Actt  at  obligttio  dcbid 
iblratur. 

'  il)  Com,  a  quomatnam  fismpiiftt  pecvniam,  ia  folutum  noleston  fufcipen  wiaak 
icbiton«  ttti,  compelli  jaxi«  ratio  aoa  permiuit. 

Tcccivc 
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'  receive  eftates  upon  a  valuation  to  be  made,  unlefii  the  cicditor 
prefers  finding  a  purchafer  {a). 
P  -J       The  debtor  is  not  only  without  any  right  of  obliging 

his  creditor  to  receive  any  thing  different  from  what  is 
due,  as  a  payment,  but  even  if  the  creditor,  by  miftake,  receives 
fome  other  thing,  upon  a  fuppolition  of  that  being  the  thing  which 
is  a&ually  due,  the  payment  would  not  be  valid,  and  As,  creditor 
may,  upon  o^Mng  to  return  what  he  has  fo  received,  demand  what 
IS  really  due*  Tins  is  decided  by  Paulus^  in  /.  $Oyff.Jl  quum  ayrum 
^bi  proml/sffim  ifH  sgtwraaii  qyafi  aurum  ^sfolverevfi  non  liberahor. 

If  the  creditor  confents  to  receive  any  other  thing  in  difchai^  of 
what  was  due  to  htm,  it  is  doi|btle(s  a  valid  payment  (^),  X.  17^ 
(r).  cod.  de  Solut%  unlefs  there  was  a  right  of  reftitution  agaiufi  thi% 
payment,  in  the  cafe  of  infufficiency  in  value  ftefion)  on  account  of 
fhe  minority  of  (he  creditor,  who  .may  have  imprudently  given  his 
confent,  or  on  account  of  fraud,  &c.  L*  26.  {d)ff.  de  lit,  leg, 
T  A  6  1       ^^  debtor  may  oblige  the  creditor  to  receive  fome 

other  thing,  when-  there  is  an  expreis  power  for  the  purn 
pofe,  whether  by  the  original  contrafta  9^  by  a  fubfe<^ucnt  agrees 

(0)  But  thii  U  not  obrcrved  in  Frgfet. 

(i)  In  FitmWt  €al«»  5  Cb.  117,  as  aAioiiofckbt  WMknuf^  appo  «•  obligatioB  of 
9SI,  with  condition  to  pay  8/.  lot.  on  the  iith  of  Nmifm^ity  \6oo,  Tbedeftndaat 
'  pleaded  that  he,  at  the  inftance  of  the  pUioti^  befbrf  the  day,  vis.  ift  OHobtTf  paid  thn 
plaintiff  5A  si.  whi^h  he  accepted  in  full  fati«fa£lion  of  the  8/.  lOi.  AaAperMam  curiam, 
the  payment  of  a  left  fum  at  the  day  in  fatiifa^Uon  of  a  gteaicr  cannot  be  a  Ittisfadion 
lor  the  whole  {  for  by  00  polCbtlity  can  a  fmailer  fom  be  a  fatisfa^oo  for  a  large?  $  b«f 
the  gift  of  a  horfe  or  a  robe,  ftc.  in  fatiafaAions  it  good  ;  for  it  Aall  be  intended  tbar  the 
^orfe,  ftc  was  more  beneficial  to  the  plaioilS',  otherwife  he  would  not  accept  it  in  fatii« 
f|dion ;  but  when  an  entire  fum  ia  due,  the  acceptance  of  part  of  it  ^ooot  by  any  ioteod- 
fsent  be  a  (atiafadion.  But  ih  the  cafe  at  bar,  it  wat  refolved,  tha^  th^  payment  an^ 
acceptance  of  part  before  the  day,  in  fatitfaAion  of  the  whole,  ymiW  be  a  good  fatiifafiioo, 
in  refpe^t  of  the  circnmftance  of  time^  for  pcibapa  a  part  before  the  day  may  be  more  be* 
aeficial  t^an  the  whole  at  the  day,  and  the  value  of  the  fatisfaAion  ia  not  mater bU  So  if 
I  am  bound  in  20/.  to  p^  you  10/.  at  H^eftmiwftir^  and  you  ret^ueft  me  at  the  day  to  pay' 
5/.  at  TVri,  and  afe  willing  to  receive  it  in  full  fatisfaaion,  it  ia  a  good  faiiafaAion  foi  tb^ 
whde,  for  the  expcnce  of  paying  at  T^i  It  fufficient.  But  the  plaintiff  had  judgmanCf 
hecaofe  the  defendant  did  not  plead  tlut  he  had  paid  in  fatiff'adtion»  but  only  that  thn 
plaiotiff  bad  received  in  fatla&^on  {  and  the  payment  it  always  to  be  dircdcd  by  him  wba 
aiakes  it,  and  not  by  him  who  accepts  it 

(r)  Man'ifefti  jnris  eft,  tam  alio  pro  debiton  Iblventi,  quam  rebui  pro  nanerata  pccttais 
coofentientc  creditore  datis,  tolli  obligationem. 

{i)  Tutor  dccedena  aliia  bcKdibua  fcriptis,  pupillo  fuo^  cojui  tntdam  geflit,  tertian^ 
partem  bonorum  dari  voluit,  fi  AtrtJihut  Juts  tuttigt  camfa  c9atrtv*'fiMm  mtrnfiteritp  Jtd  e$ 
mmiu  MMTf  Rber^vtrits  pupillus  legatora  prctuUt  Sc  poftea  oibilomioua  petit  quic^oid  ex 
diftm&ionc  aliavc  caulk  ad  tutorem  fuum  ex  tuula  perveneriu  ii^mto  an  verbis  teftamaoti 
ob  his  exafliooibiu  cxclodatur  ?  Refpondit,  fi,  priuf()uam  condiuoni  ptierett  fidei  com* 
niffum  perctpiffet,  Sc  pergeret  petere  id  in  quo  contra  conditiooem  faceret,  doll  mail  except 
donemobftatnram)  nifi  paratuaeflet,  qnod  es  caul*.  fidilsoiBmlA  percepi&t^  icddeii} 
qjBod  ei  ctattt  bcaeficto  iadulgcadiim  %&• 

ment 
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ment  entered  into  with  ^  creditor.  L.  57.  {a)   L.  g6*  (3)  j  2.^ 

By  the  Rotnan  law,  fhis  poM^r  ceafed,  when  upon  th^  demand 
of  the  creditor  there  intervened  a  Ihis  ^ontsfiif,  4.  L  57.  '^^his  I  think 
ihould  not  be  followed  in  our  laws. 

r  J.07  1  Tiycf^  agreements  for  paying  any  thmg  elfe  in  lieu  of 
*"  wh^t  is  due,  are  always  prefumed  to  be  made  in  favour 

(^  the  debtor  \  therefore,  the  debtor  has  always  a  right  to  pay  the 
ihing  which  is  a£lually  dqe^  and  (be  creditor  cannot  dexnand  any 
^ing  elfe. 

Therefore,  if  by  a  contvaA  of  marriage  a  hufband  receives  a 
pertain  portion,  for  fecurity  of  which  he  obliges  particular  lands^ 
and  it  is  faid  ^at,  after  the  diflblution  of  the  marriage,  the  wife 
(hall  receive"  them  in  difcha^r^  of  hei;  portion,  this  agreement  doei 
not  prevent  the  hufband  or  his  heirs  retaining  the  land^  vpon  of« 
fering  the  amount  of  the  portion,  X.  45.  {c)ff*  de  Solute 

For  the  fame  reafon,  if  I  have  let  a  vineyard  f(yr  the  yearly 
fum  of  500/.  payable  in  the  wines  of  the  vintage,  the  liberty  0% 
paying  in  wines  is  deemed  to  be  aUowed  in  favour  of  the  tenant  \ 
and  I  cAiId  not  oblige  hixn  to.  giye  me  winesi  if  be  offers  to  pay  mc 
his  rent  in  money. 

But  if  a  difierent  thing  had  been  paid  in  lieu  of  what  was  due^ 
and  adually  confumed,  the  debtor  could  have  no  right  of  repetition 
upon  offering  to  pay  the  fum  which  was  due.  ^.  10.  (J)  J^.  ^.  (#) 
4JDd*  dc  Solutm 


$  II.  L  tie  Creditor  bound  to  receive  nvhat  is  due  in  ^arceis  f 

P  o  -1  .  Although  a  debt  be  divifible,  if  it  is  not  adhuUy  di* 
S-  ^^-  A  yided,  the  creditor  is  not  obliged  to  receive  what  is  due  to 
him  in  pafts^ 

(«)  St  quit  ftipottrui  foerit  itttmU  mtUt  I  fohri  qujdem  mel  poteft*  aatcquifli  n  ftt« 
f uUtu  agatur :  led  A  mel  aAuiQ  Ot^  ft  petite  decern  foeriAt,  ainpliiit  md  folfi  aui 

(^)  Soror  eni  Icg^tum  a^  keredt  fratre  debebatiVt  poft  mo^am  ligati  quaftiooem  trasle* 
gitt  Bt  MMoine  debitoris  coocenta  legatva  noa  pettret  3  placait,  qaamTit  naUa  delegalM 
fa£by  fleque  fibfrado  fecott  eflets  tamca  oooiiaia  peri^ulum  ad  taan  parttacn.  Itaqiie  & 
legatttiD  cootra  placitai^  paterety  eiceptioncm  pa£li  qoq  iontiliter  opponL 

(c)  Callippo  refpondit.  Q^amvis  ftipulaoti  szori  vir  fpopondarity  ilirmff  tuJiimuh 
frmdia,  fiue  M  arM  Mgsta^  m  JMm  d§ir%k  camcm  fttia  afllr,  ofieiri  dotU  qnaatU 
Miton. 

(lO  Saeceflorca  ijiit^  ^ni  majoK  vtgintiqoiiiqu^'  aoaia  ia  ibUitaa  pio  debits jwr  flwu 
cipia  dedir,  baec  revocare  nos  po0e»  cooftat. 

(ff)  Cum  pro  pecuoia  quam  [motuo]  acccperaa,»  fcciisdam  placitoflB  E^Mdio  tafbidoai 
dediflc  profitearia :  cjua  iDdoftriaaii  vd  creotuflB  melkMein  tibi  mm  ipfi  prodcfif  CQSda^ 
f lya  fiOQ  poftolfiuittfi  fi  aiaotii  dlftraxiiTcti  aoo  juHc  petia. 

It 
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It  IS  upon  this  principle  that  ModeftinuSf  in  the  law  41.  {a)  $  i. 
J^.  de  Ufur.  decides,  that  unlefs  there  is  a  claufc  in  the  contnd, 
that  the  debtor  may  pay  by  parcels,  a  tender  of  a  part  docs  not 
prevent  the  courfe  of  intereft  even  is  to  that  part.  This  decifion 
clearly  fuppofes  the  principle,  that  a  creditor  is  not  obliged  to  re- 
ceive what  Is  due  to  him  by  parcels  ;  if  he  were  fo  obliged,,  and  the 
confignation  were  valid,  the  intereft  would  ceafe  from  that  time  \ 
for  when  a  debt  is  acquitted  in  part,  the  intereft  only  runs  upon 
the  remainder.  This  is  decided  by  the  law  4.  {b)  Cod.  de  Cmp,  \ 
and  good  fenfe  alone  is  fufficient  to  eftablilh  it. 

It  may  be  faid,  what  intereft  can  a  creditor  have  in  refufing  his^ 
debtor  the  convenience  of  difcharging  his  debt  by  parcels  ?  The 
Bnfwdr  is,  that  a  perfon  has  an  intereft  in  receiving  at  once  a  grofs 
fum  for  the  purpofes  of  his  bufinefs,  rather  than  fevcral  fmaH  fum& 
at  different  times,  which  arc  imperceptibly  confumed  as  they  come 
in.  Befides,  it  is  inconvenient  for  the  creditor  to  keep  an  account 
of  thefe  fmall  fums,  and  make  a  calculatioo  of  them*  I>uTnouKn^  tr. 
de  dw*  (5*  fWiv.  Pi  2.  n,  14* 

It  is  even  not  fufHcient  to  offer  the  whole  principaJ,  when  it  car* 
rics  intereft,  the  creditor  is  not  obliged  to  receive  it,  without  having 
«t  the  fame  time  all  the  intereft  which  is  due  upon  it. 
-  _        When   feveral    perfons  have  become   fureties   for  a 

•"  ^^  debtor,  although  they  have  among  themfclvca  the  benefit 
c£  divifion  (r),  yet  if  the  creditor  does  not  proceed  againft  them 
for  the  payment,  they  cannot  feparately  oblige  him  to  receive  the 
payment  in  part. 

The  rcafon  is,  that  the  debt,  to  which  feveral  fureties  have  ac-. 
ceded,  i^  not  plemo  jure  divided  among  them^  they  have  only  an 
exception,  by  which  they  are  entitled  to  a  decree  for- the  divifion  of 
the  debt ;  it  is  when  they  are  proceeded  againft  for  payment,  an4 
are  all  folvent,  that  this  exception  may  b<f  propofed  ;  the  debt, 
until  that  time,  being  undivided,  it  follows,  that  the  creditor  cannos^ 
be  obliged  to  receive  it  in  part. 

*  («)  Tutor  condemnatM  per  appelUtionem  traierat  exfecutjonem  rententic  t  Herenniot 
Modeftioos  refpooditi  earn  qui  dr  appelUfione  cognovit,  poiuifle,  A  fruAratoriam  moraoA 
caufa  appellationcm  intcrpofitam  animadtrrte'et,  ctiam  de  ufuris  Aedii  temporls  eunv  eon- 
dcmnart.  LuciuiTitiu*,  com  ceotum,  &  afuras  aliquanti  ttmporis  deberet,  mioorem  pe- 
caniaiD,  quam  debebat,  obfignavit.  Qucro,  an  Titius  pecuniar,  quam  ob6gnavit,  ufwai 
praettare  non  debeat?  Modeftinua  rcfpondic,  fi  non  bac  lege  natua  pecuaia  data  eft,  uti 
Mceret  9  partkthtim  [fMoJ  acceftum  eft]  exj^lven ;  oon  retardari  cotius  deblu  ufurarum 
.^netlatioiKin,  d  tvtm  creditor  paiatut  eflet  totum  fufcipere,  debitor,  qui  in  ezfelQtiaoe 
totiiu  ceiTabatt  folam  partem  depofoit* 

(^)  Si  coaftat  pccoaiam  ioficem  deberi :  ipfp  jure  pro  foluto  conpenfatfonem  baberi 
^ortet  ex  eo  tempore,  ex  qoo  ab  utraqoe  parte  debetur,  utique  quoad  concurxentes  qoan- 
tf tacffl,  cjufque  ToUai,  quod  amplbi  apud  altcnun  eft,  ufutK  debcntor,  fi  iQodo  pctiti* 
fanim  fabAftit. 

Id)  Vide  fupri,  n*  415* 

A  judicial 
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A  judicial  demand  for  the  creditor .  to  receive  his  part,  by  a 
furcty  againft  whom  no  proccfs  has  been  inftituted,  or  to  difcharge 
him  from  the  obligation,  cannot  be  fupportcd,  however  long  a  time 
may  have  elapfed  fince  entering  into  his  obligation;  for  the  furety  is 
only  entitled  to  the  aBio  mandati,  to  be  difcharged  from  his  under* 
taking*  and  this  againft  the  principal  debtor,  for  whom  he  has  en- 
gaged, and  not  againft  the  creditor. 

Such  a  demand  cannot  be  fuftained,  even  if  the  furety  (hould 
allege  that  the  principal  debtor  and  the  co-furetles,  although  yet 
folvent,  began  to  be  in  precarious  circumftances,  and  that  he  ought 
not  to  fufFcr  from  the  creditor's  neglefting  to  proceed  againft  them; 
the  only  recourfe  which  tlic  furety  has  is  to  pay  the  whole  debt,  and 
to  procure  fubrogation  of  the  rights  and  adtions  of  the  creditor. 
Dumou/ifit  tr.  d.  div.  tff  indiv.  P.  7,,  ft*  54,  55,  56. 

Dumouiiny  n,  57.  goes  further }  «  Although  the  obligation  of  the 
fureties  fliould  be  plena  jure  divided  amongft  them,  as,  if  three 
perfons  became  fureties  for  a  debtor,  each  for  a  third  part,  he 
thinks  that  even  in  this  cafe,  the  furety  who  is  not  proceeded 
againft  for  payment,  cannot  oblige  the  creditor  to  receive  the  pay* 
ment  of  his  third  part,  becaufe,  fays  he,  the  obligation  of  fureties 
ought  not  indirectly  to  impair  the  principal  obligation,  and  render 
it  payable  in  parcels  before  it  is  aftualiy  divided." 

I  think  Dumoulin  goes  too  far ;  for  as  this  furety  is  only  obliged 
for  a  third  part,  he  ought  to  have  the  power  of  liberating  himfelf, 
by  paying  that  third  part,  which  is  all  that  he  owes,  it  being  per- 
mitted to  evjcry  debtor  to  liberate  himfelf,  upon  offering  every  thing 
that  he  owes.  I  even  think  that  the  principal  debtor,  who  cannot 
in  his  own  name  pay  in  parcels,  may  pay  for  one  of  the  fureties  the 
third  which  that  furety  owes.  The  debtor  having  an  intereft  in 
paying  for  this  furety,  to  difcharge  himfelf  from  the  indemnity 
which  he  is  bound  to  give,  the  creditor  cannot  refufe  fuch  pay- 
ment. Dumoulin^  ibid.  n.  50,  agrees  that  this  is  the  general  opinion 
of  the  do£lors,  though  he  is  of  a  different  one  himfelf. 

-  _        The  rule  that  a  creditor  cannot  be  obliged  to  receive 

I     coo     I       •        « 

his  debt  by  parcels,  provided  the  debt  is  yet  undivided^ 
is  fufajeCi  to  exceptions;  firft,  when  there  is  a  claufe  in  the  con- 
traA>  that  the  debt  (hall  be  divided  into  a  certain  number  of  pay- 
ments ;  as,  into  two,  or  three  payments,  or  when,  in  confiderarion 
of  the  poverty  of  the  debtor,  the  judge  diredls  it  by  a  fentence  of 
condemnation  ;  the  creditor  is  in  all  thefe  cafes  bound  to  conform 
to  what  is  prefcribed  by  the  agreement,  or  by  the  fentence. 

When  it  is  not  expreffed  what  fliall  be  the  amount  of  each  pay- 
ment^  it  fhould  be  underftood  that  all  the  payments  fhould  be  equal. 
For   inftancci  if  I  am  bound  to  pay  a  thoufand  pounds  in  four 

1     paymentSi 


))ayments,  each  payment  muft  be  a  fourth  of  that  fum,  neithef 
more  nor  lefs  \  except  Azt  I  may  make  feveral  payments  at  dnoei 
by  paying  the  half  or  three-foui*di8  of  the  fum. 

When  the  agreement  imports,  that  the  payliieiit  i^all  be  mii 
in  two  different  places  conjundly,  as  at  my  hottfe  at  Orbafu,  ani^ 
fldy  banker's  at  Paru^  thid  claitfe  means  that  a  m^ety  (hall  be  paid 
in  each  j5lace )  if  the  particle  is  disjiiftdiVe,  as  at  Parii  ou  Orkansi 
the  creditor  is  only  bound  to  receive  the  money  in  oiie  paymcnti 
at  which  of  the  places  the  debtor  thinks  proper. 
|-  -,       Out  rule  is  fubjed  to  a  fecond  exceptibh,  when  there 

^  ^  is  a  difpute  concerning  the  quantity  that  is  due  $  as,  if 

^  I  ftate  an  account  by  which  I  make  myfelf  debtor  of  a  certain  fumy 
.  and  the  creditor  infills  that  the  balance  amounts  to  a  greater  fum^ 
the  law  31.  {A)^,  de  Ret.  Cred:  dire£{3  that  in  this  cafe  the  cre- 
ditor Ihall  be  obliged  to  receire  the  admitted  balahce  without  pre* 
judice  to  the  remainder,  which  (hall  be  fubje£l  to  the  decifion  of 
the  contelL  This  decifion  being  very  equitable,  it  is  in  the  dif- 
cretion  of  the  judge  to  admit  fuch  provifional  payment,  when  the 

debtor  requires  it* 

..    '      -       The  rule  is  fubjeA  to  a  third  exception,  in  the  cafe  of 

con)penfation>  (fet  oflF,)  for  a  creditor  is  obliged  to  admit 

a  compenfation^  of  what  is  due  from  him  to  his  debtor  as  far  as  it 

goes,  although  it  be  lefs  than  what  is  due  to  himfelf; 

|. ,         -       A  pcrfon  who  is  creditor  of  another  fbr  difiereht  debts,' 

*^       is  obliged  to  receive  a  payinent  offered  by  the  debtor  of 

any  onet  although  he  does  not  ofiet  the  payment  of  the  othen  at 

the  fame  time  (b). 

For  the  fame  reafon,  a  debtor  of  feveral  years  rent  may  oblige 
the  creditor  to  receive  the  payment  for  one  year,  although  he  iod 
not  ofier  him  the  payment  of  the  others  at  the  fame  time ;  for  all 
ihe  arrears  are  fo  many  different  debts  i  the  creditot,  however  can- 
not be  obliged  to  receive  the  liaft  year's  payment  before  the'firfti 
ne  rationes  ejus  conturbentur.     Duuiau/in,  ibid.  n.  44.   ^ 

According  to  this  principle,  Dutnoulin,  iKds  decides,  that  the 
Jiolder  of  an  eftate,  who  is  fubje£l  to  lofe  his  right  in  it,  by  non* 
j^yment  of  a  tent  charge  for  three  years,  may  avoid  fuch  penalty^ 

(n)  Cttin  fundiit  vel  homo  per  condtAionem  pctitns  eflct,  putOf  hoc  nos  jure  «ti)  at 
^oftjodicium  acceptvm  cawfa  omrfit  teflhueoda  fit:  id  eft,'oinney  quod  hibimrascfict 
iftoTy  If  titiiconttftandx'tentlpore  folutus  fbifTet. 

{h)  I  oonceite  that  thii  point  would,  according  to  the  law  of  Mug/Md^  admit  ofdiAIfltfw 
tloni}  whftt  goods  had  been  parcbafed  at  Teveral  tiinet^  the  confoUdatrd  amount  would 
conftitute  ao  entire  dvbt  j  but  if  •  tenant  Teudered  bia  rent,  or  a  debtor  the  money  doc  on! 
the  condition  o;  a  bond,  the  tender  could,  not  be  itfofed,  and  a  diftrefs  made  fbr  the  itnf, 
•ranaaion  fuftatned  on  the  bond  On  acfiouBt  of  My  oncooaeftad  debt|  not  being  in* 
glndsd  ia  the  tender. 

ft  ^  M 
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on  ofering  the  payment  of  one  year»  before  the  expiration  of  the 
third* 

.  §  in.     Jn  what  manner  may  the  Things  ivhich  is  due,  be  paid? 

.  -       The  payment  of  a  diing  can  only  be  made  by  tranf« 

^  fcTTing  to  the  creditor  the   irrevocable  property  of  it, 

non  nndentur  data  qua  eo  tempore  quo  danturf  accipientis  nonjiunt* 
L.  167.^.  de  Reg.  Jur. 

Hence  it  follows,  as  has  already  been  obfenred  in  Art  I.  tihat 
the  payment  of  a  thing  is  not  valid,  when  it  does  not  belong  to 
the  perfon  who  gives  it  in  payment,  without  the  confent  of  the  real 
proprietor. 

Neverthelefs,  fuch  payment  may  afterwards  become  valid,  if  the 
creditor  who  receives  it  becomes  proprietor,  by  enjoying  the  thing 
fo  as  to  acquire  a  prefcriptive  title,  or  when  he  can  no  longer  ap- 
prehend an  evi^iion  \  as  where  the  perfon  giving  it  has  become  fole 
heir  of  the  proprietor,  or  where  the  thing  is  no  longer  in  exiftence, 
or  has  been  bond  fide,  confumed  by  the  creditor  who  received  it.^ 
i.  (Jo.  (tf) X,  78.  (*)  i.  94.  {€)  $  a.jfl  de  Solut. 

The  reafon  is,  that  in  thefe  cafes,  the  fubfequent  occurrences  fup« 

jply  what  was  originally  wanting  to  complete  the  payment,  as  the 

creditor  thereby  acquires  either  the  property  of  the  thing  which  he 

has  received  in  payment,  or  fomething  equivalent  to  it.  . 

P  -       But  where  the  creditor  receives  his  own*  property  by 

^       miftak^,  the  payment  made  to  him  is  fo  null,  that  it  can 

'never  become  valid }  for  he  can  never  be  fuppofed  to  have  acquir« 

ed  either  really,  or  by  way  of  equivalent,  what  already  belonged  to 

him }  quod  meum  efi,  amplius  meum  ejfe  nonpoteft. 

.     ^  .       When  the  payment  is  made  to  a  third  perfon,  by  the 

^order  of  the  creditor,  it  is  likcwife  neceffary  that  the 

property  which  Is  paid,  (hould  be  transferred  either  to  the  credit 

tor,  when  fuch  third  perfon  receives  it  in  his  name,  and  for  the 

purpofe  of  acquiring  it  for  him  i  or  to  the  third  perlbn  himfelf,  if 

fuch  was  the  intention  of  the  creditor. 

Hence  it  follows,  that  if  I  have  given  an  order  to  a  perfon  who 
has  fold  me  an  eftate,  to  deliver  it  to  my  vnfe,  to  whom  I  intend- 
ed to  give  it ;  as  die  payment  or  dehvery  of  it  to  my  wife,  is  not 

(a)  It,  qui  iUeanm  hoinXoem  in  fulotuoidcdtty  ufocapto  honiifie  liberator. 

(^)  Si  alieoi  nummi  ioficio  vel  invito  domioo  fducl  font,  nuneot  ejus,  ««j«tf  f««rrat,  6 
■ihtti  cflenti  iti  ut  difctf  ni  noo  poflQiot :  qtn  fieri,  qui  accepit,  in  librit  OatI  feripliiQi  eft  \ 
lu  ttt  afiio  domino  cum  eo,  qui  dediflet,  furci  compeceret. 

{t)  Sed  ct  fi  idcjuilbr  alienot  nummoa  in  cauiam  fidejuffionii  dcdk ;  confmD^b  hb, 
SBfladsti  asert  pocelfc  t  ct  ideo  A  tam  pecuniam  (bint,  qiatn  fiibripuerat,  naodatt  a|Ct# 
foftfnta  fM,  Tcl  jpl  Mttia  coadidioalt  prwftitcriu 

fufficient 
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fuffi'cient  to  transfer  the  property  to  her,  (as  donations 'between 
hufband  and  wife  are  forbidden  by  law,)  nor  to  myfelf,  (as  my  wife 
did  not  receive  it  for  me  ;}  and  as  my  debtor  confequently  remains 
the  proprietor  of  the  eftate,  fuch  payment,  confidering  only  the  fub- 
tility  of  hw,  is  not  Valid,  and  does  not  liberate  my  debtor ;  biit  if 
he  is  not  in  this  cafe  liberated  i^ojure^  and  according  to  the  fub- 
tilty  of  law,  he  is  liberated  per  exceptionem  doli^  as  good  faith  does 
not  permit  that  I  (hould  demand  from  him  an  eftate,  which  by  my 
a£):  he  is  rendered  incapable  o^  delivering  to  me,  having  delivered 
it  by  my  order  to  my  wife ;  therefore  he  is  only  bound  to  cede  tb 
me  his  right  of  revindication  to  be  ezercifed  at  my  riik.  This  re^ 
fults  from  L.  26.  {a)jff\  dt  DonaU  inter  vin  (5*  uxor,  and  law 
29.{i)§l.f.deSo/ut. 

According  to  our  ufages,  it  is  not  even  neceiTary  that  my  debtor 
(hould  fubrogate  me  to  his  right  of  revindication ;  the  law  fub^ 
TOgiics  mc  pleno  Jure.  • 

-  -J       It  is  not^fufficicnt  to   conftitute    a  valid   payment* 

that  the  property  be  transferred  to  the  creditor ;  it  is 
requifite,  as  we  have  already  faid,  that  it  be  done  irrevocably,  for 
it  is  not  really  transferring  it,  if  it  is  transferred  in  fuch  a  man- 
ner that  he  cannot  always  retain  it ;  according  to  the  rule  of  law, 
psod  evincitur,  in  bonis  non  ^«     2*.  190.  ^>  de  R.  ^^ 

For  inftance,  if  the  thing  given  in  payment  were  fubje£l  to  hypo- 
thecations, whether  it  were  the  very  thing  which  is  due,  or  whether 
it  were  given  in  payment  of  a  fum  of  money,  the  debtor  would  not 
by  fuch  payment  be  acquitted  of  his  debt,  unlefs  he  difcharged 
the  hypothecations!  Xi.'ao.  {c)  L.  69.  {d)  L.  98.  i/)ff.  deSolut 

for 

(«)  Si  turn,  qui  mihi  Ycailiderity  juflcnm  iam  rem  ttscm  mejt  doiiation'.t  e^Jd  dsre^  et.Is 
poffeffionem  juOu  meo  tndidertt,  liberacus  erit :  quia  llcec  ilia  jure  civilipoOideie  aon  ia-' 
tdligatuK,  certetamcii  venditor  nihil  habcc  quod  trad«t. 

lb)  Si  debitorem  meum  joflerim  Ttthfi^vergf  deindc  Titium  vetoerim  accipere,etdebt<' 
tor  ignoraos  folvetic :  ita  cum  llbenri  eziftimaviti  fi  non  ea  mente  Titius  namoios  accepe« 
yit,  ttt  eoa  loctetur  :  alioqutn»  qooniam  furtum  eorum  firfa^ttfnit,  tDaDToroa  eoi  dcbicoris : 
ctideoUberationem  qoidem  ipfo  jure  non  po(To  contingere  debitori:  excepticne  tamen  ci 
foccuri  arquum  eOe,  fi  paratui  fit  condidioaem  furtivamr  quam  advcrfui  Titiooi  habet  mihi 
preftare;  ficuti  fervatur,  cum  marituiuxori  donaturus,  debitorem  fuumjubeat  bUtxa 
Bpm  ibi  qooqxie,  quia  nummi  mulierit  noa  fiunt,  dcbitoreiA  non  liberarl :  fed  ezcepdooc 
«am  adverfui  niariCum  tuendum  clTc,  h  condiAimem,  quaro  adrerfoi  muUereis  habei^ 
prsftet :  furti  tamcn  adionem  in  propofito  aihi  poft  divoruum  oompeLitunm  qoando  nei 
iaterfic  iocercepcoa  oummoa  non  elie. 

tc)  Si  rem  meam^  quae  pignorit  nomioe  alii  elTet  obligata,  debittm  tibi  folvero,  non  lU 
haiboti  quia  avocari  libi  respoffic  ab  co,qui  pignofi  acccpifl'ek. 

id)  Sibomiaem^  in  quo  ufufru^lus  alienua  eft>  Yel  qui  erac  plgnori  TItio  ob!igataa»  ooxs 
^kdjfti:  poCerit  ii»  Ctti  condemnitus  es,  tttam  agcrejudicati :  nee  czpeaablmas,  ut  ere- 
ditor  evioeat,  fed  (i  ttfuaftuAui  iataierit»  Tcl  diflbluU  fuerit  pigootia  obligatio  :  exifiimff 
procefliiram  liborationem* 

(«}  Q«Jrr«i  fiug  obliiavit,  poftea  Silquam  poflci&o^tsi  gz  bii  pro  filia  Aia  dotem  pr6* 

|Bietefid9 
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forTuch  a  payment  not  having  transfeired  to  the  creditpTi  to  vrho|i| 
it  was  made^  a  property  of  tl^e  thing,  which  he  can  abirays  retain| 
h  not  a  valid  payeoent^  and  copfequently  ^dtiot%  not  eKtinguilh  iU^ 
debt. 

If  by  a  claufe  of  the  contra^,  the  debtor^  who  is  obliged  to  glu^ 
«  certain  thing,  bad  charged  the  creditor  ^lrith  the  riiks  of  iiich 
thing,  or  if  the  thing  was  declared  by  the  contradi  to  he  fnbje^ 
to  a  particular  kind  of  evidion  \  his  basing  fabjeA  to  fuch  evie^ 
tion,  provided  he  has  no  ground  to  apprehend  any  others,  will  not 
prevent  the  payment  from  being  valid. 

{  IV.     In  %uba$  SWf  ^a  a  Thing  to  he  giun  in  Payment  t 

%  C08  1  ^ben  a  debt  is  ^f  a  certain  and  delerminatje  thing^ 
that  thing  may  be  e&£iually  given  in  payment, 'in  what- 
tncer  ftate  it  may  happen  to  be,  provided  the  deteriorations  fubib* 
i)uent  to  the  contradi  have  not  ari&n  from  the  fault  of  the  debtor 
or  of  pexfoas  for  whom  he  i^s  refpqn&ble,  fuch  as  his  workmen^ 
HI  fervants  (a). 

If  the  de^rioration  ariies  by  accident >  ot  by  the  a£i  of  a  ftrangery 
the^^btdr  may  mal^e  a  valid  payment  of  it,  according  to  the  ftatc 
in  which  it  is  ;  he  i^  no  furtheip  obliged  than  to  ce4e  to  the  creditor, 
the  anions  which  he  might  inftitute  againft  the  perfpn  who  caufed 
the  damage  \  and  if  he  does  not  cede  them,  the  judge  would 
fubrogate  the  creditor,  who  is  the  perfon  that  has  really  fuftained 
the  damage. 

r  coo  1       ^^  ^^  otherwife,  when  the  debt  is  of  an  indeterminate 
^  »  thing  i  ^  if  a  horCe-dfaler  ha^  promifed,  by  a  coatra£k 


Bittendo  oby^vit,  et  folvit :  fi  «a  rrs  a  cr^itore  cvid^i^  eft,  di^epdi^  eft  mtritum  es 
dotit  protnifTione  a^ere  pofTe,  ac  fi  ftata  >iberum>  rtmve  fub  coDdirione  legatao^^  dod^'no* 
nyne  pio  filk  pater  foUifletj  h^num  entm  rerum  folutio  Doo  poteft  nifi  ex  CTefitu  liberari  | 
tfXit$xX%  qpo  c«Ca  C<rtuf9  erit  rccaanvre  esi. 

(4)  Fitffkerhirt  y.  ^ia^,  i  II  B,  158.  Tl\c  l9ki,<U^d  of  an  eftat^  bavio^  brooj^bt  i^ 
aQion  of  ejectment  againft  the  tenant,  the  parties  entered  into  an  agreement,  t}iat  judan^n^ 
fbottld  be  figned  for  the  plaintiff*  with  a  ft*y  of  execution  until,  &cand  that  the  defendant 
ftotitd  coot'inue  in  poileffion  yntil  that  time.  In  the  in«an  time  the  defendant  removed  a 
ibb\p  6ve4  OA  blocks  Of  ipllfra.  The  Co^ifrt  ^e^  U  mipf^tff^  kogoifit^thp  g^nfiMl  q\i^ 
fion  o§  thf  ri|(ht  of  tb^  tqn^i^t  U>  rtfkMye  a  ^uildt;i^  qf  tb?t  d.cCcriptipnj  fm.ot  t^e  f^ir  \(^ 
tetpreta'ion  of  the  agreement  wai,  that  as  the  defendant  was  to  remain  in  p'fftOioa 
(pi  f  cotain  time  |fter  ^uit  a^r^pKpt  \%ai  Kn^'sf^  1910,  he  (bo^H  4o  UP  ^  in  (hf  o^eaii 
time  to  ;|lter  the  preoi^fcSf  hyt  ibo^ld  deljv^  ibjBpl  y^  in  tb«  fam^  9>V^^'<W  f.4  ^5^  fl/Sf^ 
}n  when  the  agreement  was  made. 

1  quxno^l^ipt  tbiolc  tb^t  the  Court  here  afcribcd  a^n 'intention  to  the  p«rt%9  ^9fiJpH  ffo« 
thit  which  mod  probably  extfted  in  poipt  of  fa^,  and  il^t  the  Of^y  Ch'*^  iQ  f,yncf^^p|f.^jffl 
nf  tha  p^Ctiti  ^k$  ^n  thqf  (^ould  at  a  oertain  tinpe  be  placed  in  t^  ^tp^  ^tu^tiQi^,  at  if 
the  caufe had  gone  00  to  trial,  without  any  defign  oa  the  pitCqf  (4f  SVWI  ^  ''kiW^W  1Q# 
jl^ht  which  he  in  thit  cafe  could  ^avt  enjoyed. 

Vol*  L  a  a  of 


354  Performance  of  Obrtgaiions.        ^P.  IIL  c.  i. 

of  marriages  to  pve  his  fon-in-law  a  hoxfe,  as  part  of  his  daughter's 
portion,  without  fpecifying  what  horfe ;  if  one  ioH  his  hoifes 
becomes  lame,  or  broken-winded)  he  could  npt  give  this  horfe  in 
difcharge  of  his  debt ;  he  ought  to  give  one  which  had  no  mate- 
rial defe&.  L.  33.  (a)  injin^ff,  dt  Bolut.  "Whereas  if  he  obliged 
himfelf  to  give  to  his  fon-in-^w  fuch  a 'horfe  detenninately,  he 
would  bedifcharged  from  his  obligation  in  giving  him  thathorfciin 
whatever  ft  ate  it  might  happen  to  be. 


A  R  T  I  C  L  E    IV. 

When  ought  the  Payment  to  be  made  ? 

P  -l        It  is  evident  that  a  payment  cannot  be  made  of  any 

thing  before  it  is  an  a^ual  debt,  for  where  there  is  no 
debt  there  can  be  no  payment.  Hence  it  follows,  that  if  a  debt 
is  Aifpended  by  the  condition  under  which  it  was  contraded,  and 
which  is  not  yet  accompliihed,  no  payment  can  be  made  of  it. 

Not  only  is  the  debtor  exempt  from  any  obligation  of  paying,  or 
the  citditor  of 'receiving,  before  the  condition  is  accompliflied  \  but 
if  the  debtor,  being  ignorant  of  the  condition,  pays  by  miftake,  he 
^has  a  right  of  repetition  per  condi£i'wnem  indebiti ;  for  in  this  cafe 
he  would  pay  what  he  did  not  yet  owe.  But  this  psiyment 
which  was  not  valid  at  iirft,  is  confirmed  and  becomes  valid  by  the 
accompliihment  of  the  condition  :  for  fucb  accompliihment  has  a 
retrofpe£^ive  effefk  to  the  time  of  the  contrail ;  and  the  debt  is 
confidered  as  due  from  the  time  of  the  contra^  being  made,  (fupra^ 
ft.  220,)  and  by  a  neceflary  confequence,  the  payment  made  before 
the  accompliihment  of  the  condition  is  confidered  as  valid.  X.  16. 
ff.  de  Cond,  (^)  Indei, 

.  -A  term  of  payment  differs  from  a  condition,  as  fuch 

term  has  not  the   efie£l  of  fufpending  the  debt,   but 

merely  of  poftponijig  the  right  of  demanding  it,  (fupra^  n.  230.) 

A  payment  before  the  term  is  valid,     i,  i.    (r)  $   i-^-  de  Cond. 

'  to"  Danojl. 

Tliis'rule  however  is  fubjefl  to.fome  exceptions :  for  inftance, 
if  a  teftator  having  bequeathed  a  fum  of  money  to  a  minor,  to  pre- 
vent its  being  confumed  by  the  tutor,  had  ordered  that  it  {hould 

(«)  Qui  btnumm  dan  promlfitf  et  volaerituin  a  fe  offert,  non  Hberatur.  Judiclo  qaoqoe 
scceptn,  fi  hoaiinein  is  cum  quo  agetury  Tulnentum  a  fe  offert,  condeicaari  debebit.  Sed 
etab  alio  Tulneratun  fi  det, condemnacdus  erit^  cum  poflitallum  dare. 

(^)Sub  conditione  debitum»  pererroremfolutumi  pendente  quidem  conditionc  repctitur; 
conditione  autem  ezitttnce  repeti  non  poteft. 

(r)  Cum  diet  certut  adfcriptus  eft,  quamvii  did  nonduffl  veneiit,  ibiui  camen  poifunt: 
feuitcertum  eft  ea  debita  tii. 

be 
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be  paid  at  the  majority  of  the  legatee,  tlie  heir  who  fliould  pay 
the  legacy  before,  would  not  be  liberated  in  cafe  of  tlie  infolvency 
of  the  tutor.     V.  L.  15.  {a)ff>  de  Antu  Leg. 
See  as  to  the  term  of  payment.    Part  II.  Ctap.  3.  Ai^t.  III. 


ARTICLE    V. 

Where  and  at  whofe  Expence  ought  the  Payment  to  he  made  T 

§  I.      Where  ought  the  Payment  to  he  made  ? 

^  -  When  there  is  a  place  appointed  by  the  agreement  for 
the  payment,  it  ought  to  be  made  there.  If  no  place  is 
appointed,  and  the  debt  is  of  a  fpccific  thing,  the  payment  (hould 
be  made  where  the  thing  is.  For  inftance,  if  I  have  fold  tlie  wine 
of  my  vineyard  ta  a  merchant,  the  delivery  ought  to  be  made  in 
my  repofitory  where  tlic  wine  is  :  he  (liould  fend  there  for  it, '  and 
load  it  at  his  own  expence  ;  my  obligation  is  to  deliver  it  to  him 
where  it  is,  and  I  am  not  obliged  to  take  it  up,  but  merely  to  give 
him  the  key,  and  permit  him  fo  to  do.  This  is  conformable  to  the 
law  47.  §  l.ff.de  Leg,  i.  Si  quidem  cerium  corpus  legatum  ejly  tbi 
prcejlahitur  ubi  reliBum  efi. 

If  the  debtor,  after  the  fale,  has  transferred  the  thing  from  the 
place  where  it  was,  to  another  place,  from  which  the  carriage  would 
be  more  cxpenfive  to  the  creditor,  he  may  demand  by  way  of 
damages,  what  the  carriage  coft,  more  than  it  would  have  coft  if 
it  had  remained  in  the,  place  where  it  was  before  the  fale ;  as  the 
debtor  ought  not  by  his  ad  to  prejudice  the  creditor. 
P  -|        If  the  debt  is  not  of  a  fpecific  thing,  but  of  any  thing 

indeterminate,  as  a  pair  of  gloves,  a  fum  of  money,  a  cer- 
tain quantity  6f  com,  wine,  &c.  the  payment  in  this  cafe  cannot 
be  where  the  thing  is,  becaufe  the  generality  of  the  engagement 
prevents  there  being  any  fuch  place  j  where  muft  it  be  then  ?  The 
law  above  cited  decidesi  that  in  this  cafe  payment  (hould  be  made 
at  the  place  where  it  is  demanded,  uhi  petitur ;  that  is  to  fay,  at 
the  (lomicil  of  the  debtor.     DumouUn^  Tr.  de  Ufur.  q.  q. 

The  reafon  is,  that  as  agreements  ought  in  refpeft  of  the  things, 
which  arc  not  expreffed  by  the  partiesj  to  be  interpreted  rather  in 
favour  of  the  debtor  than  of  the  creditor,  in  cujus  potejlate  fuit  legem 

(')  [J^Tolenus]  Eaoiy  qui  rogatas^^  dectm  atnes  nfiieuert  peeaiiiam,  ante  diem  reftitae* 
fat,  refpondic :  fi  propter  capientis  perfooam^  qood  rem  familiarem  tueri  non  poflet,  in  dietn 
fideicommifrum  relidlum  probetur,et  perdituro  ci  id  bcrcs  ante  diem  reditu} flet,  nuHo  modo 
liberatam  elle :  quod  fi  temput  heredii  oiufa  prorogatum  eiler,  ut  cocnmodom  medii  tem- 
poria  ipfe  fcntirct,  Uberatttm  cum  iotelligi :  nam  ct  plus  cum  prsftitifre,  quam  debuif- 
(at. 

A  a  2  aperiUu 
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afertius  itcerey  (fuprd^  n.  97.)  froip  th^fe  principles  it  followsi  that 
when  they  have  not  ailigned  a  place  for  paymenti  the  agreement 
*  ought  to  be  hiterpreted  in  a  manner  the  It^H  burtheofome  and  tx* 
penfive  to  the  debtor. 

Our  principle,  that  fuch  things  are  payable  at  the  domicil  of  the 
debtor,  when  no  other  place  has  been  appointed  for  payment  by  the 
Agreement,  is  fubje£l  tq  an  es^ception  when  two  things  concur ;  when 
the  debtor  apd  creditor  refide  near  each  other;  as  if  they  live  in 
the  fame  town,  and  the  thing  due  conGfts  in  a  fum  of  money,  or 
•ny  thing  elfe  that  niay  be  carried,  or  fent  to  the  creditor's  without 
cxpence  ;  where  thefe  two  things  concur,  payment  ihould  be  made 
l^t  the  houfe  of  the  creditor.  Dunwi^lin^  ib'uL  In  this  cafe,  the 
debtor  owes  his  ci;editor  this  compliment  which  co{U  him  nothing  1; 
10  default  of  paying  at  the  houfe  of  the  creditor,  the  creditor  maf 
fend  a  procefs  of  commandment  to  the  houfe  (^f  the  debtor,  who 
will  be  liable  for  the  expences  of  itj  and  the  debtor  nuy  pay  thg 
officer  who  fcrves  the  procefs. 

Although  it  is  laid  ezprefsly  by  the  a£l,  that  the  payment  (hall 
be  at  the  houfe  of  the  creditor,  who  at  the  time  of  the  ^€i  refided, 
in  the  lame  town!  with  the  debtor,  and  afirtioH  if  no  place  has  been, 
appointed  for  payment  ^  if  the  creditoTj^  fubfequent  to  the  contraft, 
has  changed  his  domicil  to  a  town,  at  a  diftance  from  that  of  the 
debtor,  the  debtor  may  demand  that  the  creditor  (hpuld  choofe  a 
domicil  iu  the  place  where  he  refided,  when  the  contrad  was  made^ 
1^  this  transfer  of  domicil  to  a  place  where  the  dehtQC  did  not 
refide  ought  not  to  be  burthenfome  to  the  debtor,  and  alter  bi^ 
qonditiop  to  his  detriment,  according  to  ^  rule^  that  nam  olttmf 
foEio  pragravari  debet. 

Soc  Part  11.  Ch.  3.  Art.  IV. 

5 II.     At  nvhsfe  Expence  is  the  Payment  to  he  made? 

^    ft    ^     -1  ^     Payment  is  made  at  the  expence  of  the  debtor ;.  them*', 
fore,  if  he  deiires  an  acquittance  before  a  notary,  thp 
^quittanqe  fliquld  be  pafied  at  his  expence. 

Therefore  a  perfon  who  fella  wine,  ougltf  to  pay  the  eiq>en£c  of 
%  pennitj  for  the  delivery  of  it. 


AET* 
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ARTICLE    VL 

Of  the  lEffea  of  Payments. 

The  elFefl  of  a  payment  is  to  extihguilh  the  obliga* 
t  5*5  J  tion  and  ercry  thing  accefiJiry  to  it,  and  to  liberate  all 
dxe  debtots  of  it.     L.  43.  {a)ff.  ie  Bohst. 

§  t.     iVheiher  afwgle  Payment  may  extrngmjh federal  OiHgations  ? 

|,      ^  -       Sothetimes  a  fingle  payment  may  extingmih  feveral 

•  obligation^  :  this  hibppens  when  the  thiAg  given  in  dif- 
tharge  of  an  obligation  is  the  very  thing  ^vhich  isjthe  obje^  of 
Inother  obligation*  '       • 

For  inftance,  if  I  have  agreed  to  fell  you  the  thing  which  I  have 
^veh  you  in  pledge,  in  payment  of  a  fum  which  yCu  have  lent  me^ 
h)y  paynnent  of  this  thing  ejctinguiflies  at  once  the  obligation  re- 
fulting  from  your  k)an  to  me,  and  from  my  fale  to  you,  L.  44.  {i) 

#  Je  Solut.  for  the  thing  which  I  have  p^id  you,  in  difcharge  of  the 
obligation  refttldng  frdm  the  loan,  is  the  fame  thing  whicfi  confti-  ' 
tutcs  the  objed  of  my  obligation  reftilting  from  the  fale, 

c.  -       This  rule  holds  good  even  with  regard  to  diiFerent  cre- 

^  ditors :  for  inftance,  if  I  have  by  yeur  order  paid  ten 

thoufand  livi^s,  which  I  owe  you,  to  your  creditor  to  whom  you 
owe  the  fame  fum,  this  payment  ettinguifhes  at  once  both  my  * 
oUigati6h  and  yours,  L.  64.  {c)  ff.  d.  t<  it  amounts  to  two 
payments,  juris  ej^ecSu ;  for  it  is  as  if  I  had  paid  you  the  money, 
arid  you  had  paid  it  afterwards  to  your  creditor,  celerttate  conjun'- 
gendarum  inter fe  vBionumy  isnem  ASionem  occultari,  2»»  3.  $  i  2.^.  Jt 
J)on.  int.  Vir»  £5*  Umot. 

[a)  In  omnibtis  fpcciebus  nWationum  etiam  accctHooei  liberftntur,  puta  idprcmiSJSirct, 
liypothecx,  pignura  j  prcterquan  quod  inter  creditorem  ec  adpromiilbrcs^oiifufiooe  fada 
reus  noo  liberatur. 

[h)  In  numeratlonibus  aliquando  evenic,  ut  una  numnratiane  duae  obligatio^tt  tollan* 
tar  uoo  ihoisento ;  veluti  A  quis  pitjnus  pro  debito  vendlderit  creditori,  evenit  enifkiy  uc  [St] 
tx  vendito  tolUtur  obli|atir,  et  debtti.  Item  fi  pupillo,  qui  fine  TUtorii  auAoricatc  mutoia 
pccuniaaiaccepit,4«  atum  a  creditore  fueric  fub  ea  conditiooe,/:'  e^m  peciadam  mMuraveritp 
in  duat  caufai  videri  eum  nonoeraire  j  et  in  dtbituoi  (uum,  ut  in  Falctdiam  r.eredi  imputt* 
tur  \  et  Ta  Cflhdtdonii  gratiai  ut  legatum  confequatur.  Item  A  uiuffruAut  pccunic  ttu» 
floerats  legatua  fueric  ;  evenity  uc  una  numeratione  [&]  liberetur  berea  ex  tcftamcolOy  et 
obliget  fibi  iegatarium. 

Tantondem  e(t,  et  fi  damnatus-  foerit  alicai  vendere  vet  locira ;  nam  vendeodc,  vtl 
locanda,  et  liberatur  ex  trftamento  bercky  et  obligat  fibi  Iegatarium. 

-(e)  Com  juffa  mco  id,  quod  milii  deocs,  folvis  cxcditoii  meo  j  cc  tu  a  toe,  et  cgp  x  crt« 
iitore  meo  iiberor* 

Aa3  'This 
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r  e  1 8  1       This  rule,  that  a  payment  made  in  difcharge  of  one 
'  obligation,    extinguifhes   others  which   have   the   fame 

objcft,  applies  likewife  with  refpcd  to  fevcral  debtors. 

For  inftance,  if  by  your  orders  I  have  lent  a  fum  of  money  to 
Peter^  the  payment  by  Peter  extinguiflies  at  once  both  your  obli- 
gstjEiba  and  his  own. 

This  obfervation,  that  when  there  are  obligations, 'which^  al- 
though proceeding  from  different  caufes  have  neverthelcfs  one  and 
the  fame  objeft,  the  payment  of  one  extinguiflies  both,  only 
holds  good  where  the  debtor  who  has  paid,  has  not  a  right  of  re- 
quiring a  ceffion  of  the  aftions  of  the  creditor,  againil  the  debtor 
of  the  other  obligation ;  but  in  the  oppofite  cafe,  where  the  debtor 
who  has  paid  has  a  right  to  require  fuch  cefTion  of  the  other 
obligation,  fubfifl^,  not  indeed  fo  that  the  creditor  can  be  paid  a 
fecond  time,  but  fo  that  he  may  cede  his  adion  to  the  perfon 
entitled. 

For  inftance,  retaining  the  fame  example,  if  by  your  dire£lioR 
I  have  lent  a  fum  of  money  to  Peter^  we  have  fecn  that  a  payment 
by  Petevy  extinguiflies  both  his  obligation  and  yours;  but  if 
before  Peter  pays  me,  you  pay  me  to  liberate  yourfelf,  this  pay- 
ment only  extinguiflies  your  obligation,  and  not  that  oi  Peter; 
becaufe  upon  paying  me  you  have  a  right  to  require  the  ceffion 
of  my  aftion  againft  Pcter^  who  remains  obliged  not  to  me, 
who  cannot  demand  the  fame  thing  twice  over,  but  to  you,  in  con- 
fequencc  of  the  ceffion  of  my  aftions,  which  I  ought  to  make. 
X.  95.  {a)  §  \o.ff.  de  Solut.  L.  28.  (*)  f.  Mand. 
'  Such  ceffion  of  a£tions  againft  the  debtor  of  a  different  obliga- 
tion, may  be  made  even  ex  intervallo  after  the  payment,  in  which 
refpe^  it  differs  from  that  againfl:  the  co-debtors  of  the  fame  obli- 
gation, of  which  we  fliall  fpeak  in  the  fallowing  paragraph. 

(«)  SI  mandatu  meo  Titio  {Mcuniam  credidiflei,  ejufmodi  contra^ui  /imilis  eft  tutor! 
ct  debitor*!  pupiDi  ^  et  ideo  mandatore  coovento  et  danmaco,  qumquam  pecunia  foluta  £r, 
son  liberart  debitcrem  ratio  foadet ;  fed  et  praeflare  debet  creditor  adionet  mandAtori  ad^ 
▼erftts  debitorem,  ut  ei  faiisfiat.  £t  hue  percinet  tutoris  et  pup'iUi  debitorU  nos  feci^Te 
comparationem  ;  nam  cobb  tutor  popillo  tenetur  ob  id  quod  debitorem  ejus  non  convfcni^ 
neque jadicio  cum  altero  acceptor  Jiberatur  alter  :  nrc  (j  damoittDa  tutor  folvfrity  ea  res 
prodrrit  debitor! :  qain  etiim  die!  folet  tutelae  contraria  a^iooe  agendam,  ut  ei  popiltoa 
•dfcrfua  debitores  adtonibus  cedit. 

{b)  i  apinianus,  lib.  3.  QuKflionum,  ait,  mandatorem  debitoris  (olventem,  ipfo  jure 
ftum  non  liberare  ;  propter  maodatom  enim  fuum  folnt  et  fuo  Aooiine,  ideoque  mandatoii 
•dliooea  pntat  ad? crfui  rcum  cedi  debcre. 


fll.     Whetkr 
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I  II.  Wketber  Payment  by  one  of  the  Debtors^  extinguijbes  the 
Obligations  of  all  the  other  Debtors  of  the  fame  Obligation  ,•  and  of 
the  Ce/pon  of  Anions. 

P  -        If  the  payment  of  one  obligation  may  liberate  the  debt- 

ors of  a  different  obligation^  having  the  fame  objedj 
as  we  have  feen  in  the  preceding  paragraph;  a  fortiori^  the  payment 
by  one  of  the  debtors  of  the  fame  obligation  ought  to  liberate  all 
the  others,  whether  they  be  principals  or  accefTarieSy  fuch  as  fureties. 
r  C20  1  '^*^  ^^^  ^^  fubjeft  to  a  limitation,  in  the  cafe  of  the 
ceffion  of  actions:  for,  if  one  of  the  co-debtors  or  furetiesj 
upon  paying  the  debt,  procures  a  ceflion  of  the  rights  and  a£lxonS 
of  the  creditor,  the  debt  is  not  confidered  as  extingniflied  in  refpeA 
to  thofe  againft  whom  the  a£bions  have  been  ceded. 

Many  queftions  may  be  propofed  concerning  this  ceflion  of  ac- 
tions ;  xft.  What  perfons  upon  payment  of  a  debt,  have  a  right  to 
demand  a  ceflion  of  the  a£lions  of  the  creditor,  againft  the  other 
debtors  who  are  liable  to  it  ?  2d,  Is  the  creditor  fo  far  obliged  to 
make  this  ceflion,  that  he  cannot  demand  his  debt  wholly,  or  in 
part,  from  thofe  to  whom  he  was  obliged  to  cede  them,  when  he  has 
by  his  own  aft  difaWed  himfelf  from  fuch  ceflion  ?  3d,  Doe$  the 
ceflion  take  place  plenojure  ?  or,  mufl:  it  be  demanded,  and  when  ? 
4th,  What  is  the  effeft  of  it  ? 

^pon  the  iirft  queflion  it  muft  be  admitted  as  a  principle,  tha^t 
all  thofe  who  are  bound  for  a  debt  for  others,  or  with  others,  by 
whom  they  ought  to  be  difcharged  cither  wholly  or  in  part,  have 
a  right,  upon  paying,  to  demand  a  ceflion  of  the  aftions  of  the 
creditor  againft  the  other  debtors. 

It  is  upon  this  principle  that  Julian  decides,  that  a  furety'is  en- 
titled, upon  payment,  to  have  a  ceflion  of  the  anions  of  the  creditor, 
as  well  againft  the  principal  debtor,  as  againft  all  other  perfons^ 
who  are  liable ;  fidejujforibus  fuccurrifolet,  utfipulator  compellatur  ei^ 
quifolidum  folvere  paratus  efl^  vendere  caterorum  nomina»  i.  i  T*ff» 
ie  Fid. 

For  the  fame  reafon,  the  creditor  cannot  refufe  a  debtor  in  folido^ 
from  whom  he  demands  the  whole  debt,  a  ceflion  of  his  aftions 
againft  the  other  debtors.     L.  47.  {a)ff.  Loc'at, 

This  obligation  of  the  creditor  to  cede  his  anions  is  founded 
upon  the  rule  of  equity,  that  as  we  are  obliged  to  love  all  mankind^ 

(j)  Cam  apparebic  emptorem  conduAoremre  plaribut  veodentem  vel  lccanteai»  finga* 
lorumin  folidum  intuitum  periboatn  }  ita  demum  ad  praeftationem  partis  .fingoU  Aint  com- 
pcHandi,  ficonftabitefle  omnea  folvendo,  quanqoam  fortafle  ju<tiu?  fit,  eciamfi  foUeodo 
omneaenint)  ckftioneiocoaTeDtcadi  quern  velit,  non  auicicadam  afkori,  fi  agones  fua« 
adveifna  cctsroa  pneftareoon  recurcL 

A  a4  we 


vre  are  obliged  to  give  them,  every  thing  which  they  have  an  in^ 
iefeft  ih  baViitg,  ^hch  we  can  do  fo,  without  detfiixient  to  otsr- 
ftlvcs. 

A  debtor  in  folido  having  then  a  jufl:  iatereft  to  ha¥e  a  tejGon 
of  the  a&ions  of  the  creditor  againft  his  co«-debtdrs,  in  order  to 
compel  them  to  bear  a  part  of  a  debt  for  which  they  are  eqiiilly 
liable  with  him^  the  creditor  cannot  refufe  it  to  him.  For  the  fame 
reafon  he  cannot  refufe  it  to  a  furety^^  or  generally  to  any  others^ 
who,  being  liable  to  the  debt,  have  an  intereft  to  be  difcharged 
from  it  wholly  or  in  part,  by  thole  for  whom,^  or  witli  whoxn  they 
are  debtors. 

But  if  a  (Iranger  pays  a  debt  to  which  he  was  not  liable,  and 
without  having  any  intereft  to  difcharge  it,  the  creditor  is  not 
obliged,  if  he  docs  not  think  proper,  to  cede  him  his  anions.  X.  5. 
{a)  Coi  de  SoluU 

This  is  fubje6i  to  an  exception  with  refpeft  to  billsof  exchange : 
if  a  ftranger,  for  the  fake  either  of  the  drawer  or  fome  one  of  the  in- 
dorfers,  or  the  acceptor,  acquits  a  bill  of  exchange  of  which  lie 
,  was  not  debtor,  the  ccflion  of  tlie  aftions  of  the  creditor,  cannot 
be  refufed  to  him,  he  is  even  fubrogated  to  it  pleno  jure^  by  the 
ordonnance  of  1673;  as  we  have  feen  in  our  treatife  upon  bills  of 
exchange. 
P    '      -        Upon  the  fecond  queftion,  whether  the  creditor  oaght 

^  to  be  excluded  from  his  demand,  againil  one  of  the  dcbt^i 

ors,  per  exceptionem  cedendarum  aBionum^  when  by  his  own  aS  be 
has  deprived  himfelf  of  the  power  of  ceding  his  adiions  agtunft 
the  others,  there  is  no  difficuhy  with  regard,  to  maadatores 
peeunia  credenda,  Papinian  decides  it  in  formal  terms,  in  the  law 
95'  $  II*  jf«  ^^  Solut,  <<  Si  creditor  a  debitare  culpa  fua  caufa 
ccdideritf  prope  ejl.  uia^ione  mandati  nihil  a  mandator e  confequi  debeati 
cum  ipfius  vitio  acciderit^  ne  mandatori  p9jfet  aHionibus  c'edereJ^ 

The  reafon  is  evident :  it  is  a  principle  common  to  all  reciprocal 
contrails,  that  where  we  have  contracted  ttiUtual  obligations,  t 
am  not  admiflible  to  demand  the  performance  of  yours,  wben  by 
my  own  fault  I  fail  in  the  perforxhance  of  mine.  According  to  this 
principle,  if  you  have  lent  a  certain  fum  to  Peter  by  my  order, 
and  by  your  own  fault  have  loft  the  a£lion,  which  you  had  acquir« 
ed  by  tlic  loan,  and  confequently"  cannot  cede  it  to  me^  you  ought 
not  to  be  allowed  to  demand  from  me  the  money,  iitrhich  I  have 
obliged  myfelf  by  the  contradi  of  mandate  to  rdmburfe  you  (  lince 
you  have  by  yoiir  Qwn  fault  rendered  yourfelf  incapable  of  fulfiU- 

(«)  Kofia  ttbi  adrerfoi  creditorem  hlientttn  aAl6  fap^ft,  eo  |ttod  ei  debltam  qoifl* 
'flutern  ofi^tens,  jot  oUftitioilit  in  te  Winiferti  dfefidKrai^  tttoi  all  60  te  tioncxi  oonparaA 
■on  fufims  i  ^i^'a  fohiuone  ab  atio  USuk  aoaiae  dcbitovitj  ttweieat  Mot  obU|aiit>. 
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« 

in^  yoor  obligations  to  Cede  to  ine  your  zGtion  againft  Peter  upo^ 
the  loan.  V.fupra.  n^  445* 

Ought  the  fame  decifion  to  be  followed  with  regard  to  fureties? 
May  a  furetyi  from  whom  the  creditor  demands  the  payment  of  a 
debt,  be  difcharged  frohi  the  demand^  fo  far  as  he  might  have  ob- 
tained i,  repetitioh  by  a  ceflion  of  the  adions  of  tlie  creditor,  when 
fueh  (Creditor  ha^s  by  his  own  %Ql  rendered  himfelf  incapable  of  * 
ceding  them  to  him?  The  reafon  for  doubting  is^  that  I  fee  no  text 
bf  the  laWs  which  exprefsly  contains  fuch  decifioni  with  regard  to  • ' 
fureties.    The  law  95.  %  1 1.  above  cited,  which  gives  xKx^fin  it  mm 
reifevahr  to  maniatorts  peamia  credenda,  does  not  appear  to  me  de* 
dfite  at  to  fureties  i  for  there  is  not  the  fame  reafon  fpr  it:  a  perfon 
who  lends  a  furti  of  money  to  Pet^r^  by  the  order  of  another,  has^ 
by  the  contrad  of  mahdate  included  in  the  order  which  he  has  cxe* 
C\ited,  c(mtra£tcf4  ^  formil  obligation  towards  the  fnandator  pecuni^ 
credenilt^  tb  cede  and  prefetVe  the  (tdiion  which  be  would  acquire 
by  the  loan  made  tb  Peltr^  in  performance  of  the  mandate.  "^  It  can* 
fiot  be  faid  in  the  fame  ihanner  with  refpe£i  to  a  furety,  that  the 
creditor  has  contracted  a  fimilar  Obligation  .in  his  favour )  the  en« 
g^gement  of  a  furety  iis  ah  unilateral  contra£^,  by  which  he  tlone 
is  obliged.     If  the  (nrcditor  is  obliged  to  cede  his  a£lions  to  the 
furety,  at  the  time  of  payment,  it  is  the  principle  of  equity  alone 
which  obliges  him  to  do  fo,  for  he  has  no  intereft  to  ref ufe  it  \  but 
he  ought  only  to  be  obliged  to  cede  them  foch  aa  th^y  are ;  and  is 
not  fubjet£l  to  any  imputation  for  not  having  retained  them,  and  for 
hating  difabled  hiitifelf  from  ceding  them.     There  is  another  dif« 
feithce  which  Cujof  obfervcs,  arf.  i.  2i.  jf.  dePoB.    A  p^fon  by 
whofe  order  I  have  lent  a  Aim  of  money  to  Peter^  not  having  any 
afllon  againft  Peter y  has  an  abfolute  occaiion  for  m^ceding  to  him 
my  a£kiohs  againft  Ptter\  but  a  furety,  having  of  his  own  right  an 
tAioti  againft  his  principal,  has  no  abfolute  occafioh  for  the  ceflion 
of  the'a£tion  of  the  creditor^againft  the  principal  debtor,  although 
the  ceffloh  6f  hypothetatidns  ihay  be  ulbful  to  hini ;  nee  Vfquam  km 
ptuYf  fa^s  GuJaSy  c$gi  en'ditorvfn  jidijnjori  cidere  a6ttonibtts  firtis. 

Not  only  U  thete  no  text  of  law,  which  decides  that  the  furety  can 
exclude  the  creditor  fmm  the  whole  or  part  of  his  demand,  on  ac« 
eount  of  his  having  rendeifed  himfelf  incapable  of  ceding  hi^  TtOtrxmM 
either  againft  the  principal  debtor^  or  againft  any  of  the  othet 
fureties ;  thete  ate  even  paflages  which  feem  to  imply  the  con^ 
Mry :  flich  is  the  law  ^t.ff.  {a)  de  PaH.  where  ith  feid,  that  a  crd^ 
aitbr  hiay  tnake  an  agreement  with  the  principal  debtor,  hot  to 
deiAand  the  payment  of  the  debt  from  him^  and  may  neverthelefii 

(if)  Nifi  hoc  adum  eft,  nt  dantoxat  a  no  nmpetatur^  [^  fidtjvjfore  fetatury.  tunc  enim 
3(dfjuirjr  eiceptione  noo  uietur* 

rcfervc 
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referve  the  power  of  demanding  it  from  the  furety.     In  this  cafe, 
the  creditor  may  demand  the  payment  from  the  furety,  although  he 
has,  by  the  agreement  with  the  debtor,  incapacitated  himielf  from 
ceding  his  adion  againft  him.    The  law  15.  $  j.ff.  de  Fidn^fpan 
likewife  to  decide,  that  the  creditor,  who  by  his  own  z6t  has  rendered 
himfelf  incapable  of  ceding  his  actions  to  one  furcty  againft  the 
other,  is  not  on  that  account  in  any  wife  excluded  from  his  de- 
mand ;  J!  ex  duchus  qui  apud  te  fdejufferant  in  %ugintiy  alter^  ne  eb  t% 
peteres^  quinque  tibi  dederit  vet  promifertti  juc  alter  liberabitur^  ttji 
ab  altero  quindecemy  petere  in/HiueriSy  nulla  exceptiom  funtfnoveris ;  nc- 
verthelefs,  the  creditor  has  difabled  himfelf  from  ceding  his  adions 
to  the  one  from  whom  he  demands  the  fifteen,  fo  as  to  enable  him 
to  recover  five  from  the  other.     Notwithftanding  thcfc  reafons,  it 
mud  be  decided,  that  when  the  creditor  has  by  his  own  ad  incapa* 
citated  himfelf  from  ceding  to  the  furety  his  aAions,  either  againft 
the  principal  debtor,  or  againft  the  other  fureties,  whether  becaufe 
he  has  difchargcd  them,  or  becaufe  he  has  by  his  negle  A  allowed 
his  demand  againft  them  to  be  difmiffed,  the  furety  may,  per  except 
tionem  cedendarum  a^ionum^  obtain  a  declaration,  that  the  demand 
of  the  creditor  is  inadmiflible,  for  fo  much  as  the  furety  might 
have  procured  by  the  ceflion  of  aflions,  which  the  creditor  has  dif- 
abled himfelf  from  making. 

This  is  not  fubjeft  to  any  difficulty  with  regard  to  the  adion 
againft  the  principal  debtor :  for,  as  we  have  ohiervcd  fupra,  n.  370, 
it  being  of  the  effcnce  of  the  engagement  of  a  furcty  not  to  be 
obliged  to  more  than  the  principal  debtor,  the  difcharge  of  the 
'  debtor  by  the  creditor  difcharges  the  furety  likewife,  and  all'  the 
excepti6ns  in  rem^  and  prefcriptions,  which  the  principal  debtor  ac« 
quireSi  are  alfo  acquired  to  the  furety.  We  have  anfwered  fupra^ 
If.  380,  to  the  argument  founded  upon  the  law  22.  dePoElis^ 

When  the  creditor  has  rendered  himfelf  incapable  of  ceding  his 
anions  againft  one  of  the  fureties  to  the  others,  by  difcharging  him, 
or  by  fuffering  the  demand  againft  him  to  be  difmifTed,  it  ought  in 
like  manner  to  be  decided,  that  he  (hould  be  excluded  per  except 
tionem  cedendarum  oEHonum^  from  his  demand  againft  them,,  not  for 
the  whole,  but  for  that  part  for  which  they  would  have  had  re* 
courfe,  if  the  creditor  had  not  rendered  himfelf  incapable  of  ceding 
his  a£iion.  For  inftance,  if  there  were  four,  fureties,  all  folvent, 
the  creditor  can  only  demand  his  debt  from  the  three  others,  with 
the  dedudion  of  the  fourth,  for  which  they  would  have  had  rcpourfc 
againft  the  one  who  has  been  difcharged ;  and  if,  amongft  the 
other  three,  there  happened  to  be  one  infolvent,  the  creditor  fhould 
make  a  deduAion  from  the  demand  againft  the  two  that  are  fol- 
▼entj  not  only  for  the  fourth,  for  which  he  who  was  difchargcd 

was 
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was  liable  on  his  own  account,  but  alfb  for  his  third  of  the  portion 
of  the  infolvent.     * 

The  reafon  of  this  deciCon  is,  that  when  fereral  perfons  become 
furedcs  together  for  one  principal  debtor,  they  rely  upon  the  rc- 
courfe  which  they  will  have  againd  each  other ;  and  it  is  only  in 
this  confidence  that  they  contrad  the  engagement,  which  other-r 
wife  they  would  not  have  done ;  it  is  not  juft,  therefore,  that  the 
creditor  fliould  by  any  aft  of  his  deprive  them  of  it. 

Obferve,  that  if  the  furetywhom  the  creditor  has  difcharged,  only 
became  fuch  after  the  engagements  of  the  others,  the  latter  would 
not  have  the  exception  cedendarwn  a£ftonum  againft  the  creditor  | 
for  in  contrafting  their  engagement,  they  could  not  reckon  upon  a 
recourfe  againft  the  one  who  had  not  then  concurred  in  the  engage* 
ment ;  it  is  to  this  cafe  that  the  decifion  of  the  law  15.  $  i,  above 
cited,  ought  to  be  confined. 

What  has  been  already  faid  with  refpeft  to  fureties,  muft  be 
applied  to  debtors  in  folido;  when  feveral  perfons  contraft  an 
obligation  in  folido,  they  only  oblige  themfelves  each  for  the  whol^ 
under  a  confidence  of  the  recourfe  which  they  (hall  haye  againft 
the  others,  upon  paying  the  whole  :  therefoqpe,  when  the  creditor, 
by  his  own  aft,  deprives  them  of  fuch  recourfe,  by  rendering  him* 
fejf  incapable  of  'ceding  his  aftions  againft  the  one  that  he  has 
difcharged,  he  ought  no  longer  to  be  admitted  to  claim  in  folido 
againft  the  others,  except  fubjeft  to  the  deduftion  of  the  portion^ 
for  which  they  would  have  had  recourfe  againft  the  one  whom  he 
has  difcharged.     Videfupra^  n.  275. 

When  the  creditor  has  allowed  fome  right  of  hypothecation  upon 
the  goods  of  any  one  of  his  debtors  to  be  loft,  whether  by  omitting 
to  oppofe  the  adjudication  of  the  property  in  favour  of  other  per* 
fons,  or  by  fufFering  perfons  purchafing,  without  the  charge  of  the 
hypothecation,  to  acquire  a  liberation  from  it,  by  a  pofleffion  of 
ten  or  twenty  years,  can  the  co-debtors  in  folido,  and  fureties^ 
oppofe  the  exception  ctdendarum  aQionum^  upon  the  ground  that  he 
has  difabled  himfelf  from  ceding  to  them  tlie  hypothecatory  aftion 
which  he  has  fufFered  to  be  loft,  and  upon  which  they  had  x]plied 
for  recourfe,  in  cafe  they  fhould  be  compelled  to  pay  the  whole?  I 
do  not  think  that  they  can ;  the  exception  cedendarum  aStionum^  aS 
it  appears  to  me,  ought  not  to  be  oppofed  to  the  creditor,  unlefs 
by  a  pofitive  aft  on  his  part,  he  has  rendered  himfelf  incapable  of 
ceding  his  aftions  againft  one  of  the  d^^btors,  by  difcharging  his 
perfon  or  property  \  or  unlefs,  by  allowing  a  demand  that  lie  has 
'  inftituted  to  be  difmiifed,  he  has  laid  himfelf  open  to  a  fufpicion  of 
coUufion.  But  a  mere  negligence  on  his  part,  in  not  interrupting 
the  pofleflion  of  purchafcrs,  or  in  not  oppoiing  the  adjudications  of 

other 
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ddter  creditors,  ottght  not  to  fubjefk  him  to  any  imputation  \  ift| 
becaufe  as  he  is  only  obliged  to  the  ceffion  of  his  a£i:ions  by  the 
mere  principle  of  equityi  not  having  contmAed  in  this  refpe^  any 
precife  obligation  to  thfe  other  debtors  and  fureties  to  preferve  diem^ 
it  is  fuffici^nt  that  he  zQ,%  with  good  faith ;  that  is,  that  he  does 
nothing  contrary  to  his  obligation,  and  he  ot^ht  not  tobe  anfwer« 
able  in  this  fefpc£^  for  mere  negligence  ;  2d,  the  other  debtors  and 
fureties  might  as  well  as  the  creditor  have  taken  care  of  the  right  of 
.  kypothecation  whidx  he  has  loft  \  they  might  fummon  him  to  in« 
(^rrupti  at  their  rifts^  the  pofleflion  of  purchafers,  or  to  oppofe  the 
Adjudications ;  it  is  only  in  the  cafe  where  they  have  put  the  cre- 
ditor fen  deAfeurti  that  they  can  complain  of  his  having  loft  his  hy« 
jsodiecations ;  but  when  they  have  been  no  moi%  vigilant  than  he 
has,  they  cannot  chaige  him  With  a  degligen<^  whic|\  is  e<(UalIy  im« 
^utable  to  themfelves,  ^ 

^  «  T  The  third  qdeftioh,  whether  the  ce0ion  ^f  the  aSions 
*•  ^  of  the  creditor  is  made  plena  Jurt,  has  alitady  been  agi^ 

tated,  fiptOf  n.  280,  A^ith  regard  to  debtors  in  foKdO :  We  have 
tSkttt  efts^lifticd,  contrarjr  to  the  opinion  of  Dmmoulik^  that  it  does 
ltt>t .  take  place  plena  jnre^  and  thit  it  ought  to  be  requiiied ;  but 
wheh  it  has  been  teqbired j  it  is  hot  nece&ary  in  our  French  praQice 
tb  proc^d  againft  the  creditor,  if  he  refufes ;  and  that  the  law  (ap- 
plies the  tefbfal  of  the  creditor,  and  transfers  W  a^ibns  to  the 
^rf^n  who  had  requiired  this  ceflidn  of,  them.  What  we  have  faii 
^ A  re(pt£t   CO  diebtors  ih  folidd,  inay  likewife  be  ajpplted  td 

« 

fureties. 

The  ceffion  ought  to  be  made  or  required  at  the  very  tiitae  of 
MMient ;  Without  that,  die  payment  having  extinguiflied  the  ere-* 
t^\  ^hd  the  a£Hons  of  the  creditor,  a  ceffion  cannot  afterinrards  be 
Jnicfc  of  aflkions  v^hich  no  longer  exift. 

Ft  is  only  HHamhtores  pecunis  tredendu^  who^  for  a  particul^  rea- 
<bh^  ttiayi  ^  httervolbi  obtain  a  ceffion  of  the  anions  of  the  cre- 
aitor.    Sbtfipi^j  n.  44.5. 

ObfetVe^  that  there  are  certaih  cafes  in  which  tlve  law  transfeit 
the  rights  and  a£iionS  of  the  creditor  tb  die  perfon  who  has  paid  * 
(he  debt,  although  he  has  not  required  die  ceffion ;  ihefe  are,  ift, 
Whfeh  a  pcrfoh,  to  prevent  a  proteft,  difchargcs  a  bill  of  cxdongc 
for  the  honour  of  any  df  the  parties,  he  is  fnbrogatcd  plena  jure  t© 
all  die  nghts  and  aflions  of  die  holder,  as  we  have  \ztnfipra. 

2d,  If,  during  the  community  of  goods  between  huft)and  and 

'^l^tfc,  ah  annuity,  which  Was  only  due  b)r  one  of  them,  has  beea 

V^dfeeriifed  by  the  money  of  the  community  \  the  other  is,  as  to  his 

fer  Hfcr  pirt  in  the  community j  fubrogated  fhnojttrt  tteall  the aftiow 

bf  die, creditor  againft  the  debtor. 

3d,  Where 
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5di  Where  cme  hypothecatory  creditor,  to  fti:«ngthen  bis  right  ofi 
l^ypothecattotij  pays  (o  another  what  is  due  to  him  by  the  commoi) 
debtor,  fuch  creditor  has  no  n^ed  of  acquiring  a  fubrogatipp ;  hp 
is  fHbrogated  phno  jure  to  the  credit  which  he  has  difcharged,  and 
to  the  hypothecations  and  rights  which  depend  upon  it,  £,  4.  (4), 
Cod.  de  his  qui  in  prior :  it  i§  evident,  that  he  only  paid  for  th^  fa|(^ 
pf  acquiring  the  fiibrogation. 

With  regard  to  a  third  perfon  in  polTeffion  of  an  ellat^i,  whQ»  tpt 
^▼oid  a  procefs,  has  paid  the  debt  for  which  his  eftate  ^93  hypo* 
^ecs^tcd ;  if,  upon  paying,  he  fails  to  require  a  fubrogation  lo  thi 
rights  of  the  creditor,  he  will  not  indeed  be  fubrogated  to  all  tko 
rights  of  tl^e  creditor }  but  he  may  at  leaft,  apcprding  to  oui  M£iges, 
cxercife  tl^ein  upon  thi$  eftate  againft  all  the  other  creditors^  fpfU^n 
ripr  to  hii4  wbqra  he  has  |^aid :  iof^  m  liberatipg  th^  eftate  from  tbf 
hypQthecatipuji  tr^^lior4m.  fodt  in  ettfi(vd^  c^tirorum  cri4itorum  pigm^i^ 
auffitmy  ;|nd  h^  oa^y  therefore  fiir  effc^ption^m  4^i  vet2un  s(gain(^  th^oi 
yfli9\  he  h%s  p^id  in  difchar ge  pf  -the  hyppiib^c^tioB ;  good  bith 
does  not  aUow  them  to  profit  at  his  expence  j  dolo  facility  J%  vflifnk 
§ft4s  dqmno  hcuplitofi :  this  cafis  b  fim}ls^  to  dia^  ii^*wUch  the 

poQciToi?  of  a^i  eftate  fubje^^i  to  hyppthe^OQ^*  ha§  1^4  oi^  ViOW^ 
in  impcoFexpents. 

The  oei^on  of  ad^iqnsy  pr  A  ^^ft  ^  requiGtion  of  fu^h  C94w0» 
If  i^ecefTacy^  in  pr4er  <o  l?e  f^bifogat^dr  tp  t^yfKHhecatory  Kxi^^im% 
ttxpept  in  t;^  caij^  whicl^  W^  have  n}^n|^ed  ^  ^ut  wiiib  regard  to 
csedit^  to  wh^ch  there  is  »  pqribifil  privilege  alit^Qhed)  Ai^I^ai 
fonen^  cxpericc^j^  wpcnqe^  qf  a  feft  ijlnefsj,  veat^  qf  WHfe%  m4 
d(;bts  due  to  the  revenue,  &c.  it  is  not  neceflary  to  rqq^ii^e  %  ^^n 
rQg^t^OQn  th^  privilege  attaphj^d  to  tjl^fji;  ciredits  pa^Ti^^  pkno  jure  tq 
^ofe  vho  haxc  di^harged  theijn,  and  they  ei^ercife  it  19  the  fame 
avwwpr  aji  th^  privileged  credi.tQr^hpw  they  have  p^id  Wgh«tlwW 
<)piie,  effTH^  ^o^i^  prioK  ^fi  credit^rt^m^  quonufu  peeuni^  ad  asediSpf^ 

4/^4/  j^.,  6«  (r)  $  5.  ^.  ^  PriviL  Credf  ' 

V  til  ^       Upon  the  fourth  qufsftipn,^  vfhat  is.  the  eQei^qf  ^ 
cefli.ofli  of  a6)uQns  ?  we  ipuft  refer  to  L.  36«j^«  de  Fid.  by 
^Juph  we  learn,  that  p^yxyient  by  a,ny  perip^  to  s|.  ci;ed^f,  ^jit^ 
^vt^rog^ppp  tp  hi&  rights,  apd  aAiooa,  is  qoi^idered  nqt  i^  mnch^  s) 

(«)  Si  prior, refpubl.  con(raxit|  fuo^ufque  qi  eft  ^ligatut,  tibi  iccuodo  citditori  offc* 
|iati  {leconiaiiiy  poteftas  eft,  ut  fiiccedas  etiam  in  jns  veipob. 

(i)  Koruip  racip  prior  «ft  oedttoniQ>»  qworttoi  pccunia  ad  ccadiiiott%.pri«iJc§ianoa  p<r« 
v^nit.  Ptrvt^Jff  autpqi  qufip«dmodum  ftcqpiniuf  ?  UtfUf)^  fi.  ft«|iin  proff0%  a^-  «^ 
infcrioribtti  ad  prttrilegiarips  ?  An  v^ro  &  fi  per  4ebitpris  peifoiuunj  ^oc  eft,  fi  ^te  ei^^i^«. 
.■wrata  fit,  tt  fie  debitorif  fafia,  creditdri  privilegiario  oumerata  [eft]  /  Quod  quidcm  fo/titft 
ImiigDe  did,  fi  modo  090  poft  ali^i^intarfaUttoi  id  StSim  fiu 

(#J  N0^/oiw4i4ttl^Qi|a(U 

payment 
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payment  as  a  falc9  which  the  creditor  is  fuppofed  to  make  of  hit 
credit,  and  of  all  the  rights  depending  upon  it,  to  the  perion  from 
t^hom  he  receives  the  money;  non  in  folutum  aeeepit^  fed  quodam 
tnodo  nomen  debitoris  vendidit^  d.  Z.;  therefore,  the  credit  thus  dif- 
charged,  is  deemed  fttll  to  fubfift  with  all  the  rights  which  depend 
upon  it,  in  favour  of  the  perfon  who  is  fubrogated ;  he  may  exercife 
them  as  the  creditor  to  whom  he  is  regarded  as  procurator  in  rem 
fuam  might  have  done. 

This  fubrogation  is  only  made  for  the  whole,  when  the  perfon 
who  pays  ought  to  have  recourfe  for  the  whole  againft  the  principal 
debtor. 

But  when  the  perfon  paying  ought  only  to  have  recourfe  for  part, 
and  is  debtor  without  recourfe,  and  on  his  own  account,  the  fubro* 
gation  will  only  be  for  the  portions  for  which  he  might  have  re* 
courfe,  and  the  payment  will  be  as  to  tlie  portion  of  which  he  is 
debtor,  without  recourfe,  and  on  his  own  account,  a  pure  and 
abfolute  payment,  which  will  have  entirely  extingui(hed  the  debt 
for  that  part. 

For  inftance,  fuppofe,  that  there  are  four  debtors  in  folido ;  if 
one  of  them  who  is  debtor  of  the  whole  with  refpeft  to  the  cre- 
ditor, and  of  a  fourth  with  refped  to  his  co-debtors,  pays  the 
whole  debt  with  a  fubrogation,  the  fubrogation  can  only  ^¥k&  the 
three-fourths,  for  which  he  ought  to  have  recourfe  againft  his  co- 
debtors  ;  but  as  to  the  fourth,  for  wluch  he  was  debtor  without 
any  right  to  reimburfemcnt,  the  payment  made  by  him  is  a  pure 
and  abfolute  payment,  which  fo  far  eztinguiflies  the  debt  to  the 
extent  of  fuch  part. 

-  ^        It  is  a  great  queftion,  whether  this  debtor  may  exer- 

cife in  folido  the  afbions  of  the  creditor  to  which  he  is 
fubrogated  for  the  three-fourths,  againft  each  of  his  co-debtors  \ 
we  have  treated  of  this  at  length, yir/r^z,  //.  281.  The  fame  queftion 
may  be  propofed  with  refpedi  to  a  furety  fubrogated  to  the  anions 
of  the  creditor  againft  his  co-fureHes;  and  as  the  reafon.is  the 
lame,  the  decifion  fliould  be  fo  likewife. 

It  remains  to  obferve,  that  it  is  only  by  a  fi Aion  of  law,  efta- 
bliihed  in  favour  of  the  perfon  who  pays  with  a  fubrogation,  that 
the  credit  is  fuppofed  to  fubfift :  in  truth,  it  is  paid  and  extin- 
guiftied ;  for  the  real  intention  of  the  parties  was  to  make  a  pay- 
ment, and  not  a  transfer  \  therefore,  if  a  perfon  in  redeeming  an 
annuity,  of  which  he  was  debtor  in  folido,  or  furety,  takes  a  fubro- 
gation to  the  rights  of  the  creditor  of  fuch  annuity,  he  is  not  fub- 
jeft  to  the  hypothecations  which  the  creditors  of  the  proprietor  of 
the  annuity  had  upon  it,  as  a  real  aflignee  of  the  annuity  would 
have  been  \  the  redemption,  though  made  with  a  fubrogation,  being 

8  area! 
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m  real  payment,  has  extlnguiihed  the  annuity,  and  confequently^ 
the  hypothecations,  which  are  extinguiifaed  ret  obligate,  tnteritu:  a 
Subrogation  to  the  aflions  of  the  creditor  being  a  ^mere  fi£lion^ 
^ftaUilhed  in  favour  of  the  perfon  who  paid,  cannot  be  oppofed  to 
him,  according  to  the  maxim,  quod'  in  favorem  alicujus  itttroduBvm 
gi?,  mu  debet  contra  ipfum  retorqaeru 

« 

5  IH.  Of  the  EJfea  of  partial  Payments. 

-  -       Regularly  payment  of  a  part  of  what  is  due  extin- 

guifhes  the  debt  as  to  that  part ;  therefore,  if  you  owe 
me  ten  pounds,  and  pay  me  five,  the  debt  is  cxtinguiihed  for  a 
moiety.  L.  9.  §  i.j^.  de  Sotut. 

P  -       To  this  rule  there  are  three  exceptions.  .    .        ^ 

Firft,  with  r^fpeft  to  alternative  obligations,  which  are 
not  extinguiflied  in  any  degree  by  a  partial  payment  of  one  of  the 
things  due  by  way  of  alternative,  until  the  refidue  is  difcharged. 
For  inilance,  if  2  countryman  promifdS  a  particular  cow,  or  ten 
pounds,  as  a  portion  with  his  daughter,  and  pays  his  fon-in4aw 
fire  pounds»  he  does  not  by  this  payment,  as  long  as  the  cow  lives« 
extinguiih  any  part  of  his  obligation,  until  he  pays  the  other  five 
pounds.  The  payment  which  has  been  made  is  in  a  ftate  of  fuf* 
pence.  It  is  confirmed,  and  becomes  valid  by  paying  the  other 
five  pounds,  which*  will  wholly  extinguiih  the  debt.  If  he  thinks 
proper,  he  may  eled  to  give  the  cow,  and  in  that  cafe,  the  pay-* 
ment  of  the  firft  five  pounds  will  be  void,  and  may  be  reclaimed^ 
as  having  been  unduly  paid.  /«..  26.  {a)  $  13.^.  de  Cond.  Ind* 

If,  after  paying  the  five  pounds,  the  cow  dies,  fo  that)  it  can  no 
longer  be  given  in  difcharge  of  the  obligation,  which  therefore  be- 
comes a  determinate  obligation  for  the  money,  the  partial  payment 
becomes  binding,  and  the  obligation  is  to  that  extent  extin- 
guifhed  {b), 

(tf)  S\  dtctm  4iut  Stickvm  ftipula^oi,  folvam  quinqne:  queritur  an  pofiim  ondiccre? 
Qjueftio  t%  hoc  defcendir,  an  libcrer  in  quinquej  nam,  A  hberor,  cdTat  cundiftio  ;  fi  non 
liberofy  erit  conditio i  Placuic  autcm  (at  Celftts  lib.  6,  &  Marcdlus  lib.  aoy  Digeftorum, 
fcripfic)  non  periti  partem  dimidiaiD  obligationia.  Ideoqoe  eam  qui  qutnque  folvir,  in 
peodentt  habendum,  an  libcraretor,  petiqu«  abeo  pofle  reliqua  quioque,  aucStichum;  fe 
■§k  pneftiterit  refidua  qutflque,.  videri  earn  fc  in  priora  debica  foUilTe  $  fi  autem  Stichun 
pnefticiflct,  quinqae  earn  pofle  condicere,  qnafi  indebita.  Sic  pofterior  iblutie  compro- 
babit,  priora  quinq^ie  utruin  debtta,  an  indebita  fotverentur :  fed  et  fi  poft  folota  quinque^ 
ec  Stichus  folvatur,  U  malim  ega  habere  quinque  &  Stichum  reddere,  an  fiin  aMdieodutf 
^oaerit  Ceifui.^  £c  putat»  natara  ei3^  quinque  condidionem :  quamTii  utroque  fimul  foluto, 
anihi  vrttnendi,  quod  Yellem,  arbitrium  darecoe. 

{h)  In  the  cafe  fuppofed,  it  might  not  be  anreaibnable  to  decide,  that  the  paymtat  and 
receipt  of  the  Aril  five  pounds  indicate  an  eledioo  to  difcharge  the  obligation  by  payment 
•f  the  money 9  and  rendtr  that  which  was  befbn  an  altrrnarite,  a  dt terminate  obiigatba. 

TI.e 
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r  C26  1  ^^^  fecond  excepUon  rdatea  to  obligationft  of  an  indor 
finite  thing  of  a  certain  kind,  oiligatioass  §cnms.  The 
fame  ofafervation  muft  be  applied  to  this  cafe  aa  to  altesnatiTC  obli- 
gations. Therefore,  if  a  countrynaan  engages.to  give  his  fon-in* 
lav  a  horfe  generally^  and  in  difchaige  of  .the  obligation  gives  him 
the  (hare  of  a  particular  horfe,  which  he  holds  in  paitneribip  ititk 
another  perfon,  this  does  not  eztinguifh  any  part  of  the  obligation, 
until  he  buys  the  other  (hare,  and  gives  it  vqordingly.  Until  that 
is  done,  the  fon-iu-law  may  demand  an  entire  horfe,  offering  to 
g)iandon  the  ihare  which  has  been  given.  L.  9.  {a)  .$  i.ff,  de  Solut. 

Thefe  decifiona  apply  whether  the  obligation  is  Qontra&ed  by  one 
jebfor  or  more,  or  in  favour  of  one  or  more  creditorsf.  X.  34.  {k) 
§  i.jf.  de  Solut.  d.  L.  26.  §  14.  {c)J^.  (ft  Coruf.  Ind. 
r  C27  1  '^^  ^^^^  exception  isa  where  the  debtor  has  given  one 
or  more  particular  things  by  w^y  of  diicharge  for  a  ftun 
pf  money  which  he  owed.  If  this  payment  is  defeated  ia  any  p^xt, 
by  an  ev^ion,  the  obligation  is  not  partiaDy  extinguiflied,  a|id  the 
<HPeditor  may,  upon  oiFcring  to  r^ftore  the  refidue,  refort  to  hi^  ori- 
ginal demand  %  for  probjibly  he  would  not  have  confeate4  to  f^ch  9 
payment,  but  from  the  ^ i^peC^atiou  of  retoioing  ti^p  yrHpk*  ^'  4^ 


ARTICLE     YII. 

Ruksfir  thi  AppKcation  or  imputation  ^  Pajmonis* 

Firjl  Rule. 

-      -.  •       The  debtor  has  the  power  of  declaring  on  account  of 
^         «^hat  debt  he  intends  to  apply  the  fum  which  he  pays  {^1 

•*  quctiei 

(«)  Qai  dieem  debet,  partem  ibiTendo  In  parte  dbligatiODit  tiberatitr.  Bt  ieli|iq%  fVW''' 
fell  in  obligationc  remanent.  Item  qui  Stlchum  debe^i  parte  Stkhi  dati  in  reliqoaa  par- 
tem tenctur.  Qiji^aulem  komintm  itAitU  partem  Sti^hi  4ao4o,  nibilomifittS.baminem  de. 
Wfc  Bon  defintt ;  denique  Hmbo  adhwc  ab  co  pe(|  potaft.  Bed  ^  debitor  ^sUqi|i«m  p^rtm 
ktichi  folverity  nel  per  adozcm  ftetetit  quomiaus  accipiat,  liberpinr* 

(h)  Si  duo  Bci  ftipiilandi  homtmm  dari  AipuUti  fueripty  U  promiAor  vtrl^ue  parties  difet^ 
ibr«m  hominum  dederit,  dubium  noneft  ^a  non  liberMur  9  M  fi  ^ujC^emi  hojaioU  f»F^i 
Ntfiqne  deoerity  Uberatio  ootttiogiC;  quia  obligaxio  communit  effif^i^t,  at  qji^.  4w^ 
Iblutom  eft,  uni  folutum  effe  videatur.  Nam  ex  conUaciQ,  cum  doo  fidcjuffprm  dwwaflg 
Aaci  {po(KMiderint,  diverforam  qiiidflm  bomiiuuQ  parfiw  daotts  i^n  Ubecaptii^ ,  w^  ^^isA^ 
homims  partes  daderint  libecantur- 

(c)  Idem  ait  &  ft  duo  beredea  fiot  ftipulalDris,  ooo  ^  po0t,  ^Ubri  qwoqpa  Ibljol^  aJK 
teri  partem  Stichi  foWi  Idem  it  fi  duo  6ot  promiflbiii  Hpfedfn*  icd^pdum  qiMI  HiW* 
ratio  non  contingit,  nifi  aut  utriqoe  quina,  ant  titrique  pinas  Sticbl  Caeront  foliu^ 

(<0  Thii  mW  is  followed  in  tfaa  En^&fo  law,  as  is  folly  eftabliflud  by  ^fflul  «*£>»»  aM 

IsmaniCeff  from  dailv  praaicc.  FtaW's  cafe»  5  Cb.  I :?»  dtsd  «^le  495,  n^"  Tb«  nutnor 

•f  taader  and  payment  iball  be  alwayi  direded*  bj  tbt  perfon  who  makct  it;  Sad  by  tbe 

«    '  ptrfiM 
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«•  fMfhs  ptis  Abthr  ac  plttrihus  cAnftSy  ufium  fUvkt  deiifum,  efi  in 
arbitrio  folveniisj  dictre  quod  pciius  dehiturH  vo/ueHi  foftitumJ*  L*  x«^» 
rfr  Soh^i 

Tlifc  reaf^  whieh  Ulpian  gircs  w  erkitnt,  ^*  peffumus  enim  ctrtam 
iegem  ^ctrr^  ei  quod  felvimus*'  d.  L. 

Accctding  td  Our  rule,  although  regularly  the  intcreft  (bouM  he 
paid^  before  the  principal,  yet  if  the  debtor  of  the  priticipal  and  i<l- 
teteft,  upon  paying  i,  fum  of  money,  has  declared  that  he  paid  on 
accouht  of  Qie  principal,  the  creditor  who  ha^  agree^  to  receive  )t, 
cannot  afterwards  contcft  fuch  application :  ReJ^di  J!  qui  dabt/tf 
ht  firttm  fe  dare  diwjfetf  ufut'is  non  debtre  pirojkere*  L,  102.  f  l- 

Second  Rule* 

T  M\  '\  li^  the  debtor,  at  the  time  of  paying,  makes  no  applica^* 
tion,  the  creditor,  to  whom  m6n^y  is  due,  for  difFere|it 
csvfes,  may  make  the  application  by  the  acquittance  which  he  gives 
W*  •*  ^uaiifs  non  dicimus  in  id  quod  folutum  Jity  in  arbitrio  eft  acdfi* 
gntiff  cm  patius  debito  acceptum  ferai^^  d.  L. 

it  is  i^ulfite,  id,  That  this  application  be  made  at  the  inftaift ; 
^  dummodo  in  re  prafenti  fiat^  in  re  agendd^  ut  vel  creditori  tiberumjit 


perfon  who  accept!  it.  Colt  v.  Nttttrvilll  %  P.  ff^nu.  ^04.  A  bill  for  a  fpecific  perfurm* 
Cttee  alleged  (hkt  the  plahitiff  had  paid  6d,  asearndl;  the  defendant  pleaded  that  he  did 
im€  accept  k  as  evneft  }  tnd  by  the  Lord  Chancellor,  it  it  rot  matetiil  in  whtc  maioer  the 
Mhndwit  acoepttd  ii,  but  how  the  other  paid  it ;  for,  fmkfuidfiMturf  filvitsir  sJ  moJtimfii- 
v<«/Mt^Tbe  defendant  being  indebted  to  the  plaintiflfupon  bond,  and  alfo  upon  a  bo^^k  debt,  ^ 
paid  the  money  doe  on  the  bond  at  the  day }  the  pUintifTfaid  it  fhould  be  for  the  book  debt'; 
tlte  defendant  (aid  he  paid  it  upon  his  bond,  and  not  otheaw)(^.  The  plaintiff  brought  his 
■6boil  flU  die  hood,  and  adjodged  agrinft  htrtf.  Anon*  Cro.  EHz*  6%.*^H»vfkfiaw  t.  it«w. 
ihig$,  1  Sir.  ty  feemi  contrary  to  all  the  other  cafes  upon  this  fubje^t  j  for  there,  one  of 
three  obiigors  pleaded  payment  by  the  other  obligors,  and  acceprance  in  fatisfii£lion.  The 
plain tlflTrtpliedy  that  he  did  not  receive  it  in  fatisfaCtioo,  and  the  replication  Waa  hoidea  to 
be  good.  Parkit,  Ch.  J.  Suppofe  a  man  owes  me  tool,  on  a  bond,  and  100/.  oa  anothtr 
•coo«Mty  and  he  pays  me  ico/.  I  may  apply  it  to  which  I  t«ill ;  and  thoogh  Jke  paid  it  la 
fattsfafiion  of  the  bond,  yet  if  I  did  not  receire  it  ai  fuch,  it  will  be  no  difcharge.  Prattf  J. 
Tfaeie  can  be  no  payment  in  fatisfaAion^  without  an  acceptance  in  fatisfa£lion. 

(tf)  In  Mdiini^g  ▼.  H^efefn,  %  Vtm.  606.  it  was  held  by  Lord  Cowptr^  C.  that  the  rule 
pritpfid^l'miMrfjoMtMr  ad  mtdumfolvrntk  ia  to  be  aoderftood,  when  the  perfon  paying'  d^ 
claicfy  at  the  time  of  payment  on  what  accoooC  he  pays;  but  if  the  payment  is  general,  the 
appointment  is  m  the  receiver.  And  in  Blofs  y.  Cattiugf  at  S'^ffolk  aiCaes,  cited  %  SfK 
iT94f  where  the  defendant  owed  money  on  two  bonds,  and  paid  money  00  actoimt,  but 
ftre  no  dlre£|jOB  which  he  wootd  have  it  applied  to,  open  a  cafe  refenred,  it  was  deter- 
atoed  that  the  plaSntiff  had  the  eleAlon.  This  right  of  the  receitrcr  to  apply  the  payment,^ 
which  ia  generally  adopted  in  pia^ice,  is  more  extenfive  than  the  ri^ht  for  the  fame  pur* 
f<i(t  Id  the  civil  laW  ;  fot  that  feemi  to  be  confined  to  an  appiicailon  cofitalned  In  the  m> 
^feittanos  given  for  the  payment.  Whereas,  wi(b  ui,  the  aMtion  may  be  made  at  aajr 
titte  afterwards.  But  in  tlie  fobfeqoent  notes,  it  will  be  feen  thart  our  courts  have. 
In  iereral  cafes  (moftof  which  are  colkdled  in  f^mtr^t  Abr.  tit.  I'aymeat),  dizeded  mm, 
application  froai  the  circoflnAaocei  of  tlie  cafe,  nearly  corrclpoadcac  with  the  rules  in  tlie 
uit. 

Vos<.  L  B-  b  ffon 
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•  non  actiperif  vel  debitori  non  dare,  Ji  alto  mmine  folutum  qms  iorum 
\  .  velit ;  pofiea  non  permittUur,  i.  2.  L.  3.^.  p.  t, 

r  2d,  That  it  be  equitable ;  **  in  arhitrio  eft  accipientti^  cut  potius 

\  dihitoacceptumferat:  dummodo  (adds  the  law)  in  id  conftituat  folutum, 

^  in  quod  ipfij*  deberet,  ejfet  foluturus^  id  eft,  non  in  idMitum  quodefi 

I  ,  in  coniroverfiaf  aut  in  illud  quod  pro  alio  quis  fidejujferat^  out  cujtu  dits 

nondum  venerate  d.  L,  i^ff*  de  Solut, 

Bachovius  ad  Tr.  t.  2.  difp.  29.  ch*  3.  /.  r.  fays,  that  this  limita- 
tion ought  to  be  underftood  in  this  fenfe,  that  as  long  as  the  thing 
18  ftill  entire,  and  as  long  as  the  debtor  has  not  received  from  the 
creditor  an  acquittance,  importing  the  application,  he  may  objed 
to  the  application  which  the  creditor  would  make  to  the  account  of 
thofe  debts  which  the  debtor  had  lead  intereft  to  acquit,  and  con- 
fequently,  may  demand  that  the  creditor  (hould  either  make  an 
equitable  application  by  his  acquittance,  or  reftore  his  money.  But 
if  the  debtor  has  confented  to  the  application,  by  receiving  the  ac- 
quittance which  contains  it,  he  cannot,  according  to  Bachovius tCOti* 
tnAvEk  this  application,  notwithilanding  it  may  be  made  to  the 
debt  which  he  had  lead  intereft  in  difcharging ;  becaufe  volenti  non 
Jit  injuria,  and  becaufe  otherwife  the  pofition,  that  when  the  appli- 
'  cation  has  not  been  made  by  the  debtor,  it  is  referred  to  the  cre- 
ditor, would  not  be  true.  Fpr  if  we  fuppofe  that  the  creditor  can  only 
make  the  application  to  the  debt,  which  the  debtor  had  mod  intereft 
in  difcharging,  and  confequently  to  the  debt  to  which  the  law  would 
apply  the  payment,  if  no  application  was  made  by  the  creditor,  it 
follows,  that  the  application  which  the  creditor  makes  is  ufelefs, 
and  that  he  has  not  the  choice.     This  is  the  reafoning  of  Bacbopiux. 
.  It  may  be  anfwered,  that  it  is  not  neceflary  to  the  truth  of  the 
rule,  which  refers  the  choice  of  the  application  to  the  creditor,  if  it 
is  not  made  by  the  debtor,  that  the  creditor  fhould  in  all  cafes  have 
this   choice ;    it  is   fufHcient    that   he   may    have  it   in  certain 
cafes;  and.  when  the  different  debts  are  fuch  that  it  is  of  little 
confequence  to  the  debtor,  that  one  fhould  be  difcharged  rather 
than  another.     In  this  cafe,,  the  creditor  has  the  choice  of  appli- 
cation, if  the  debtor  does  not  make  it)  and  inftcad  of  the  payment 
being  applied  by  the  law  to  the  debt  of  the  longeft  ftandtng,  or  to  all 
proportionately,  if  they  were  all  of  the  fame  date,  whrch,  as  we  fliall 
fee,  would  be  the  cafe,  if  no  application  were  made,  the  application 
will  be  referred  to  that  to  whicli  the  creditor  (hall  choofb  to  make  it 
'    Suppofe,  for  inftance,  that  I  am  your  creditor  for  1000/.  the 
price  of  an  eftate  which  I  fpid  to  you  in  1750,  by  an  zfk  before 
notaries ;  and  in  another  fuin  of  1000/.  the  price  of  another  eftate 
which    I  fold  you  by  an  z&   before    notaries,  m    1760;  after 
having  paid  me  the  intereft   of  both   fums,  you  pay  me  1 000/. 
without  mentioning  on  account  of  which  of  the  two  debts  you 

7  intend 
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intend  to  pay  it ;  it  is  indifferent  to  you  to  which  of  the  two  the 
application  (hoUld  be  made,  fince  both  are  hypothecatory)  may  be 
demanded,  and  carry  intereft ;  but  it  is  of  material  importance  to 
me  to  make  the  application  to  the  debt  of  1 760,  in  order  to  pre- 
fenre  my  hypothecatioh  of  1750^  for  if  I  did  not  make  this  ap- 
plication, it  would  be  the  debt  of  1 750,  which,  as  the  moft  an- 
cient, would  be  fuppofed  to  be  paid.  ^ 

The  other  argument  oppofed  by  Bacbovius  appears  more  plau- 
fible,  namely,  that  the  debtor,  who  by  taking  a  receipt,  which 
contains  the  application,  has  confented  to  fuch  application,  is  not 
admiflible  to  contradi£l  it,  whatever  intereft  he  had  that  it  ihould  be 
made  on  account  of  the  other  debt.  However,  I  do  not  think  that 
this  ought  to  be  decided  indifcriminately.:  for,  if  the  debtor 
is  an  illiterate  perfon,  the  application,  which  has  flipped  into 
the  receipt,  ought  not  to  prejudice  him  when  the  fum  paid  equals 
or  exceeds  the  anlount  of  the  debt  which  the  debtor  had  the  moft 
intereft  to  difcharge ;  fo  that  the  creditor  could  have  had  no  reafon 
for  not  making  the  application  in  which  the  debtor  had  the  greater 
Intereft.  For  inftance,  fuppofe  that  a  countryman  owes  2!  pro- 
curcur  the  fum  of  three  hundred  livces,  for  the  price  of  a  plot  of 
land  which  he  has  fold  him,  and  about  a  year's  intereft ;  and  alfo 
five  or  fix  hundred  livres  for  fees }  if  tlie  peafant  pays  the  procU'* 
reur  the  fum  of  four  hundred  livres,  and  the  procureur  gives  him  a 
difcharge  for  this  fum,  fpecifying  that  it  is  on  account  of  the  fees 
which  are  due  to  him,  it  is  evident  that  tliis  application  is  a  fur- 
prife  upon  the  debtor,  and  that  the  debtor  has  a  tight  to  demand, 
that,  notwithftanditig  what  is  ftated  in  the  receipt,  the  payment 
{hould  be^  applied  to  the  three  hundred  livres  which  he  owed  for 
the  price  of  the  eftate,  and  confequently,  that  the  intereft  ihould  be 
declared  to  have  ceafcd  from  the  day  of  payment.  On  the  con- 
trary, if  the  creditor  might  have  had  a  fufTicient  reafon  for  not 
making  the  application  to  the  debt,  which  it  was  of  the  moft  im- 
portance to  the  debtor  to  acquit,  as,  becaufe  the  fum  paid  was  lefs 
than  that  due  on  fuch  account,  and  the  creditor  was  not  obliged  to 
receive  the  payment  of  the  debt  in  part,  the  application  to  another 
debt  cannot  be  contradi£ted  \  becaufe  the  creditor,  who  has  it  in 
his  power  to  refufe  tlie  payment,  has  only  accepted  it  upon  con- 
dition of  the  application  which  he  has  made,  and  which  has  been 
agreed  to  by  the  debtor. 

Obferve,  that  when  it  is  cxprefsly  ftated  in  the  difcharge,  that 
the  fum  IS  received  on  account  of  all  tlie  different  claims  of  the 
creditor,  "  ex  univerfo  creditoi*  this  general  application  is  only  un- 
derftood  to  comprife  the  debts  for  which  the  creditor  has  a  right,  of 
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a£lipa,  and  not  thofe  which  are  purely  natural.  L.  94.  (a)  ^fot, 
ie  Solut. 

It  alfo  appears  to  me,  that  this  expreffion  (hodd  only  be  under- 
flood  aA  compri{ing  thofe  debts  of  miliich  .the  term  of  payment  ii 
expired. 

Third  Rul$. 

r  e^o  1       ^^^^  *J^^  application  has  neither  been  niade  by  the 
debtor  nor  by  die  creditor,  it  ought  to  be  made  fo  that 
debt  which  the  debtor  at  the  time  ha<l  tlie  moft  intereft  to  dif- 
charge  {b)* 

Cor^lhry  h 

The  application  (hould  rathet  be  made  to  a  debt  which  is  not 
contefted,  than  to  one  that  is  \  rather  to  a  debt  which  was  due  at 
the  time  of  payment,  than  to  one  which  was  not.  i.  3.  (r)  j  i. 
^     £.  103.  {d)ff.  de  Soht. 

Corollary  II. 

Among  feveral  debts  whieh  are  due,  the  application  ought  raAer 

fo  be  made  to  the  debt  for  which  the.  debtor  was  liable  to  be  im- 
prifoned,  than  to  debts  merely  civil,  in  refpe£b  of  which  proccft 

could  only  ifliie  againft  his  efie£ts.  ' 

Corollary  HI. 

Aropng  civil  debts  the  application  (hould  rather  be  made  to  thoA 

which  produce  interefl^,  than  to  thofc  which  do  not  {e). 

Corollarj 

(a)  Cum  Titias  Gaio  Seio  deberet,  ti  cauia  fidcjcommiili  certain  qaintitatemi  t(  tao- 
tondrm  ctdem  eji  alia  c^ufa,  quim  f  eti  q'li.'.em  non  poterat,  ex  folutione  aocexn  i>etitioaen 
Bcn  prxft«(  :  Ticii  ferras  a£^or,  abfente  dnnriinoi  foivic  cam  fumir.xin  quv  cfficerct  ad  qaan. 
tiratem  uoiui  dfbiti  \  cauiomqae  tA  ti  iiulutom  ex  uoivcifo  crcdito.  Qusero  id,  quad 
iblutum  dl|  in  quam  caufam  acceptucn  videtur?  'Rerpoodi;  ii  quidrm  TitioSeiuf  kt 
cdvinety  ut  fibi  foluium  ex  un'iTerfo  cicdito  n^i.iKcarety  cieditj  appellacio  fulaa  fiddcon* 
mi/r^m  pecuniam  drnionftrare  vide'ur;  non  ram  quae  j)ftitlonexn  quidem  nonhabec;  fo- 
lutione «utem  h&»s  repeti  pccunia  ooo  poCeft.  Ciun  vero  fcjfua  Ti^i  a^r,  abfente  do- 
tninoy  pecuniam  folverit ;  ne  dominium  quidem  nummorum  in  earn  rpeclen  oUi-^ationiiy 
quae  habuit  auxiliuip  exceptionisy  (ranHsitum  rvrer,  ii  rz  ea  c^ufa  folutio  fa£ta  propooft* 
retuf ;  quia  non  eft  vero  fim^e  dominum  ad  cam  fpeciero  folfcndis  pecuniis  (ervum  pne- 
'  pofuiflfe,  que  foUi  non  debuerunt  f  non  magis  quam  ut  nummot  pecuiiares  ex  cu£i  fide^ 
.  judLonis,  quam  icrvui  non  ex  utilicate  ptculii  ruicept)"  folveret. 

(^)  If  one  owei  40  /.  hj  bond,  for  the  payment  of  10  /.  atiitch  a  day,  asd  so/,  bf  eoo- 
tnd  to  the  fame  perfon,  payable  the  ftmeday,  and  at  the  day  he  pays  20/.  without  tellies 
'  tor  which  it  is,  it  fliall  be  a  payment  in  equity  upon  the  bond,  becaafe  that  a  moft  peaal  to 
him*  jfrtM.  izl^iiki,  559. 

{t)  Quod  fi  foite  a  neutro  di£tumjic ;  i«  Ma  quideni  namintbui»  que  dteip  [fd  ooo- 
diiionemj  habueruot,  id  videtuc  feiutumy  cujus  dies  venit. 

{d)  Cum  ex  pluribus  caufit  debitor  pecuniam  foWit,  Juh'apus  elegindfljme  pntat,  ex  ea 
caufa  eum  folvifle  videri  debere,  ex  qua  tunc  cum  folvebat,  compdli  poterit  9^  roiodatem. 

(r)  So  held,  Brownfow  107.  Beyvwd  v.  Lemnxt  Vcnu  94.  .^^af*.  8  MU*  136. 
In  GtddArd  t.  C^x^  beibrclff,  C«  7*  U  A'.  P.  li*  Stn  1154%  WhtrcA,  owed  money  at 

ciecutrix 
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Corollary  IV. 

The  application  onglit  rather  to  be  made  to  an  hypothecatory  debt 
than  to  another.    L,  97.  (<')j^  de  So/ia» 

Corollary  V. 

The  application  ought  rather  to  be  made  to  the  debt^  for  whibb 
the  debtor  had  given  foreties,  than  to  thofe  which  he  owed  fingJy. 
Zr.  4*  {h)  infm.  L.  ^,ff.  J.t.  The  teafon  iS)  that  in  difeharging 
it,  be  difcharges  himfelf  from  two  creditors,  from  his  principal 
creditor,  and  from  his  furety  whom  Jie  is  obliged  to  indemnify. 
Now,  a  debtor  has  mqre  iiitereft  to  be  acquitted  againft  two,  than 
againft  a  fingle  creditor  (r.) 

Corollary  VI. 

The  application  ought  radier  to  be  made  for  a  debt,  of  which  t3ie 
perfon  who  has  paid  was  principal  debtor,  tban  to  thofe  which  he 
owed  as  furety  for  other  perfons,  d*  L.  97.  L.  4^ff.  d.  t. 

All  thcfe  corollaries  may  be  fubje£l  to  exceptions,  ^^ch  are  left 

fb  the  difcretion  of  the  judge. 

For  inftance,  althoogh  in  general  the  application  is  to  be  made 
to  the  debt,  which  is  due  rather  than  to  that  which  is  not,  never- 
(helefs,  if  the  other  would  become  due  in  a  few  days,  and  may  be 
enforced  by  arreft,  I  think  it  ought  in  the  application  to  be  pre* 

cveeutrix  of  B,  and  orber  money  on  her  owi)  account 'to  C,  add  afrcrwardt  married  D,  wiio 
iiicui'ed  a  further  debt  toC,  and  madt  fevered  payment!  gener<itly,  k  was  held  by  the 
Chief  Juftite,  that  as  the  defendant  had  not  applied  the  money,  the  right  devolved  upoa 
the  pluntiff;  and  as  the  defendant  fay-  the  marTiage  waa  cqualiy  liable  for  the  debt  incurred 
by  the  ^itc,  dum  fJof  n  for  what  was  due  from  Mmfelf,  the  piitlntifF  might  apply  the 
inooey  to  difchaige  the  wife's  own  debt  j  but  as  the  demand  ag^lnft  tier  as  executrix  de^ 
peadedoB  the  afiets»  he  was  of  opiuion  that  the  pUiotlfF  coatd  oot  apply  any  part  of  the 
moiMy  to  that. 

(j)  Cam  ex  pluribus  caufis  debitor  pecuniam  foUU,  utriufque  demonflratione  ceflsinte, 
potior  habebltur  caufa  ejus  pecuniar  quz  fubinlamia  debetur,  mpx  ejus,  qus  pcenam  con- 
tinety  tertioy  quae  fub  hypothecavel  pignore  contra^a  eft:  poft  hunc  ordioem  potior  ha* 
bebitur  propria^  qoam  aiiena  caufa,  veluti  fiJfjutroris  ;  quod  veteres  ideo  definicrunt,  quod 
ircNfimile  videretur  diligentem  debitorem  admonitu  ita  oegotium  fuum  gel)urum  f'uifle* 
Si  aibii  eoram.  interveniat,  vetuftior  contractus  an'e  folveiur.  Si  major  pecunia  nume- 
rata  fit,  quam  fatio  fingulorum  eapofcir,  nibilominua  primo  ^ontra^u  folutoi  qui  potior 
cvty  fuperfluum  ordini  fecundo,  vel  in  totum,  vel  pro  parte  minuendo  videbitur  datum. 

(^)  £t  m«gisf  quod  naeo  nomine,  quam  quid  pro  alio  fide) uflforis  nomine  debeo,  etpotius 
qvodcum  poena,  quam  quod  fine  poeoa  debeiur  :  et  potiua  quod  fatifdato,  quam  quod  fine 
latifdaiiooe  debeor. 

In  bia  vero,  qox  prvfenti  die  debentur,  conftat,  qooties  indifiih^e  quid  ibivitur,  in 
graviorrm  caufam  vidcri  folutum  ^  fi  autem  nulla  praegravat  (id  ed,  fi  omnia  oomina  iimilra 
fiMriDt)  la  antiquioremy  gravior  vidctur^  qus  [&]  fub  fatisdatiooe  %idetur,  quam  ea,  quae 
pura  «f^• 

{c)  This  realbo  does  not  feem  very  fatisfadory,  for  though  there  are  two  creditors,  there 
it  ooly  one  debt ;  theintnett  of  the  creditor  to  retain  the  obligaiioaa  of  the  forety  if  much 
^letter  chaa  that  of  the  debtor  to  difcbirge  bim« 

B  b  3  ferr^a 
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ferred  to  an  ordinary  debt,  which  is  due  at  prefent ;  for  it  was  the 
intereft  of  the  debtors  rather  to  acquit  a  debt  for  which  in  a  few  days 
lie  would  be  fubjedt  to  arrefty  altliough  the  term  of  payment  Mras  not 
yet  expired,  than  to  acquit  qrdinary  debts  whofe  term  was  expired. 
In  like  manner,  although  a  payment  is  to  be  applied  to  a  debt, 
which  may  be  enforced  by  arreft,  rather  than  to  thofe  purely  civil ; 
yet,  if  the  debtor  was  a  perfon  who  from  his  dignity,  and  riches, 
might  flatter  himftlf  that  the  creditor  would  not  proceed  by  arreft 
againft  him,  if  this  debf  does  not  carry  intereft,  the  application 
Ihould  rather  be  made  to  a  debt  purely  civil  which  does. 

Fourth  Rule^ 

r'  ^       If  the  debts  are  of  an  equal  nature,  and  Aich  that  the 

debtor  had  no  intereft  in  acquitting  one  rather  than  the 

other,  the  application  ihould  be  mad^  to  that  of  the  longeft  ftand* 

ing  (<i),  Ji  nulla  caufa  prcsgravit  in  antiquhr^m.  L*  ^.ff,  d.  t 

N  Obferve, .  that  of  two  debts   contraAed  the  fame   day,    but 

with  difierent  terms,  which  are  both  expired,  the  debt  of  which 

'the  term  was  the  fhorter,  and  confequently  which  expired  fooneri 

is  underftopd  to  be  the  more  ancient.      L*  89.  (t)  $  2.jf.boc  tiiulo. 

Fifth  Rule, 

.  .       If  the  different  debts  are  of  the  fame  date,  and  in  other 

r   r^a  J 

refpcAs  equal,  the  application  fliould  be  made  proporti- 
onately to  each.  **  Si  par  et  dierum^  et  c^ntraifuum  catifa^ty  cxfurn* 
mis  omnibus  proportione  folutum,^*     i.  8.^.  de  Solut.  {c) 

Sixth  Rulf* 

-       In  debts  which  are  of  a  nature  to  produce  intereft, 
L  533  J    ^g  application  is  made  to  the  intereft  before  the  prin- 

(a)  Thit  would,  io  moft  cafcii  render  the  rule  that  the  creditor  hat  the  right  of  applica- 
tion, if  not  made  by  the  debtor  at  the  time  of  payment,  a  mere  nuUky  :  for  it  mail  be  veiy 
feloom  that  rhe  two  debts  become  due  at  precifely  ihe  fame  lime^  but  where  A.  being^in  tradoy 
owed  B  I ooA  and  after  leaving  oflF  trade,  borrowed  joc/.  more,  and  paid  loo/.  generally, 
tc  was  held  by  Holt,  Cb.  J,  that  it  fliould  be  applied  tu  the  former.  To  that  the  creditors 
fliouId  never  charge  him  with  a  commilBon  of  bankiuptcy  for.  that  which  renaiocd* 
CUnA*  463.  Anon, 

Sec  fufra,  n»  530. 

{b)  tocius  Titius  duabtti  ftipolationibui,  una  quindecim  fob  ufurii  majoribui,  dtera 
Vigini  fub  ufurii  leviuribus  Seium  eadem  die  obligavit,i  aut  viginti  prius  folverectw ;  id 
eft,  i.iibu«  Septembribus  \  debitor  poft  diem  utriufque  ft'pulationis  Gedtn:em,  folwt  vigiati 
fex  i  neque  di£lum  eft  ab  .aluro,  pro  qua  ftipuUtjone  folveretur.  Qoaero,  an  qood  fi^lu- 
tum  eft,  earn  ftipu'atiorem  fxoneriverit,  cujui  dici  anteciflit;  id  eft,  ut  vi^nti  ibrtet  fo- 
)utar  tideantur  et  in  ufuras  eorum  fcx  data  ?  Refpondir,  ratgii  id  tccipi,  ex  ufu  cfle, 

(r)  A.  wat  bound  ai  furety  for  B.  to  C ,  and  B.  owed  C.  a  further  debt.     An  acceast 

v'a»  Aated  between  B.  and  C,  including  both,  and  a  bill  of  (ate  was  made  in  fatitfa£fcion  of 

the  whole  debt,  and  it  w^a  held  that  the  money  laifcd  thereon  (hould  be  applied  towardi 

both  debrs  in  (.roportion.    The  Lord  Chancellor   (after  ftatteg  the  general  right  of  the  ae- 

diror  to  elect)  (aid,  that  as  the  payment  was  made  purfuant  to  a  preceding  account  of  both 

debts,  it  ftiottld    be  fo  proportionatolf  rated.     Ferry  t,  Kobo'tjf  %  Cham,  Caf,  24.  Fid. 

St^srt  V.  Roy^0»df  Show,  ft  1 6. 
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cipal ;  *^  primo  in  ufuras^  id  quodfolvitur^  deinde  infortem^  accepiofert^ 
iur^  L.  I..  Cod.  k.t. 

This  holds  good  even  if  the  acquittance  imported  that  the  fum 
was  paid  to  the  account  of  the  principal  and  intereft,  <*  tnfortem 
et  ufureuP  The  claufe  is  underftood  in  this  fenfe,  that  the  fum  is 
receired  t6  the  account  of  the  principal,  after  the  intereft  is  fatis- 
fied.  Z».  5.  (a)  ^fin  de  Solut. 

Obferve,  that  if  the  fum  paid  exceeds  what  is  due  for  intereft^ 
the  remainder  is  applied  to  the  principal^  even  if  the  application 
had  been  exprefsly  made  to  the  intereft,  without  mentioning  the 
principal.  L.  \o%.  (b)  ^  fin,  ff.de  ZoluU 

This  decifion  ought  to  be  underftood,  with  reference  to  a  prin- 
cipal which  can  be  demanded.  But  if  the  debtor  of  an  annuity 
bad  paid  more  than  he  owed  for  the  arrears,  he  would  have  a  re- 
petition for  fuch  furplus,  and  could  not  infift  upon  having  it  ap- 
plied to  the  principal  of  the  annuity ;  for,  properly  fpeaking,  ^the 
principal  of  an  annuity  is  not  due;  it  is. only  in facultate folutiords^ 
and  the  creditor  is  not  prefumed  to  have  confented  to  the  annuity 
being  redeemed  in  part. 

-  .        The  rule  which  we  have  eftabli(hed,  that  the  applica- 

tion ought  to  be  made  to  the  intereft  before  the  princi- 
pal, does  not  hold  with  regard  to  intereft  due  by  a  debtor,  from  the 
time  of  a  judicial  demand  being  made,  as  a  penalty  for  his  delay » 
fuch  intereft  is  awarded  by  way  of  damages,  and  forms  a  diftin£& 
debt  from  the  principal ;  and  what  the  debtor  pays,  is  applied 
rather  to  the  principal  than  to  this  intereft,  according  to  the  third 
^corollary  above  ftated.  This  is  eftabllfhed  by  an  arret  pf  16499 
and  another  of  1 706. 

P  -        When  the  creditor  pays  himfelf  out  of  the  price  of  a 

thing,  which  was  hypothecated  to  him,  and  which  he  has 
fold,  the  application  is  to  be  dire£led  by  other  rules  than  tbofe 
abovt  eftabllfhed  (0  • 

Firfi  Rtde. 
The  iirft  rule  is,  that  the  application  ought  in  this  cafe  to  &e 

(d)  Apud  Marcelluin»  Ub.ftO.  Digeftorum,  quaeritor,  A  quis  ita  caverit  debitmriy  tMfor- 
i*m0t  atfurasf^jOceiptre,  utrum  pro  rau  et  forci,  et  ttfurii  dtfced^t^  an  Tero  prius  in  ufarat, 
cc  B  quid  fupcreft^io  forte  ?  Sed  ego  non  dubito,  qoin  htsQ  cautio  tn  Jortiwktt  i9  ujurat^  print 
ttfuras  admictat ;  tunc  deinde,  fiquidfuperfueritt  in  fortem  cedac 

{b)  Titius  mutuam  pecvniatn  accepir^  et  qmncuncu  ujurat  fpopoadit,  cafque  paoeit 
annifl  folTtt,  pollea  ouilo  padio  inter veniente,  per  errorem  ec  ignoraodain  iemflica  ufunt 
lolvic.  QusrOf  aa  patel'aAo  errorei  id,  quod  ampiiai  Dfurarooi  aoi&iac  folutum  tthlt^ 
^tf am  ia  ftipQlacam  dedaduoi,  fortem  minoeret  ?  Refpondic,  ficrroreplui  in  ufuris  fol- 
«iiIet,qQam  deberet,  habeodam  rationem  in  foitemejui  qaod  ampliui  folutum  eft. 

(r)  A  creditor  bj  jodgment,  and  alio  by  bond,  receives  aoo/.  of  cbe^purchafer  of  tht 
cftate  of  the  debtor,  but  givei  no  nouce  to  the  debtor  that  it  wai  to  be  applied  towardi  tho 
ppymqtt  of  the  bond  debt  j  and  per  tBriam,  2t  fliall  be  applied  towardi  fatiafadioa  ol 
the  jadgoKftt,  being  part  of  the  purchife  money.     Breu  ? ,  Marjbf  Ftrn*  46S.  * 

B  b  4  made 
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ra^  nther  to  the  debt  for  Tjrfaich  iHia  thing  was  hypothecatedt 
than  to  others  for  which  it  was  not,  whatever  inteieft  the  debtor 

•  •  • 

may  have  had  to  acquit  the  former  rather  than  the  Utt^r.    JU  loi. 
(a)  {  i.jf.  dt  SoluU 

When  the  debt  for  which  th^  thing  was  hypothecated  carries 
intcrcft,  the  creditor  may  make  the  application  to  the  xiitereftjj  bcr 
fore  the  principal.  L.  48.  {h)  d.  U 

Second  Rule. 

When  the  thing  was  charged  as  a  fccurity  for  di^rent  debtSi^ 
the  application  is  made  to  that  whofe  right  of  hypothecation  \\ 
Arongeft  \  for  inftance,  to  a  privileged  debt  rather  than  to  a 
Cmple  hypothecation.  Among  fiinple  hypothecatioi^,  the  appiica-* 
tiou  will  be  made  to  the  debt  of  which  tlie  hypothecation  was  the 
mod  ancient*  If  the  rights  of  hypothecation  were  cqual^  the  ap- 
plication  (hould  be  made  to  all  by  contribution^  pro  moda  dehiiu 
L.  96.  (f )  §•  i.jf.  d.  U 

ARTICLE.    VIU. 
Of  Conjignatton  and  Offers  of  Payment. 

i 

P       ^  -        Confignation  is  a  depofit  which  a  debtor  makes  of  the 
thing  that  he  owes  into  the  hands  of  a  third  perfon,  and 
under  the  authority  of  a  court  of  judice. 

-  Confignation  is  not  properly  a  payment,  for  a  payment 
effentially  includes  a  transfer  of .  property  in  the 'thing 
which  is  paid  \  whereas  it  is  evident  that  a  confignation  does  not 
transfer  the  thing  configned  to  the  creditor,  who  can  only  acquire 
a.  property  by  voluntarily  receiving  it.  Dominium  non  acquiritur  nijt 
eorpore  et  animon     But  although  the  confignation,  made  upon  the  ie« 

(«)  Paolui  refpoDdit)  ttVt^m  tamUm  tjft  dthittrit  ftkfetUit,  aii*m  crtd'U^it  pigmmi  d^*" 
kmth*  Nam  cum  debitor  folvit  pecaniam,  in  poteftate  ejus  e0*e  commonorare,  ia  ^uao 
cadfam  folTcret  $  cum  autem  creditor  ptgnus  dUtrahcret,  Hcere  et  pretium  in  acceptum 
icftrre,  eciam  in  cam  quantiiaicm,  que  oatura  uatum  debebatur  ;  ec  idso  deduQo  eo,  dc- 
bitum  peti  pofTe. 

(i)  Titiaeum  propter  dotem  bona  mariii  poflidfrcr,  omnia  pra  domma  egit,  reditu  »- 

^itet  moventia  diftra&Ic;  quaero  tn  ea«  quae  ex  re  mariti  percepit,  in  dotem  ei  reputiri 

debeant  ?    Marcelius  refpondic,  reputationem  ejus,  quod  prcponerrtur,  non  Iniquam  ntderi  : 

pfO  folutoeoim  magii  habendum  eft,  quod  ex  eacaufa  muiicr  percepit  }'  fed  A  forte  ufurarum 

qaoq«e  rationem  arbiter  dotii  recuperandae  habere  debueiit,  ita  eft  computandunB»  [ot]  pro- 

ntqaidque  ad   muUcfcm  pervenity  non  ex  unirerfa  fumma  decedat}  fed    piiua  in  cam 

quanticattmj  quam  ufurarum  oomioe  mulierem  confequi   oportebat ;  quod  non  eft  inj- 

qaum. 

(c)  Cum  eodem  tempore  pignora  duobus  contraAibus  obligantur,  pretium  eorora  pro 

in^do  peciinic  cujofque  contraQui  creditor  accepto   facere  debet ;  nee  in  arbitrle  tjaa 

cle^to  criCf  cum  debitor  pretium  pignoris  cocfortioni  fobjecerit,  quod  fi  temportbiit  dif- 

irrctii  fupeifluumpignorum  cbligari  placuit:   priut  debitum  pretiapigooruajnxefohretar, 

ftcuodum  fbperfluo  compenfabitur. 

4  fufal 
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iiM  of  the  creditQtfT,  is  not  aa  a/£^ual  p»paetit|  it  i&  e(|uivalait  to  » 
payment)  and  extinguifhes  the  debt  no  lefs  than  if  an  *a£iiU3l  ffVjf'^ 
lOex^  h^d  beea  OkadQ  >  ^^ffatiomt  totuu  dcbii^pgcumitfikmtuUrffgSt^ 
JihfraiioiHm  c$fiiwg£r4  WAmfefkum.  ffi-  X'  9.  cod*  df  8dui* 
r  C78  1  '^^  i^^»d«i^  th£  cQnggQatioa  valid,  and  ecyjjyakiU  tQ  «» 
p»yaN»it  it  i«  iiec<ira«y,  (}a^^  ti^^itfaa;  Unu  atkJctitetdrdc 
fatf$r  au  cnandtr^  aad  that  the  cre4i^r'ibi)uld  be  placed  m  4i?<^ 
meurei  by  an  effedual  ofFer  of  payment. 

An  offltr,  to  b&«fl»i^«»UniiK&  be  sM(k  Ic^tbe  cxeditor  himfelf, 
if  h«  ha^  a  ca^^Uy  of  rec^vkig  i^  i£  ncKg^  to  the  pcvfiou  who  has  die 
quality  of  recewing  on  hi^  b«half,  a&  his  tutor,  oc  cucalsos^  &Ct 

Hiheve^  15  SI  fQvfon  iodicaced  by  the  cQ9tva£fc  to.  vbom  the  pay- 
xwfiX  iiMy  be  ip«k}.  t^  offer  may  be  laade  tatliat  petfoa:  <bv,  th» 
fkbtQF  kavi»g  a  rtghi  q£  payaig  to^  him  by  thit  tevnas^  o£  the  agrecr 
n»ent,  U  is  a  necf  f&ry  cc^eiiueiico^  th^^  hq  i$.  not  obliged  to  gp 
elfiswhefe  in  tearcb  Qf  the  credii»r* 

r  cso  1  ^^'  ^^  ^^'''^  ^  oifide  by  aperCba  capable  of  paying  \  for 
»  perfes  wbi».  ba«r  non  a-  oapftcilji  tio  pay,.  ha$.  oot  a  caf  s^ 

cky  ^  ofier  a  paymeiiA- 

r  c/io  1  3d»  The  eiev  i»«ft  be  «£  diet  entiM  fiifi^uale{s  a.  K« 
beny  ia  exprefsly  gtvervof  payiiig  by  inftalj9&eots>  otber^ 

^ife  |]be  QseditoT/who  19  uot-  oUigidd  t)0'  iFe<)etv«  bisi  d^t  by  pacts^ 

is  not  placed  en  demeure. 

f  Cd  I  1  ^^  When  the  debt  ie  cQn^a£Ud  under  a  eonditkyiif 
the  condition  muft  havia  ukeii.  pbcct  and  if  there  is  ajij; 

term  flopuhited.  in  favwr  9J  ibt  crefywry  thfit  t^i»n  mufb  have-  9v* 

ptted :  for>  as  lottg  as  the  creditoi  is  not  uAdeT  any  obligatipn  to 

Toceiye,  no  delay  can  be  imputed  to  him* 

r  c^2  1  ^^^'  '^^^  ^^^  **^  '^  «nade  at  the  place  appointed  for 
.  the  payraeiH»  /Va  demum  Moih  dMii  liberationfm  parity  fi 
€9  loco  qup  ddntur  fduih  fntrk  ceieh^aia^  X*..  9^  cod.  de  Solute  Thece- 
fore»H^  money  is  payable  to  a  creditor  in  his  dwelling  houfctaa 
ofier  canm>t  be  effectively  made  elfewhere ;  if  the  payment  16  to  be 
made  at  fome.  other  place,  the  creditor  may  be  required:  to  appoint 
a  particular  fpoti  as  his  domicil  therei  fox  the  purpoie. 

If  the  thing  which  is  due  is  a  fpecific  article,  to  be  deliuered  at 
the  place  where  it  is>  there  may  be  a  fummons  to  take  it  away^ 
which  ia  equivalent  to  an  offer  of  payment  \  aud  thereupon  the 
debtor  may  obtain  an  order  from  the  judge  to  depofit  it  in  another 
place,  if  he  wasts  to  occupy  hi«  own  rooms  in  a  dilfereitf  manner* 
-  .        A  forsaai  a£t  muft  be  prepared  of  thefe  proceedings^, 

^  and  of  the  fummoas  before  a  j^dge,  for  the  purpofe  o{ 

dire£Vtng  a  confignation.    ^JThe.  fummons  is  to  appear  immediately, 
and  the  judge  thereupon  dire£b  a  GK»i((iga%tiWj  aiEgning  the  cre«w 

ditor> 
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ditor  to  be  prefeiHt  at  fuch  confignationy  art  a  time  and  phce  par- 
ticularly fpccified. 

But  the  previous  order  of  the  judge  is  not  abfolutely  neceflary ; 
tlie  fummons  may  merely  fpecify  that  the  confignation  will  be  made 
at  a  particular  time  and  place ;  and  a  confignation  made  accord* 
inglys  and  duly  notified^  is  Yalid>  and  the  fubfequent  judgment  and 
confirmation  has  a  retrofpe&ive  efifcdy  to  the  time  of  the  con* 
fignation. 

-  -       Such  a  confignation  ought  to  be  made  at  the  time  and 

L  >^^  J   pi2ce  indicated!  and  of  the  entire  fumdue  unlefs  there  is 
a  fpecial  provifion  for  paying  it  up  by  parts. 
.  -        The  cffe£t  of  a  confignation,  if  it  is  adjudged  to  be 

^^  valid,  is  that  the  debtor  is  thereby  abfolutely  difchargcd; 
and  zlthough/ubtilitate  Juris,  he  continues  to  be  the  owner  of  the 
things  configned,  until  diey  are  taken  away  by  the  creditor,  they 
are  no  longer  at  his  ri(k,  but  at  that  of  the  creditor,  who  from 
being  a  creditor  of  a  certain  amount  generally,  becomes  the  creditor 
of  the  particular  articles  which  are  fo  configned,  tanquam  certorum 
corporum :  and  he  is  no  longer  the  creditor  of  his  original  debtor, 
who  is  endrely  liberated,  but  of  the  confignatory,  who  obliges  him^ 
felf  by  a  quafi-contra£l,  to  deliver  the  articles  in  his  cuftody  to  the 
creditor,  if  the  confignation  is  adjudged  good,  or  to  the  debtor  if  it 

is  declared  to  be  null. 

« 

Hence  it  follows,  that  any  augmentation  or  diminution  in  the 
value  of  the  itioney  ^hich  may  be  configned,  enures  to  the  profit 
or  lofs  of  the  creditor,  if  the  confignation  is  valid ;  for  wherever  the 
debt  is  of  a  fpecific  thingi  it  is  at  the  ri(k  of  the  creditor;  if  the  con- 
fignationis  invalid,  the  debtor  takes  the  articles  back  as  he  finds  them. 

Suppofing  an  augmentation  to  take  place  in  the  value  of  money 
fubfequent  to  the  confignation,  the  debtor  cannot,  with  a  view  to 
taking  advantage  of  it,  withdraw  the  monies  configned,  and  infift 
upon  the  confignation  being  void,  for  no  man  can  contradi£l  his 
own  a£t.  Any  forms  which  the  debtor  may  have  omitted  to 
obfcfrve,  being  eftablifhed  in  favour  of  the  creditor,  the  creditor 
alone  has  aright  to  ohjeGt  to  an  irregularity  in  the  proceeding. 

There  is  a  further  queftion  :  fuppofing  the  confignation  to  have 
been  regularly  made,  and  the  debtor  to  have  afterwards  withdrawn 
the  money  configned,  whether  the  confignation  is  to  be  regarded 
as  never  having  been  made  fo  far  as  relates  to  joint  debtors  and 
fureties  ?  In  fupport  of  the  negative  propofition,  it  may  be  faid, 
that  the  confignation  having  been  regularly  made,  extinguiflies  the 
debt,  and  difchargc's  all  who  were  under  any  obligation ;  that  the 
furecics  and  joint  debtors  having  been  liberated,  it  fliall  not  be  in 
the  power  of  the  debtor  making  the  confignation,  by  withdrawing 
the  things  configned,  to  revive  an  obligation  which  had  become  ex- 

tind. 
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iin6t.  An  afgument  is  drawn  firom  the  law  Fin.jf.  de  paB.  (a) 
which  decides  that  where  a  debtor  by  a  paSium  de  nmpeUndo^  with 
his  creditor)  has  acquired  an  exception  in  favour  of  himfelf  and  his 
furetieSf  he  cannots  by  renouncing  the  pa£t  upon  a  fubfequent 
agreement,   deprive  his  fureties  of  the  benefit  of  the  exception. 

.  Much  lefsy  it  is  faid,  (hall  it  be  in  his  power  to  revive  the  obligation^ 
from  which  the  fureties  have  been  abfolutely  difcharged  by  con- 
fignation.  It  is  further  urgied,  that  fince  after  a  real  payment 
which  extinguiflies  the  debt,  a  voluntary  reftitution  of  the  money 
by  the  creditor  to  the  debtor  will  not  revive  the  debt ;  upon  the 
fame  principle,  after  a  confignation  which  operates  as 'a  payment^ 
and  has  the  fame  effedt  of  extinguifhing  the  debt,  a  reftitutibn  to 
the  debtor  of  the  money  conCgned  (hall  not  revive  the  obligatiom 
Notwithftandftanding  thefe  reafons  there  is  a  deciGon  of  1624^ 
reported  by  Bajfet  IV.  21,2.  that  the  confignation  fliould  be  con- 
fidered  as  never  having  taken  place,  and  that  the  fureties  fliould' 
continue  liable.  Bajfet^  who  reports  this  determination,  afligns  as 
a  reafon  for  it,  that  the  confignation  which  extinguiflies  the  debt 
is  not  a  momentary  conGgnation,  but  one  qua  in'fuojiaiu  manferit^ 
and  not  ^nthdrawn  by  the  debtor.    But  may  it  not  be  replied,  that 

,  this  is  merely  begging  the  queftion  ?  For  it  is  the  very  point  in  dif- 
cuflion,  whether  a  debtor  who  has  made  a  regular  conGgnation  may 
withdraw  it  to  the  prejudice  of  his  fureties.  I  think  a  diftindlion 
fliould  be 'made  ng  to  whether  the  confignation  is  withdrawn  be* 
fore  it  is  ordained,  or  confirmed  by  the  judge,  or  after.  In  the  firft 
cafe  I  think  that  the  conGgnation  fliould  be  deemed  not  to  have 
(aken  place,  and  the  fureties  confequently  would  not  be  difcharg- 
ed :  for,  the  zQt  of  conGgnation  not  being  in  itfelf  equivalent  to  a 
payment,  it  is  the  fentence  of  the  judge  which  gives  it  that  efiedt^ 
and  extinguiflies  the  debt.  It  is  agreed  that  the  fentence  has  a  re- 
trofpe£live  operation,  and  the  confignation  which  it  confirms,  has 
the  cStQ.  of  extinguifliing  the  debt  from  the  inftant  of  its  being 
/nade.  But  a  confignation  neither  ordained  or  confirmed  by  the 
judge,  and  withdrawn  by  the  debtor,  can  neither  extinguiih  the 
debt  or.  liberate  the  fureties,  and  fliould  be  regarded  as  no  configna^ 
tion  at  all.  In  the  fecond  cafe,  where  the  money  configned  is  not 
withdrawn  until  after  fentence,  I  think  that  it  ought  not  to  pre- 
judice the  fureties,  or  joint  debtors  who  have  been  fully  Ubo- 
rated  {h). 

CHAP. 

(«)  Si  rnif,  poftqoim  pa^t  fit  afimapetipttufnsm^  (idcoquc  capitU  pa^m  fidtjuf. 
ion  quo^ue  prodeflc)  padut  fit|  ttt  *Jiptti  fieeatf  an  utilitat  ptioris  paAi  fubUta  fit  fidejuf* 
Ibriy  quBfitun  eft  ?  Sed  Ycriui  eft«  femd  adqoifitam  fidejuflori  paAi  exceptioocaii  ulic- 
riut  [ei]  ioTito  extorqarri  ooo  pofle. 

(6)  There  it  no  judicial  proceeding  in  England  nalosooi  to  a  coofigoauDn)  b^|  a  tfa* 

4er  whe  creditor  ii,    in  many  refge^,  fifnilar  in  iti  effedi* 

By 


j8«  Uoftatkiu^  [P,  m,ca, 


pH^A  PTE  R    n. 

t  ■ 

Of  Ifovatiovs^ 

Tim  duiplsr  will  be  divided  iato  fix  ailklts ;  wt  flail  fttf  m  At 
firft»  what  a  Ncmtioa  is,  and  its  fievciral:  kinds ;  in*  die  fecond^  vd 
fliaU  tneat  of  the  debts  whkfa  may  \n  the  fiifaje£l  of  a  Novatibn  \  ill 
Ibe  third,  of  the  perfons  who  may  make  a  Novation  ;  ta  thefMrtii^ 
«  what  maimer  it  is  made ;  in  the  fifth,  of  it!^  eftd)  and  in  tii( 
fisth,  of  Dclegatton,  wkick  is  a  particuhv  kind  «f  Novatim, 


ARTICLE    L 

QT /Ar  Nature  of  a  Novathn  attd  ks  feverd  UnA. 

.^  546  J       A  Novation  is  a»  fubditution  of  a  new  debt  for  aa  old. 
The  old  debt  is  extingniflied  by  the  new  one  contracted  in  it« 
fteadt  for  ^ich  reafon,  a  novation  is  included  amongft  the  dif-» 
fexent  modest  in  which. obligations  are  eztinguifhed  (^) 

A  no^ 

By  tentfvinf  the  iMney  which  it  d«e  Aom  bi«,  the  Mt«r  it  4ilch:irg«d  fran  fimiwr 
inteveib  \  sn^  tf a»  iMon  it  brov^bt  afanft  hiiti  he  it  mtided  ro  cqfts,  but  he  aiift  ftiU  p«y 
Ibedcbt  due  fiom  hioiat  the  clme  of  the  tender  \  end  the  died  of  the  tender  is  avoidedyt 
if  the  money  it  not  paid  upon  a  fubrcf^uenC  deoiand.  The  tender  oiuft  he  of  the  whole 
fum  which  is  due,  and  the  mooey  maft  be  aAualljf  produced,  but  it  it  Aiffident  to  predbct 
^••ba§e. 

In  oonfe^eiwe  of  %  tHBporarf  pieflufey  a  perfon  caooot  be  arT*fte4  who  has  mdc  a  ten- 
der in  bank  notes  \  and  the  aAof  parliament  contains  the  proviAon^  that  in  the  oath  which 
it  the  foundation  of  an  arref^,  fuch  atendermuftbe  diilin^ly  negatived.  At  it  waanot 
prebibfethat  fu  h  a  provision,  \ntTo^iict6 /gb  filfnth  in  a  TolunBtiioiit  aA^*  of  par liaflNati 
«<bla  bo  iminediicely.  knows  to  the  puh^ic,  many  perlbns  wot  litotraied  bdm  cufMy 
in  coaieyic&ce  of  it|  by  not  ooe  of  whon  aay  (itch  tender  had  in  all  likctihood  beta 
made. 

In  refped  to  other  adt  than  the  payment  of  money,  the  pei'ibn  who  is  tinder  m 
ohKgacieit  tD  do  any  a^  muff  pH-fofOi  it  at  hit  peiil,  unlela  the  ad  re^iihes  t)ft 
«BKur«cnce  of  i  be  other  party »  and  thenbemuft  do  every  tbtn^  whieb  can  be  date 
without-fuch  foncuirence  i  but  if  the  plaintiff  dircbar(et  the  defendant  from  doing  the 
a^i  tt  it  a  fufficient  excufe ;  and  upon  the  fame  principle,  where  the  obUgation  of 
one  ofthe  parties  is  eoarifenpon  a  perfbnntncc  of  the  obligation  of  the  other,  the  right  of 
cil»latt«atilbt  nfona  difcharge  hy  the  forofttt  in  the  fame  nmnacr  at  in  cafei  of  lAasl 
.psrfo  mance.  See  the  difcuTion  of  this  fubjed  in  Joius  ?.  Btrktly^  DiUg*  684^. 
-  |tf)  }t  i^  a  fettled  principle  in  the  law  of  Enghud^  that  a  mere  agreemem  to  fubftitute 
any  other  thing  in  liru  of  the  original  obligation,  it  void,  unlefs  a&uaUy  carried  intoexeco- 
th>n,  and  accepted  at  farisfhdion.  No  aQSon  can  be  maintuned  opoo  the  new  agieciaent, 
nof  can  the  agserment  be  pleaded  at  a  bar  to  the  orifiaal  deaaad*  See  Lymf  r*  Brwu,  t  U, 
B'ackfitne^  317.  Jsmn  v.  D^vid^  5  7.  JL  14}.,  and  the  eafea  there  cited.  If  dtveit 
thin^t  are  to  be  performed  by  the  accord,  the  performance  of  part  is  not  foffident,  but  aU 
ought  to  be  perforflied,  9  &.  79 •  B*    The gfoond  of  thit  principle  ih  Uul  huir^  rii^t:^ 


.  -       A  novation  may  be  made  in  three  dlflfcrcnt  way^,  which 

L  547  J    fjjyj^  itixtii  different  kinds  of  novations. 

The  firft  takes  place,  without  the  ii>terv<ntioa  of  any  ocw  per- 
fon,  where  a  debtor  contracts  a  new  engagement  with  his  creditor, 
.  f^  conihtentiail  of  b^g  liberal^  from  the  former.    This  kind  hat 
M  af^vopri^.ntme,  ftad  is  cftlkd  a  novsttioo  gencraily. 
r      8  1      "^  £9^1^  if»  ^t  vUcb  takes  place  by  the  tntfirrcn- 

^  tion  of  a  new  debtor,  where  another  perfon  becomes  a 

4abtQr  ia  my  ftead,  and  is  accepted  by  the  creditor,  who  thcnenpon 
dj^b^rg^s  196  frpm  it.  Tbe  p«rfon  thus  rendcriag  liimfelf  debtor 
Cor  aiiother,  who  is  m  confe^enco  difcharged,  is  caUcd  ezpromi£> 
for ;  and  this  kind  of  novation  is  called  expromiffion 

The  eKpvonHflor  diflMsrs  entirely  firom  a  furety,  who  it  {omcttmea 
Cilkd  V&  law,  odprtrnnj^.    Vot  a  porfon  by  becoming  a  fiirety  docs 
tiot  difcharge,  but  accede  to^  tlie  obligation  of  ki^  principal,  and 
bacomos  jdietly  indebted  with  him* 
.  ^       Thfi  third  kind  of  novation  takes  place  by  the  intaiu 

^  rwfyon  of  a  new  creditor,  where  a  debtor,  for  the  put^ 

poft  of  beibg  difebarged  fvom  his  original  creditor,  by  the  otder  of 
tl^t  qrcxUtor,  coetra^  fisme  obligatioa  in  fevour  of  a  new  creditor* 

There  ia  a  particular  kind  of  noration  call^  a. delegation,  whidi 
frequently  includes  a  double  novation :  we  fliall  treat  of  this  ki 
Aftiele  VL 


mtpfifuz  lliium  :  ditt  accord  execute^  if  faiisfi^kioa  ;  accord  tsacutory  U  only  fuhAitncinf 
one  caafo  of  aAioo  ia  the  room  of  aoocher,  which  it  ii  faid  may  go  on  to  any  titeot. 
yamet  v.  Datnd^  ub.  fup.  But  what  fabflaocial  reafoo  tkovo  it  tm  coiHiderffng  this  at  a 
gfouod  of  objcdifHt  iodffBod^  of  autlioriiyy  or  why  it  iboiiW  40t  ^  oofltpaagatt  taHrtieif 
by  motual  a^rcemeot,  to  iiibftitute OQ^caufe of  aQioo,  aa  weUaa ojw  paymciu^  fat  ^T^friy^ 
It  ii  not  eafy  to  perceive. 

Bat  wheiean  aagtsaoMnlSaonlopai  iMo  by  Asedy  that  doed  giveii  in  itfelf,  a  ftibflaBtlve 

^  caa((i  of  aAiofHan4  ibogiviAi:  fdab  dc«4'  miy  bo  a  fitftcient  accord  and  (kcltfiaiott  for  a 
ample  contraddebt.  FlieRifSiitt  ▼.  Marmp  1  &if.  9.  G0.  Lit,  2iz,  B*  Tbaoa ate  Ibva^ 
tal  cafes  in  which  the  giving  a  bUl  of  exohaogo  wai  held  to  be  a  fufficient  payment,  yidi 
KtarJUke  v.  Morgan,  5  T.  K.  51 3.  and  the  tales  there  ched.  FUt  aifo  Louvifv  r.  LaMbray, 
10  Mad.  36.  And  a  pioaiabry  note  U  upon  ibo  OttM  ftodog  wich  a  bill  of  exchanya.  tt 
ccrtajioly  It  highly  rco(ooablo  t^at  tbo  \am  IhtnM  ^  (9  cqafidtred^  boGMia  fach  a  bill  or 
note  is  a  dired  and  full  caufe  of  a^ioo,  not  only  to '  the  party  to  whom  it  if  fo  giveoi  but 
a}ib  toaaiy  oikber  bolder,  Sitt  to  X>r«lf  v.  JMBcrAc/t  lE^  aft.  opoo  coarooMit  agamft 
three,  for  noo^payiBeiit  of  aMiMy»  the dtfMMH  piMded  tlat  onooldiam  bad f^vena  pro» 
9uflbry.  aota,  upoii  which  t^  phdaliff  had  JHdgoMBt,  aoA  it  waa  bald  that  this  w«a  ao  do. 
finoB  I  thogfoiind  QCthe.de€iA»ft«aaf  thoajit  woonoe  iatod  tkattho  notf  waa  oooeptod  in 
iatbfaatpnj  but  it  wai  faid  ^y  Lord  ElUabftiifb^bMk  OM  aaay  ogiet  10  otttpt  cf  o  diffMnc 
uciirifev  in  fanrfi******^  -***  hiaauai 

If  toother  pniba  ai^^aa  10  Utu  pi  tbe  eaigiiial  dcbtoa^  audit  it  agreed  tb«ti»  coo. 
^doratioQ  tberoof tho<origioai  dobinr ibalibe difcbargad,  (wbicjl llmd  of tfigagemeat  10  fhs 
CiiQO  with  that  hciealttr  difcsfladt  ondaatho  aame-of  Delcgatioik)  it  ia  a  notcerof  familiar 

.  fMAiaatbaKthia/kottbicagatde^aaapaymaB^aiid  y  ■>»  aa  a  dWMiafge. 

See  however  Lebly  v.  GUdartf  3  L#v.  55.  See  alfo  Cumber  r.  H^sMg  Sir,  4t6«    Heatb» 

*  mi  r«  Crookjbmki,  a  Tt  A*  24*    Hardwfilt  v.  Hntmrd,  cited  ibid» 

ART- 


t 

38a  lfovati(mf4  [P.  to.  c.  s. 

A  R  T  1  C  L  E    It 

Of  the  Deits  neciffaty  to  conftitute  the  SubjeB  of  a  UovaiioH. 

.  .       It  refults   firom  the  definition  which  has  been  given^ 

that  there  can  be  no  novation  without  two  debts  being 
contrafted^  one  of  which  is  extidguiflied  by  the  fubftitution  of  the 
other. 

It  follows  that  if  the  debt,  of  which  it  is  pfopofed  to  make  a  no^ 
▼ation  by  another  engagement,  is  conditional,  the  novation  cannot 
take  efieft  until  the  condition  is  accompliflied.  X.  S.  {a)  ^  \»de 
Ncvat. 

Therefore,  if  there  is  a  failure  in  the  accompliihment  of  the  con- 
.dition,  there  can  be  no  novation,  becaufe  there  is  no  original  debt 
to  which  the  new  one  can  be  fubftituted. 

Alfo,  if  the  conditional  debt,  of  which  it  is  intended  to  make  a 
novation  by,  a  new  engagement,  is  a  fpecific  thing,  which  has  been 
.deftroyed  or  periflics,  before  the  condition  is  accomplifhed,  there 
will  be  no  novation  even  if  the  condition  Ihould  exift :  for,  fince  the 
..accompliihment  of  the  condition  cannot  confirm  a  debt  of  a  thing 
which  has  no  exiftence,  there  is  no  original  debt  to  which  the  new 
one  can  be  fubftituted* 

P  -        Vice  verfif  if  the  firit  debt  does  not  depend  on  any 

condition,  but  the  fecond  engagement,  intended  as  a 
novation,  is  conditional,  the  novation  can  only  take  efiedl  by  the 
accomplifliment  of  the  condition  of  the  new  engagement,  before 
the  firft  debt  is  extin^i. 

Therefore  a  novation  is  prevented  from  taking  place,  not  only 
upon  failure  of  the  condition,  but  alfo  Upon  the  extinQ:ion  of  the 
original  debt  before  the  condition  is  accompliibed>  as  for  inftance, 
by  an  extin£tion  of  tiie  thing  which  forms  the  objed:  of  it ;  for  the 
aecompliihment  of  the  condition  cannot  induce  the  novation  of  a  debt 
no  longer  in  exiftence.  L.  i^-{h)ff.  de  Novat. 
r  f  e2  1  ^  ixkZTt  term  for  payment  is  very  difierent  from  a  con- 
dition \  the  debt  exifts  though  the  term  of  credit  is  not 

(«)L«gita  tel  fidcitfDmmillliy  k  in  fttpalitionem  fiimntMttdt,  etiioc  aditni,  «t  novetur* 
fiet  O9vati0t  fi  qiiidcm  pnre  vel  ia  diem  foerinc  reli£U»  ftattm  :  fi  rero  fub  condicloney 
non  ftadaiy  fed  ubi  conditio  eidtttrit«  ffim  ct  aUai  qui  in  diem  ftipuhtury  ftatim  novaT, 
a  hoc  wJOtwn  eft  \  com  certom  fit  diem  qoandoqoe  vcntunim»  at  qui  fob  coodidone  ftlpo- 
Utor^  non  ftacim  oovatf  aifi  conditio  extitcrit. 

(A)  Quotiea  quod  pore  debetuTf  noTandi  caolt  fob  cooditioiit  pnmttttltor  \  non  ftatim 
fit  novatio ;  fed  tunc  demam>  conl  cofaditio  cxtheih.  £t  ideo  fi  forte  Sticboi  Aierit  in  oblt- 
gadone,  etpeodeoteconditi^Qe  deceflerit,  oecnovatio  cootingit;  quia  non  (obeft  lei  eo 
tempoKy  quo  conditio  impletur.  Unde  Marcdlui,  etfi  poll  moram  Stidioa  in  conditio 
oalcm  obiigatiaiMa  dcdotei  fit^piii|an  inwim,  aec  ia  ftqoattem  dodoct  oUigidooeaiy  potato 

expired  i 
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expired ;  therefore,  a  novation  maty  be  made  of  a  debt  payable  at 
a  future  day,  by  a  pure  and  fimple  engagement,  or  of  a  pure  and 
Gmple  engagement  by  an6ther  engagement  alloidng  a  term  of 
credit ;  and  In  either  cafe,  the  novation  takes  tSc&.  from  the  firft^ 
without  waiting  for  the  expiration  of  the  term.  L.  5.  (a)  L,  8. 
§  l.{b)ff.deNovat.  {c) 
-  .       It  is  indeed  of  the  eflence  of  a  novation,  that  there  be 

two  debts  contra^led,  an  original  debt  and  another  fub- 
ftituted  in  its  room  \  but  it  is  fufficient  if  the  firft  precedes  the 
fecond,  by  an  imaginary  point  of  time.  The  novation  may  take 
place  the  fame  inftant  in  which  the  firft  obligation  is  contra£led. 

For  inftance,  you  fell  me  an  eftate  for  a  thoufand  pounds  ;  by  the 
fame  contrad^,  a  third  perfon  engages  to  pay  you  that  fum,  and 
you  accept  him  for  your  debtor.  It  may  be  conceived  that  dur- 
ing an  imaginary  point,  there  exifts  a  debt  from  me  of  which  there 
b  a  novation,  by  the  engagement  of  the  third  perfon.  Although 
there  is  no  fpace  of  time  in  which  any  debt  from  me  really  exifts^ 
there  is  a  novation  which  takes  place  the  fame  inftant  that  the  debt  . 
is  contradied.  See  another  inftance.  L.  8.  (d)  $  7..ff.'tUNovat. 
P  -       The  novation  is  valid,  whatever  may  be  the  nature  of 

the  firft  debt,  or  of  that  fubftituted  in  its  place;}  non  in» 

(m)  lo  diem  obligttio  oorari  potefty  et  priufquim  diet  adTeoerit*  Et  geoeraliCer  coo* 
ftaty  et  flipulaiione  in  diem  ftt&M  floratiooem  contiogere,  fed  non  ftatlm  ex  ea  fiipttiatiaBS 
9g\  poflCf  antequam  dies  Tcnerit. 

{S)  Legau  Tel  fidcicommiflf,  fi  in  flipaiadonem  faeriot  deduAa,  et  hoc  aQnin  ut 
noTecuri  fiet  novatto,  fi  quidcm  pnie  vcl  in  diem  fueriot  reli^,  ftatim  j  fi  vero  fob  coa- 
didone  non  ftatim,  fed  ubi  coodicio  extiterit*  Nam  etaliai  qui  in  diem  ftipulaturi  Aacim 
novar,  fi  hoc  afium  eft^  cum  certum  fit  diem  quandoque  fcnturum  j  at  qui  fab  coadttJOiie 
fttpulacar^  non  ftatim  noirat,  nifi  conditio  extiterit. 

{t)  There  is  a  fubtlety  in  tbefe  djftiD^ioos  which  ihould  preclude  our  aflfent  to  them  if 
they  are  oonfidered  otberwife  than  as  mere  rules  of  pofitive  Jaw»  They  are  founded  upon 
coo  arid  an  application  of  the  rule,  that  a  failure  in  the  atcomplilhment  of  a  conditionv  in- 
duces the  abfoluie  nullity  of  the  engagement ;  whereas  a  conditional  obligation,  whilft  it  la 
capable  of  talcing  tfftCt,  is  ftill  areil  obligacion,  and  there  is  ifuthiog  unreafonable  in  ad« 
mittiog  the  diflblution  of  it  as  a  ground  of  compenfation.  Nor,  on  the  other  hand,  is  it  un- 
remfonable  that  an  abfolute  engagement  of  a  fmall  amount,  may  be  compenfatc^by  a  con* 
ditiooal  obligation  of  a  large  amount ;  or  a  cafe  may  be  put  of  fubftitutiog  one  conditional 
engagement  for  another.  For  inftance,  I  owe  you  xoo/.  upon  a  bottomry  bond,  which 
depends  upon  the  arrival  of  my  flilp  C^far^  and  is  of  courfe  conditional  \  it  is  agreed  that 
dut  debt  (hall  be  abandoned,  but  that  I  ihall  in  lieu  thereof  engage  by  way  orinfurance,  to 
pay  jou  500/.  upon  the  lofaof  your  ftiip  HeBor,  The  infurance  muft  be  paid,  though  by 
the  lofs  of  the  C^f^r  the  obligation  of  bottomry  never  took  tStSt  \  and  the  bottomry  bond 
is  extinguiihed,  though  by  the  fafe  arriYal  of  the  /bfiPor  nothing  ii  due  upon  the  infur- 
ance. 

(</)  Stquisita  fiipulatus  a  Seio  fit,  Qjjod  a  Titio  stitvlatvs  ynxao,  nAax 
aronnxs  ?  an,  fipoftea  a  Titio  ftipulatus  fim,  fiat  novatio,  folufque  teneatur  Seius  ?  Eg 
ait  Celfus  novationem  fieri,  fi  moda  id  aftum  fit,  ut  novetur  \  id  eft,  ut  Seius  debeat  quod 
Tititts  pcofflifit,  nam  eodem  tempore,  et  impleij  priorti  ftipnlatioois  coadttionem,  et  nofari 
•it  I  eoque  jure  utimur* 

tereft 


ter^  qtta/h  prac^t  Migatk,  Jm  thnHsfiu  nMtr»Ht^  ^uall/ttnhqtie 
fit  mvari  pottfty  dufkmod^  feqkfhi  Migaihy  dut  HvUkfr  U^ai^  '^yi  i<»- 
tuftUktr.     i.  r .  J  I  .ff.  de  NvoAt.  {a) 

Bat  they  mtift  not  be  obKgatiotis  which  the  kw  rbpvobitei  and 
tnmils )  for  AicSt  cannot  produce  ttij  tfcBt^  F*  fi^i  /»  ^* 
si.  2. 

ARTICLE    IIL 

Jf^iai  Perfons  may  male  a  Novation. 

r  rcp  1       "^^  confent  which  the  cteditor  gWes  to  the  tiovation 

^^  of  the  dcbt^  being  equivalent,  fb  far  as  regards  the  extinc- 
tion of  the  debty  to  a  payment  of  it ;  it  follows,  that  only  thofe  to 
wbom  a  valid  payment  ffiay  be  madCf  can  make  a  novation  of  a  debt. 

TherefoTe9  for  the  fame  reafon  that  a  valid  payment  cannot  be 
aade  to  a  minor,  to  a  wife  not  authorized  by  her  huft>a»df  to  aii 
Joterdid  ^  it  ought  to  be  decided,  that  fucb  perfons  cannot  make  a 
novation  of  what  is  due  to  them.    X.  3.  (b)  L.  ao.  (c)  §  i.^.  d.  t. 
.       ^  ^        Firg  vtr/df  a  perfon  to  whom  a  debt  may  be  paid  may 

^  likewife  in  general  make  a  novation  :  <ui  re&e  folvitur^  ii 

€tiam  twvar4p<a^^     X.  io»^.  di  NomU 

Hence  it  follows,  that  any  one  of  feveral  creditors  in  folido  may 
make  a  novation*  VenuMus  fo  decides.  L.  31.  (rf)  f  i,ff.  de  Novat, 
it  Deleg.  which  deciCon  as  it  appears  to  me  ought  to  be  followed, 
although  PmJm  i»  of  a  conHary  dpimcm.  L,  27.  {e)jffl  ds  FaElis. 
The  interpreters  have  cndeai^ourcd  iti  vain  to  reconcile  Aem.    Sec 

Wijfemhach^  ad.  Tit.  de  Ntruat.  10. 

* 

(«]  This  IS  confonant  to  the  tdmittej  principle  of  the  Ei^rtfl^  law,  that  a  precdSoa 
aioral  obligation  Is  arafficient  confideration  for  a  promife. 

{h\  Cui  bonis  bterdidum  eft,  novate  cbQgationem  fuam  non  poteft^  oifi  meHoicin  foam 
condiiionem  fvccrit. 

-(c)  PupiUus  finetutods^auQoiitate  non  poteft  ud%are  \  iutor  foteft,  fi  hoc  pupUlo  czpe- 
4iac }  item  procurator  omnium  bonorum* 

(</)  Si  dtto  rei  ftSpuUndi  fint,  an  alter  jus  no?aodi  habeat,  qosritur  \  et  quid  juris  onn* 
fqulique  fibi  adquifier'it  ?  Fere  auteip  conYenit,  ec  uni  rede  folvi»  et  unum  judicium 
petentein  totam  rem  in  litem  deducere;  hem  unius  acceptilacione  petimi  utriufqoe  obli- 
aationem  ;  exqulbuicoUigitur,  unumquemqoe  pcxiode  fibi  adqulfifle,  ac  fi  folus  ftipuUtua 
eflct  s  encepto  eo,  quod  etiam  fa£to  ejuSy  cum  quo  comiDune  jus  itipulantis  efty  amittete 
debitorem  poteft.  Secundum  quie,  fi  unus  ab  aliquo  ftlputator  \  novatiooc  quoque  tibe* 
rare  eum  ab  altero  peterlt,  cum  id  fpecialher  agiT»  eo  magiscum  eam  ftlpulationcin  fitnllaa 
•0e  folutioni  exiftimemusy^alioquln,  quid  dicemui|  11  onus  delegaverit  creditor!  foo  cooa- 
flaunem  debitorem,  ifque  ab  eo  ftipulatus  fuerit. 

(r)  Si  iiHttsex  argcntarils  foci  is  cum  debitoro  pa^osfit,  anetiam  alter!  ooceatexceptjo  ? 
Ncratus,.  Atiliciousy  Pio«ulusy  nee  fi  in  rem  pados  fit,  alteri  oocere  \  tantum  cnim  conili* 
tutum,  ut  folidum  alter  petere  poifir.  idem  Labeo  \  nam  nee  novate  alium  pofle,  quam- 
fisjei  rede  folvatur.  Sicenim  et  t^s,  qui  in  noftra  poteftate  funt,  rede  folvi  quod  credide- 
lint,  licet  novare  Don  polfi&t ;  quod  eft  fcruin*  idcmque  in  duobui  reis  flipoUodi 
dicandum  ttL* 

la 
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j.  -       In  like  manner  a  tutor,  a  curator,  a  hufband  may  make 

a  novation,  i.  20.  (a)  §  1.  L,fn.  {b)  J  i*ff<d.  t*  As  may 
alfo  a  perfon  having  a  general  procuration  from  the  creditor.  A 
perfon  who  has  only  a  particular  power  to  receive  from  the  debtors 
cannot)  becaufe  his  power  being  limited  to  receive,  non  debet  egredi 
fines  tnandati.  It  is  the  fame  with  thofr  perfons  called  adjeBifolu^ 
tionis  gratid,  of  whom  we  have  fpoken  in  the  preceding  Chapter, 
Art.  11.  §  4.  they  cannot  make  a  novation,  i.  10.  {c)J^,  de  Solutm 
although  a  valid  payment  may  be  made  to  them. 

A  R  T  I  C  L  E    IV- 

In  what  Manner  a  Novation  is  made. 

$  L     Of  th  Form  of  m  Novation* 

.       ^  ^       By  the  Ronkn  law,  a  novation  could  only  be. made  by 
flipulation ;  the  form  of  a  Ilipulation'  is  not  in  ufe  in  our 
law  )  mere  agreements  have  the  fame  force  as  a  ftipulation  had  in 
the  Roman  law,  therefore  a  novation  is  made  by  a  mere  agreement. 

$  II.     Of  the  Intention  to  make  a  Novation* 

r  .  -  In  order  to  conftitute  a  novation,  the  confent*  of  the 
creditor,  or  of  fome  perfon  having  authority  from  him,  of 
a  quality  to  make  a  novation  for  him^  is  requifite.    « 

By  the  ancient  Roman  law,  fuch  confent  might  eaGiy  be  prefum- 
ed ;  but  according  to  the  conftitution  of  Juflinian,  in  the  lail  law 
{d)  cod.  de  Novat.  fuch  intention  (hould  be  pofitively  declaredj  withr 
out  which  there  could  be  no  novation  ;  and  the  new  engagement 
which  is  contra£bed,  is  to  be  confidered  rather  as  having  been  made 
to  confirm  and  accede  to  the  firft,  than  to  extinguifli  it. 

The  reafon  of  this  law  is,  that  a  perfon  (hould  not  eaCly  be  pre- 
famed  to  abandon  the  rights  which  belong  to  him.  Therefore^as  a 
novation  implies  an  abandonment  by  the  creditor  of  the  firft  daimy 

(«)  See>/>rtf, ».  555. 

(^)  Adgoatum  furioli,  aut  prodigi  curatoreoiy  nofandi  jut  habeit  mioiint  dubiti&dam 
eft,  fi  hoc  fnriofo  vel  prodigu  expediat. 

(<)  Qood  ftipulacui  iu  film,  Mxbx  aut  Titio  f  Titiatnec  petoc,  me  novare,  aac 
•ccepcum  facere  poccft,  tantiunque  ci  folvi  poteft. 

{d)  Si  quia  vei  aJiam  perfooam  adbibuevit,  ?el  mutiYcritt  ?cl  pifona  acctpcrit,  f«l 
quaotitatcm  augendamt  vel  minueodam  efle  credidcric,  tcI  coodidMem  feu  tcmpttt  addl* 
Verity  "nl  detraseiic,  vel  caotiooem  miaorem  acceperic,  ycI  aliquid  feceric,  ex  quo  fctatia 
jaris  conditorca  introdu^banc  oovationea  j  nihil  pefittua  prioris  cantela  ifluovari,  fed  aate« 
fioea  ftaicyct  pofteriora  iocreniannim  illia  accedere  |  nifi  ipfi  fpcciaUtcr  reiniferiAt  quidcA 
yciorem  ohiigatiofieiiii  ct  boc  aocpraAartBt,  jucd fttundam  wiagis  fr§  ttUmmbiu  ikg&ini* 

Vol.  I.  ,  C  c  to 
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to  which  the  fe^ondf  is  fubftijtuted,  it  ought  not  to  be  eafily  pre* 
fumed)  and  the  parties  ought  exprefsly  to  ftate  it. 

NevcTthclcfs,  in  our  jurifprudencc  we  hare  not  adopted  tlus  law 
in  fo  literal  a  manner  as  to  require  thiit  the  creditor  (hould  always 
declare  in  precife  and  formal  terms,  that  he  hitends  to  make  a  no- 
vation; it  is  futhcicnty  that  his  intention,  in  whatever  manner 
cxprefledy  Oiould  be  fo  evklent  as  not  to  admit  of  doubt.  This 
IS  eftablifhed  by  UArgentre^  upon  the  Art.  273,  of  the  Ancient 
Cuftom  of  Brittany,  For  i^ftasicey  I  am  a  creditor  of  Peter  for 
a  fam  of  1000/.  an  a£l  paffes  between  James^  the  debtor  of 
Peter ^  and  me,  by  which  it  is  declared,  that  James  obliges 
himfeif  in  my  favour  to  pay  me  the  1000/.  which  is  due  to  me 
by  Peter ;  and  it  is  added,  that  I  have,  as  a  favour  to'  Peter^ 
(pour  fair e  plalfir  a  Pierre  J  agreed  to  be  fatisfied  with  (he  prefent 
obligation  which  James h^s  entered  into  with  me;  it  ought  to  be 
decided  in  this  cafe,  that  there  is  a  noration,  and  that  Peter  is  dif^' 
charged  againft  me,  although  it  be  not  faid  in  precife  and  formal 
terms,  that  I  difcharge  Peter^  and  accept  the  obligation  of  James^ 
as  a  novation  for  that  of  Peter*  For  the  terms^  which  I  have  ufed 
as  a  favour  to  Peter y  fufficiently  mdicate  my  intention  of  difcliarging 
Peter^  and  taking  James. 

But  unle(s  the  intention  evidently  appears,  a  novation  is  not  to 
be  prefumed.  Tlierefore,  if  I  attach  the  goods  of  Peter^  in  tlie 
hands  of  JameSf  and  James  merely  undertakes  to  pay  the  money 
due  to  me  firom  Peter^  without  any  exprcffion  on  my  part  of  taking 
the  fecurity  for  the  fake  of  Peter,  or  fome  other  intimation,  which 
renders  it  evident  that  I  intend  that  Peter  ihall  be  difcharged,  it 
will  not  be  confidcred  aa  a  novation,  but  James  will  be  only  deemed 
to  have  acceded  to  the  obligation  of  Peter,  who  continues  bound  as 
my  debtor.  This  was  adjudged  by  an  arret  of  the  Parliament  of 
Touloufe,  reported  by  Catelan,  i*oi,  2.  /.  5.  cA.  38  (a). 

So  ifj  fubfequent  to  the  contracting  of  a  debt,  fome  afl  pa&s 
between  the  debtor  and  creditor,  allowing  a  further  time,  or  ap- 
pointing a  different  place  for  payment,  or  authorifing  a  payment  to 
ibme  other  perfon  than  the  creditor,  or  agreeing  to  take  fomethmg 
elfe  in  lieu  of  the  fum  due,  or  by  which  the  debtor  epgages  to  pay 
a  larger  fum^  or  the  creditor  to  accept  a  fmaller ;  in  ihefe  and 

•  («)  upon  flni  pnadpte  It  m»  held  hy  the  Cosrt  of  King*!  Bench » in  H^ite  v.  OifUr, 
6  T.  it.  176.  tfait  the  iiDdertakiag  of  a  forety  hy  deed  did  not  extioguiih  (he  cWigatioa  if 
the  prifKlpal  debtor.  And  in  the  «aic  of  HawUhii  v.  CuUendn,  in  the  Supreme  Court  of 
Pemt[^m0$iiat  it  ajifeared  that  CuUtndtm  gave  the  plaintifl^  a  mortgage  and  bond  ;  thtt  Cd* 
/tWm*!  necatofs  afcrrwardt  fold  the  o^ity  of  ledcnptian  to  Bwdf  who  gave  hti  bond  ta 
the  plaintiff  for  tfao  amoaot  of  the  feinclpal  and  the  iotiiift  Uien  d«e,  which  was  nled-lo 
4e  no  diftharg c  of  the  'prcoedliif  bond.  The  difewffioa,  ai  li  ofual  3a  die  jtmitkwm  Coartit 
turted  phfldpally  «poa  the  e tttfaoriUei  of  iht  S^li/t  low.  t  iM«i*  J^prfiy  ^so. 

fimilaf 
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fimilar  cafes,  according  to  the  principle  that  a  novation  is  not  to  be 
prefumed,  it  (hould  be  decided,  that  no  novation  had  taken  place^ 
and  that  the  parties  intended  only  to  modify,  augment,  or  diminiflit 
the  obligation,  and  not  to  extinguifli  the  old  debt,  and  fubfticufie  a 
new  one,  unkfs  tho  contrary  is  particularly  expr^ifed. 


$  IIL    Whitber  the  granting  an  Annuity  for  the  Priee  of  a  Sum  due  fy 
the  GrafttoTf  neceJarUy  includes  a  Novation  f 

If,  by  an  agreement  between  the  creditor  and  a  debtor  of  a  fum 
of  money,  the  debtor  has  granted  an  annuity  to  his  creditor,  for 
the  fum  which  he  owed  to  him,  will  there  in  this  cafe  necefTirily 
be  a  novation  i  Several  writers  maintain  that  there  is  no  novation  in 
this  cafe,  where  the  parties  have  not  fo  declared ;  and  a  fortiorit  if 
they  liave  exprcfsly  declared  by  the  inftrument,  that  they  did  not 
intend  to  make  any  novation;  they  contend  that  by  the  con-^ 
ftitution  (0)  of  the  annuity,  the  creditor  does  not  give  a  diCf 
charge  of  the  fum  due  to  him,  that  he  only  confents  not  to  demand 
the  fum,  provided  the  interell  of  it  is  paid  to  him  i  confequently, 
that  the  old  debt  always  fubfiils,  although,  under  a  new  modifi* 
cation,  that  is  to  fay,  that  inftead  of  being  dcmandablc  as  formerlyt 
it  is  become  a  debt  of  which  the  principal  is  alienated,  and  can  no 
longer  be  demanded,  fo  long  as  the  debtor  pays  the  annuity. 

This  opinion  appears  to  me  to  be  fubjc£l  to  much  difficulty ;  it 
as  the  efience  of  the  conftitution  of  an  annuity,  that  the  perfon  whp 
grants  the  annuity  (hould  receive  the  price  of  it;  if,  then,  my 
debtor  of  a  certain  fum,  as  a  thoufand  pounds,  in  coniTderation  q£ 
that  debt  grants  me  an  annuity  of  fifty  pounds,  it  is  neceflary  that 
lie  ihould  receive  the  fum  of  a  thoufand  pounds  for  the  price  of  the 
annuity ;  and  he  can  only  be  fuppof^d  to  have  received  it  by  having 
a  difcharge  from  the  former  debt  as  a  confideration  for  the  zrum 
iiuity ;  the  conftitution  of  the  annuity  therefore  includea  a  difr 
charge  from  me  of  this  fum ;  it  includes  a  compenfation  of  the 
fum,  of  which  he  was  my  debtor,  with  a  like  fum  which  I  was  tP 
give  him  for  the  price  of  the  annuity ;  now  it  is  evident^  that  fudi 
difcharge  and  compenfation  extinguiih  the  debl^  and  form  f 
novation. 

It  cannot  be  faid,  that  the  principal  of  the  annuity  is  mj  a|4 
debt,  which  Continues  to  fub^ft  under  a  xiew  modification  cf  the 
principal  of  the  annuity,  inftead  of  being  a  debt  which  might  be 
demanded  as  before :  for,  befides  its  being  extinguiflied  by  the 
coaftitution  <  of  the  annuity,  as  we  have  juft  fliewn^  the  right 
lC({uired  is  that  of  an  annual  payment,  which  nms  on  {of  ever> 

(tf)  Tbegiaaliac  aa  inoBity  it  ejcprtfled  hf  ibs  mm  mti/Htttim  A  mt$. 

C  c^  until 
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until  redeeme^i  rather  than  of  the  principal^  which,  as  it  cannot  be 
demanded,  is  not  pro{>erly  due,  and  is  in  facultatt  foluiionis  magis 
qttam  in  obligaiionr, 

Thefe  reafons  appear  concluHve  for  deciding  that  an  ^£1,  by 
whkh  the  debtor  of  ascertain  fum  grants  an  annuity  to  his  creditor, 
in  conCderation  of  fuch  fum,  neceflarily  includes  a  novation,  even 
if  it  were  exprefled  in  the  ad,  that  it  was  not  the  intention  of  the 
parties  to  make  a  novation  i  for  a  proteftation  cannot  prevent  the 
ciTential  and  neceflary  efie£l  of  an  zCt.  Therefore,  this  claufe  ap- 
pears to  me  to  be  capable  of  no  other  efie£t  than  to  prevent  the 
extin£tion  of  the  hypothecations  of  tlie  old  debt,  and  to  transfer 
them  to  the  new,  as  may  be  done  according  to  the  law  12.  $  5*X- 
qui  potior  {a). 

Altliough  thefe  reafons  appear  to  me  very  ftrong  to  decide  that 
the  a£l,  by  which  a  debt,  which  may  be  demanded  and  converted 
into  the  purchafe  of  an  annuity,  elTentially  contains  a  novation ; 
neverthelefs,  the  contrary  opinion  appears  to  have  the  fufFrages  of 
authors  in  its  favour :  it  is  authorifed  by  two  arrits^  which  are  faid 
to  have  decided  the  queftion;  the  fiift,  of  the  I3tb  Aprils  168 3,* is 
reported  in  the  Journal  du  Palais^  torn.  2.  edition  in  folio. 

In  that  cafe,  Ligondez^  a  debtor  in  folido  with  Sailon,  of  the  fum 
of  6000  livres,  had  afterwards  conftituted  an  annuity  for  it,  as  well 
in  his  own  name,  as  on  behalf  of  Snblon^  and  the  contrail  contained 
a  refervation  of  the  obligation  and  the  hypothecations ;  the  creditor 
having  afligned  Sablon  to  execute  the  contra£t  of  conftitution,  or  to 
pay  the  fum  of  6000  livres,  Sablon  was  adjudged  to  do  fo ;  the  re<- 
porter  infers  from  this  arrlt,  that  it  was  decided  that  a  debtor  of  a 
fum  of  money  might  conftitute  an  annuity  for  fuch  fum,  without 
making  a  novation  of  his  debt.  But  I  think  the  confequence  is 
not  well  drawn,  and  that  the  refpedive  arguments  of  the  parties, 
mentioned  in  the  Journal^  do  not  come  to  the  point  of  the  de- 
cifion  of  the  caufe ;  the  true  reafon  for  which  Sablon  was  adjudged 
to  pay,  or  to  execute  a  contra£l  of  conftitution,  appears  to  me  to 
be,  X^tLigondez  having  executed  a  contra&,as  well  in  his  name  as 
on  behalf  of  Sablon^  and  confequently,  the  creditor  only  having  con«> 
fented  to  the  converfion  of  his  debt  of  6000  livres  into  an  annuity, 
upon  condition  that  the  contrad;  fliould  be  executed  by  both  the 
'debtors;  the  converfion  of  the  debt  into  an  annuity,  and  the 
novation  and  extinftion^of  that  debt  which  were  to  refult  from 
it,   depended  upon  this  condition;  therefore,  as  the  refufal  of 

(«)  «  Si  prior  creator  poftea,  oofadone  &£U,  cadem  pSgoort  cum  tlin  accepcri^  ta 
fattm  locoiB  eum  acccdcre  |  icd  ii  fecondut  hod  oiFerat  pecuniaint  poflc  priortxn  Tenderly 
bt  primam  tantum  pcconiaxn  cipcofiun  ferat,  non  etiam  quam  poftca  Clfdidit :  ft  quod  fti- 
pcrfluun  ex  aauriocc  ciedito  acc^t,  hoc  fisdiA^o  xcftilaat*** 

iaUm 
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Sablon  to  execute  the  contraft,  amounted  to  a. failure  of  the  con« 
dition,  there  was  not  any  novationi  the  debt  fubfifted,  and  Sablon 
neas  rightly  adjudged  to  pay. 

The  other  arrit  is  of  the  6th  September^  l^i^i  and  is  contained 
in  the  6th  volume  of  the  Journal  dcs  Audiences.  In  this  cafe,  three  fe- 
veral  perfons  had  contra£ted,  in  folido»  an  obligation  to  pay  a  cer- 
tain fum  -,  two  had  adually  paid  each  their  third,  and  the  creditor, 
upon  receiving  it,  referved  the  right  of  folidity ;  Lebegue  and  De 
Villemenard  had,  by  a  note,  promifed  to  conftitute  an  annuity  for 
the  remaining  third,  and  it  was  faid  in  the  note,  vnthut  prejudice 
to  the  right  of  folidity:  a  long  time  afterwards,  the  creditor  afligneJ 
Montpefftevy  one  of  thofe  who  had  paid  their  third  parts,  fubje£l  to 
Che  jrefervation  of  folidity,  to  pay  the  remainder^  or  to  a^ede  to  the 
conftitution  of  the  annuity,  and  he  was  adjudged  to  do  fo«  Then^ 
it  is  argued,  it  was  decided,  that  the  conftitution  of  an  annuity,  by 
a  debtor^  did  not  neceflarily  induce  a  novation  and  the  extinfiipn  o£ 
the  d^ti  otherwife,  in  the  foregoing  cafe,  Montpenfier  the  co« 
debtor  in  folido  of  the  fum  which  remained  due,  and  for  which  dicr 
annuity  was  conftituted,  would  have  been  liberated  from  the  debt^ 
and  wQuId  not  have  been  adjudged  by  the  arrSt  to  pay  it. 

I  do  not  know  what  the  rejifon  was  upon  which  the  decifion  of 
the  arrit  was  founded  \  but  in  fupport  of  our  principles,  it  may  be 
faid,  that  the  arrit  did  not  decide  what  has  been  inferred,  but  rather 
decided  that  by  the  claufe  of  refervation  the  creditor  was  ^con* 
fidered  as  having  only  confented  to  the  converfion  of  the  debt  into 
an  annuity,  upon  the  condition  that  all  the  other  debtors  in  folido 
(hould  accede  to  the  contrafl  for  the  annuity,  and  confequentlyj 
the  refufal  of  Montpenfifr  to  accede  to  it  having  defeated  the  coa^^ 
ditioni  the  debt  continued  to  (ubCftf 


\  IV.  Ofifit  Necefflty  of  there  being  fome  D^erence  between  the  nevi 

Debt  and  the  old, 

r  e6  1  ^^^^  ^^^^  is  a  new  agreement  made  between  the 
fame  creditor  and  the  ffime  debtor,  without  the  inter<^ 
mention  of  any  new  perfon ;  although  it  be  ezprefsly  declared  by 
the  a£l,  which  contains  the  new  engagement,  that  die  parties  in« 
t^d  making  a  novation  i  to  render  it  a  valid  novation,  it  is  neceflary 
t|iat  the  z€k  (hould  contain  fomething  difierent  from  the  former 
obligation }  either  in  the  quality  of  the  obligation,  as  if  the  former 
were  determinate,  and  the  fecond  alternative,  aut  vice  verfi  \  or  in 
the  acceflary  parts  of  the  obligation,  as  the  place  of  payment.  It  is 
alfo  a  fufficient  difierence,  if  the  former  obligation  were  contra£led 
with  the  fecurity  of  another  perfon,  or  under  an  hypothecation, 

C  c  3  an4 
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and  by  the  hew  one  I  engage  without  a  furety,  without  hypothe- 
cation }  aut  vice  verfd. 

If  the  new  engagement,  made  without  the  intervention  of  another 
pcrfon,  docs  not  contain  any  thing  different  from  the  firft,  it  is  evi- 
dent that  the  contra£^lng  of  it  is  of  no  fignidcatioo.  Infiif.  tit,  (a) 
quib.  modm  Ul.  obL  $  4. 

•-  ^     ^       When  the  novation  is  made  with  the  intervention  of  a 
new  debtor,  or  of  a  new  creditor,  the  difference  of  the 
creditor  or  debtor  is  in  itfelf,  and  without  any  odicr  difference, 
iu£cient  to  form  a  proper  novation. 


5  V,     Wiaier  the  Confertt  of  the  former  Debtor  is  ejpmtial  to  m 

Nwation* 

f  rii  1  ^  novation  made  with  the  intervention  of  a  new  debtori 
may  be  made  between  the  creditor  and  the  new  4^btor, 
without  the  firfl,  whofe  debt  is  to  be  thereby  extinguiOied,  con-^ 
Curring  in  it,  or  confenting  to  it.  Liberat  me  1/,  qui,  quod  dAe^^ 
^romittit^  etiam/l  noBm.  L.Z^^^.ff.de  Novat. 

The  reafon  is,  that  the  novation,  fo  far  as  it  affeQs  the  former 
debtor,  amounts  only  to  a  difcharge  from  his  debt,  by  the  new  en« 
gagement  which  the  tliird  perfon  contrafls  in  his  place  \  now  one 
perfon  may  difcharge  the  debt  of  another,  without  his  aiTent,  as  we 
have  feen  in  the  preceding  chapter.  Ignorarttis  enim  et  inviii  rvn^ 
OHo  mctiorjim  fotjfi.  L.  ^3.  de  Solta» 

A  R  T  I  CL^     V. 

Of  the  EfftS  of  a  Novation. 


t'5^3] 


The  effe6b  of  a  novation  is,  that  the  former  debt  ia 
eatingvulhed  in  the  fame  manner  as  it  would  be  by  a  real 
payment. 

Where  one  of  feVeral  debtors  in  folido  alone  coiitrads  a  new 
engagkmeht  with  the  creditor,  as  a  novation  of  the  former  debt, 
^e  firil  debt  being  extinguifhed  by  the  novation,  in  the  fame  man- 
lier is  it  would  have  been  by  a  real  payment,  all  his  co-debtors  are 
el^uaJIy  liberated  with  himfelf.  And  as  the  extin£iion  of  a  prtxw 
cipai  obligation  induced  that  of  all  acceOary  obligations,  the  no« 
▼ation  of  the  principal  debt  extinguifhes  all  acccfikry  obligations, 
fuch  as  thbfe  of  fureties. 

.(*)  M  fi  eadcm  pcrftma  fiC|  a  900  poftea  ftipulprlf;  Its  deoiuito  tovafio  At,  fi  qoid  iJl 
^fteriorc  ftipuUcioM  noft  fit)  forU  6  coaiitio,  tut  diet,  aut  fidejudbr  adjiciatur  aut  d«- 

If 


I 
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•  ■ 

If  the  creditor  wi(hed  to  prefenre  the  obligations  of  the  other 
debtors  aiid  fureties,  it  would  be  necefTary  for  him  to  make  it  4 
condition  of  the  novation,  chat  the  co-debtors  and  fureties  ihould 
accede  to  the  new  debt  j  in  which  cafe,  in  default  of  their  ac*^ 
ceding  to  it,  there  would  be  no  noration,  and  the  creditor  would 
prcferve  his  ancient  claim. 

From  the  principle  that  a  novation  esctinguiihes  the  fincient  debt» 
it  follows  aUb,  that  it  extinguiflies  the  hypothecations  which  ar6 
acceflary  to  it;  mvatiau  Ugitime  foBi  liberantur  hypothecs.  £,  t8« 
jf.  de  N&vat. 

But  the  creditor  may,  by  the  very  z€t  which  contains  the 
novation,  transfer  to  the  fecond  debt  the  hypothecations  which 
were  attached  to  the  firft.  L.  12.  }  $,ff.  qui  potior. 

For  injftance,  if  by  an  aUt  of  1750,  you  borrowed  from  me  a 
fum  of  looaA  with  an  hypothecation  of  your  eftates,  and  by  an 
z€t  in  1760,  you  contraded  a  new  obligation  in  my  favour,  and 
It  is  exprefled  in  the  a£t,  that  by  force  of  the  new  obligation,  you 
(hall  be  difcharged  from  that  of  1750,  of  which  the  parties  intended 
to  mate  a  novation^  rejerving  the  hypothecations^  I  (hall  by  this  claufe 
retain  my  former  rank  and  priority  of  hypothecation  in  fupport  of 
my  new  demand,  (a)  Z».  3.  i.  3i.  (*)  ff.  diB.  tit. 

Obferve,  that  if  the  new  debt  were  larger  than  the  firft,  I  (hould 
only  preferve  my  rank  of  hypothecation  fo  far  as  the  fum  which 
was  due  to  me  by  the  aA  of  1 750 ;  for  the  transfer  of  the  hypo* 
thecation  to  the  new  demand  ought  not  to  operate  to  the  pre* 
judice  of  intermediate  creditors. 

Obferve  alfo,  that  fuch  transfer  of  the  hypothecation  can  only 
be  made  with  the  confent  of  the  perfon  to  whom  the  things  hypo- 
thecated belong.  In  the  above  inftance,  it  is  evident  that  you 
have  confented  to  this  transfer,  fince  you  were  a  party  to  the  ^Gt 
in  which  the  refervation  is  contained.  But  if  a  third  perfon,  by 
ah  a£t  of  1760,  obliged  himfelf  to  pay  me  the  fum  which 
you  owed  me  by  the  aA  of  1750,  and  it  is  faid,  that  by  reafon 
of  thefe  prefents,  the  debt  of  1750  (hall  be  difcharged,  rejerving  the 
hypctbecatkns,  although  the  novation  may  be  made  without  your 

• 

(ii)  Ciedicor,  acccptb  pignoriboty  qu«  fecunda  conventiane  leeandot  creditor  acccpit» 
MTscioiie  poftei  faAa,  [pigoora]  prioribua  tddtdit  j  fuperiorit  ttmporit  ordism  nanert 
^ioio  CRditori  placaits  taaqQan  in  foom  loctini  fuccedeoiL 

Ih)  TkiiM  Sef«  ob  fvpamam,  qua  ts  tittda  ci  coodemaatm  cm,  oUigavtt  ptgoirt 
awm  Umm  jMMf  fiur  hMbdrnt,  fm^ftu  hshiturut  egk  s  poftea  matuatut  a  Tika  peaiDiainy 
ffgnonei  rca  Aum  oomei  obligaTity  U  intulit  Scue  partem  debitiy  U  rettquam  fummani,  do^ 
vatione  fada,  eidcn  promiAt»  in  qua  obligatione  fimHiter,  lit  fupra,  dc  pignore  coovcnits 
qttSfitvB  eilf  an  Saia  pRtfetenda  it  FifiB^,  Ife  la  illia  rebui»  quat  Tltioi  tempore  ptiprla  oUU 
gatiMiit  habttit,  itno  io  hia  rebus,  quit  pod  prtorem  obligacioiiam  ^adquifif  it,  donee  uai* 
f  arftim  debitiim  twua  cooiiBquatoi  I  Reipooditf  nihil  ptopooi,  cur  aoii  fit  prKferenda. 

ft 
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intervening,  the  liypothecation  upon'  your  cftates  attached  to  your 
flebtof  I75Q>  cannot  be  transferred  to  the  new  debt  of  1760,  unlel^ 
you  intervene  and  give  your  confent ;  as  the  new  debtor,  to  whom 
the  things  hypothecated  do  npt  belong,  cannot,  without  the  aflent 
of  you  to  whom  they  do,  hypothecate  them  for  the  new  debt.  This 
is  decided  by  Paulus  in  tlie  law  ^o.ff.  de  Novat.  *•  P(iulus  rejpondit^ 
Ji  creJiior  a  Scmpronio  novandi  animo  Jlipulatus  ejfet^  ita  ut  a  prima  0^//- 
gatiomin  univerfum  difcedsretur  #  rurjum  eafdem  res  a  p^eriore  dehiiore 
Jitte  cQiifaifu  dibttorts  prions  Migari  non  poffeJ* 

According  to  the  fame  principles,  if  one  of  feveral  debtors  in 
foiido  contrails  a  new  obligation  in  favour  pf  the  creditor,  and  it 
is  exprefled  in  (he  a£l  that  the  parties  intend  to  m|E^ke  a  novation 
of  the  firft  debt,  referving  the  hypothecations }  fuch  refervation  can 
only  affeA  the  hypothecation,  of  the  goods  of  the  debtor  who  con- 
trails the  new  debt,  and  not  thofe  of  his  co-debtors,  which  cannot 
be  hypothecated  for  the  new  debt  without  their  confent. 

Whatever  refervation  the  creditor  may  make  by  the  aft  which 
contains  the  novation,  the  furcties  of  the  former  debt  cannot  b^ 
obliged  for  the  new,  unlefs  they  confent  to  it. 

ARTICLE      VI. 

Of  Delegationm 
J  I.     What  a  Delegation  is,  and  how  It  is  made^ 

r  t^A  1        Delegation  is  a  kind  of  novation,  by  which  the  original 
debtor,  in  order  to  be  liberated  from  his  creditor,  gives 
htm  a  third  perfon,  who  becomes  obliged  in  his  ftead  to  the  ere-* 
ditor,  or  to  the  perfon  appointed  by  him. 

Delegare  eft  vice  fua  alium  reum  dare  creditoriy  vel  cuijujferti.  X. 
Il.jf.  de  Novat. 

It  refults  from  this  definition,  that  a  delegation  is  made  by  the 
eoncurreQce  of  three  parties,  and  that  there  may  be  a  fourth. 

There  muft  be  a  concurrence,  ift,  of  the  party  delegating,  that 
is,  the  ancient  debtor  who  procures  another  debtor  in  his  ftead. 

2d,  Of  the  party  delegated,  who  enters  into  an  obligation,  in  the 
ftead  of  the  ancient  debtor,  either  to  the  creditor  or  fome  othet 
perfon  appointed  by  him. 

,    3d,  Of  the  creditor,  who,  in  confequence  of  the  obligation  con* 
traSed  by  the  party  delegated,  difcharges  the  party  delegating. 

Sometimes  there  intervenes  a  fourth  party^  viz,  the  perfon  indi^ 
catod  by  the  creditor,  and  in  whofe  favour  the  perfon  delegated  be- 
comes obliged,  upon  the  indication  of  the  creditor,  and  by  the 
order  of  the  perfon  delegating. 

To 
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To  produce  a  delegation,  the  intention  of  the  creditor  to  difcharge 
the  firft  debtor,  and  to  accept  of  the  fecond  in  his  (lead,  mult  bc 
perfeAly  evident  j  ^^hereforci  if  jPeiett  one  of  the  htm  of  my 
debtor,  in  order  to  liberate  himfetf  from,  an  annuity  to  me,  hasy 
vpoQ  a  ^rtition  of  the  fucceifion,  charged  hie  co-heir  James  with 
the  payment  of  it,  Peter  will  not  be  liberated,  unlets  I  formally  de^ 
elare  my  intentioui  that  he  (hall  be  fo ;  and  though  I  receive  the 
annual  payments  from  James,  for  a  confiderable  time,  it  muft  no^ 
^  concluded,  that  I  bave  taken  him  as  my  {ol6  debtQr,  in  the 
place  of  Peter;^  and  difcharged  Peter,  Arg,  ^.  ^^o.  {a)  j  2*ff*  d$ 
PaB. 


$  II.     Of  the  EffeR  of  a  Delegation. 

J-  g  ^  A  delegation  includes  a  novation,  by  the  extin£lion 
of  the  debt  from  the  perfon  delegating,  and  the  obligation 
controlled  in  his  ftead  by  the  perfon  delegated*  Commonly,  in- 
deedi  there  is  a  double  novation ;  for  the  party  delegated  is  com- 
monly a  debtor  of  the  perfon  delegating  j  and  in  order  to  be  libe- 
rated from  the  obligation  to  him,  contraAs  a  new  one  with  his 
creditor.  In  this  cafe  there  is  a  novation  both  of  the  obligation  of 
Ac  perfon  delegating,  by  his  giving  his  creditor  a  new  debtor,  and 
of  the  perfon  .delegated,  by  the  new  obligation  which  he  contracts* 
Arg.  L  40.  (>)  §  2.ff.  dePaB. 

r  .^g  H  If  the  perfon  delegated  were  not  in  truth  the  debtor  of 
the  party  delegating  him,  although  he  would  not  hare 
entered  into  the  engagement,  except  upon  the  fuppofition  of  being 
fuch  debtor,  the  obligation  will  not  be  the  Icfs  binding,  and  he 
cannot  refill  the  payment  of  it,  faving  his  recourfc  againft  the  per- 
fon delegating  him.  The  creditor  who  receives  no  more  than  is  due 
from  the  original  debtor,  whom  he  has  difcharged,  ought  not  to 
fufier  by  the  miftake.  Si  per  igmrantiam  prom^erit,  nulla  quidem 
excepttone  uti  pot  frit  adverfus  creditorem,  quia  tile  fuum  recepit  j  fed  it 
qui  delegavit^  tenet ur  condiBione.  L.  \%  ff,de  Novai. 

It  would  be  otherwife,  if  the  perfon  to  whom  the  fubftitute  was 
obliged  were  not  the  creditor  of  the  delegant,  whether  the  delegant 
himfelf  was  in  error  upon  the  fubjed,  4nd  fuppofed  him  to  be 
fuchy  or  whether  he  intended  to  make  a  donation.  Jn  either  cafe, 
the  fubftitute  who  contrads  his  obligation  under  a  miftake,  and 
upb^  the  erroneous  pcrfuafion  that  he  is  indebted,  will  not  be 

{«)  Tile  padmn,  profittar  tt  im  ttntri^  non  m  |ierfoiuuB  dingitnr  j  led,  cumgaicra|a 
^t,  locnm  inter  beredes  quoque  iitigaotes  babebic* 

Qbliged, 
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obligedi  arid  may  rejift  tbe  demandi  the  error  being  difcorercd. 
X.  7.  {d)ff.  de D(J. Except 4  L.  1.  {b)  5.4.  jf.  de Donat. 

The  reaf(Mi  of  the  difierence  isi  that  in  this  cafe  the  perfon  to 
whom  the  fubftitute  is  obliged,  certat  de  lucro  capfando  ;  whereas  the 
ether,  who  has  engaged  by  miftake,  certat  de  damm  vitando.  And 
fldore  faTOur  is  alwajri  due  to  him  qui  certat  de  da$ntw^  than  to  him 
fitt  artai  de  lucro.  Therefore,  he  ought  not  to  be  only  difcharged 
from  his  obligation,  contraded  under  a  miftake,  but  even  to  hare  « 

« 

repetition  of  what  he  has  paid  in  confequence  of  it,  according  to 
tiie  rule,  Meliuj  ^favere  repetitiom,  quant  advetrtkh  lucro.  In  the 
jireceding  cafe,  on  the  contrary,  the  creditor  to  whom  the  fubfti-* 
tote  is  obliged,  verfaretur  in  damno^  if  the  fubftitute  was  discharged 
from  his  obligation. 
r  e6n  1 '      I^^^  fubftitute  only  obliges  himfelf  under  a  oondftion^ 

^  the  whole  efieft  of  Uie  delegation  will  be  in  fufpenfe> 

•imdl  the  condition  is  accompliftied,  and  as  the  obligation  of  die 
fubftitute  depends  Upon  the  accompliihment  of  the  condition,  fa 
likewife  does  the  discharge  of  the  delegant  from  his  obligation^ 
whteh  can  only  become  extisA  by  the  new  obligation  contraded  in 
its  ftead.  And  the  obligation  of  the  fubftitute  to  the  delegant  like- 
wife  depends  upon  the  fame  condition }  for  the  fubftitute  can  only 
be  difcharged  from  his  obligation  to  the  delegant,  fo  far  as  he  con- 
traAs  in  his  ftead  an  obligation  to  the  creditor. 

Although  the  fubftitute  is  not  liberated  as  againft  the  dekgant^ 
until  the  accfmipliihment  of  the  condition,  ftili  the  delegant,  by 
whofe  order  he  has  obliged  himfelf  upon  fuch  condition,  cannot 
inftitute  any  fuit  againft  him,  until  the  condition  has  failed ;  for  as 
long  as  it  may  take  efied,  it  is  uncertain  whether  the  fubftitute 
will  be  obliged  to  him,  or  to  the  new  creditor.  This  is  the  decifioa 
•f  X.  J9.  {c)  Jf.  de  Ret.  Cred. 

§  III.     ttn!>etier  tie  Dtlegairt  is  anfiverabte  for  the  Jnfdvenrjfftht 

Suhpltute  ? ' 

r  fS8  1       Rcgttli^fly  where   the  perfon  delected   contrads  a 

^  valid  obligation  to  the  creditor,  the  delegant  is  entirely 

liberated,  and  the  creditor  has  no  recourfe  againft  him,  in  cafe  of 

the  fubftitute's  infolTency.    The  creditor^  by  accepting  the  dele* 

\u)  JttliAOttS  alt>  fi  pecumam  quam  me  tibi  debere  eziftjmabtmt  joflTa  tuo  fpoponderiin* 
ciA  Sbimv  ?olcbu  {  cxcepdeoe  doH  mail  poierd  me  taerl  \  &  pnetarel  coodifitio  mihi  ad« 
verfot  aipiiltttooem  compeiir,  at  joe  Itberet, 

\h)  Item  fi  ei,  ^Mtm  crcdicorem  tu«m  putabat^  jofTu  tuo  pecuniixn,  quam  me  tibi  ^ 
bcre  cziftimabaffiy  ptocnifero}  pecrocem  dbti  mali  cxceptione  fummovebo  |  et  ampiiut 
incerti  agendo  cum  ftipulatorei  coofequar,  ut  mihi  acceptam  ftipttUtbnm. 

(c)  ltaq«e  tunc  poteftatcm  coaditionit  obtinet}  cum  in  f  uturum  cooiertur* 

6  gationj 


Art,  VI.  $  3.]  Vtmafions.  395 

gation,  mull  follow  the  condition  of  the  fublUtute.   Namen  ejvi 
feeatus  J^*  - 

There  is  an  exception  to  this  principle,  if  it  is  agreed  that  thtf 
debtor  fliall  at  bis  own  rijk  delegate  another  perfon.  Paulus  de- 
cides, that  in  this  cafe  the  creditor  may  maintain  an  z6i\on  againfll 
the  delegant  for  any  lofs  fuftained  by  the  infolvency  $  for  when  at 
&t  requeft  of  my  former  debtor,  I  take  another  perfon  in  his  ftead^ 
and  at  his  ri(k,  it  amounts  to  a  contrail  of  mandate.  I  become 
his  mandatary  by  aflenting  to  the  delegation,  and  of  courfe  am 
intitled  to  an  indemnity  froiti  what  the  execution  of  it  may  coft* 
Now  this  mandate  cods  me  the  fum  which  is  not  paid  by  the  fub- 
ftitute ;  therefore,  I  ought  to  be  indemnified  from  it. 

But  for  this  purpofe,  I  mult  not  have  omitted  ufing  proper  dilU 
gence  to  obtain  a  payment,  whilft  the  fu6ltiVut^  continued  fol^entj 
for  otherwife,  it  is  my  own  fault  if  I  lofe  the  money.  And  ac« 
cording  to  the  rules  of  the  contract  of  mandate,  the  mandatory  has 
no  claim  to  an  indemnity,  except  for  the  expence  which  he  has 
incurred,  without  any  fault  of  his  own.  Venit  in  aSiane  manJati^ 
quod  mandatorh,  ex  cai^a  tnandatif  tAeJi  ineulpaUliter* 

As  it  is  not  the  delegation  itfelf,  but  the  contra£l  of  mandate^ 
which  is  fuppofed  to  intenrene  between  the  delegant  and  the  cre- 
ditor, which  renders  the  delegant  refponfible  for  the  infolvency  of 
the  fubftitute ;  it  is  for  the  creditor  who  would  take  advantage  o£ 
this  contra^  of  mandate,  to  (hew  by  writing,  that  it  hsls  inter* 
vened,  and  that  he  has  only  accepted  the  delegation  at  the  riik 
of  <he  delegant.  Such  an  agreement  is  not  prefumed^  as  has  been 
decided  by  an  arrSt,  reported  by  Bouvot* 

Cujas  qd  L.  26.  $  %.ff.  Mand.  ad  Libr.  33.  Paul,  ad  Edic.  ftatea 
another  exception  to  our  principle,  which  is,  that  although  the  de* 
legation  is  pot  made  with  a  condition  that  it  (hall  be  at  the  rilk  of 
the  delegant,  yet  if  the  fubftitute,  at  the  time  of  the  delegation^ 
was  infolvent,  and  diis  circumftance  was  unknown  to  the  creditort 
the  delegant  (hould  be  bound.  This  deciiion  is  founded  in  equity^ 
Delegation  is  a  contrad  of  mutual  intereft,  in  which  each  party  in« 
tends  to  receive  as  much  as  he  parts  with.  The  equity  of  fuc)i 
s^greements  Confifts  in  their  equality^  and  they  are  not  equitable, 
when  one  of  the  parties  parta  with  too  much,  and  receives  too  little 
in  return.  According  to  thefe  principles,  your  delegating  to  me  a 
debt  from  an  infolvent  perfon,  in  lieu  of  a  debt  of  the  like  amount 
firom  yourfelf,  is  manifeftly  unequal :  for,  by  fuch  a  delegation,  yoia 
leceive  an  a£bial  releafe  of  your  debt^  which  releafe  has  a  real  and 
efic£iive  value  of  as  much  as  the  debt  amounts  to,  and  for  that 
value  you  give  me  nothing  in  return,  but  a  credit  upon  an  infolvent 
debtor,  the  valoic  of  which  is  little  or  nothing,    in  order  then  to 
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Utone  for  the  injuftice  of  fucK  a  contrafl^  it  is  proper  that  you 
Ibould  bear  the  lofs,arifing  from  the  infolvency  of  the  debtor^wbom 
J  have  by  miftake  accepted  in  your  {lead. 

It  woijJd  be  otherwife,  if,  at  the  time  of  the  delegation^  I  were 
apprifed  of  the  infolvency.  The  delegation  in  this  qafe  is  not  a 
contra£l  of  niutual  intereft,  but  a  real  benefit,  voluntaaly  con- 
ferred upon  youj  and  having  a  knowledge  of  the  fa&j  I  can  have 
no  reafon  to  complain.     Volenti  nonfit  injuria* 

Dejpeijes  rc'jcSts  this  fentimei^t  pf  Cuj(u,  and  contends,  that  un-* 
lefs  it  is  exprefsly  agreecl  that  the  delegation' {hall  be  at  the  xUk  of 
the  fi^lcgant,  fuo  pericuh^  the  creditor  can  never  obje£i  to  the  in- 
folvency of  the  debtor,  whom  he  has  confented  to  receive  by  way 
of  delegatigni  whatever  ignorance  he  i;^ay  allege.  His  reaibn  is» 
diat  otherwife  the  iJelKation  would  never  have  the  effe£l  of  libe«« 
rating  the  delegant,  which  is  tlie  efied  naturally  incident  to  it,  fince 
the  creditor  might  always  pretend  that  he  was  ignorant  of  the  irifol-* 
vency  of  the  perfon  delegated. 

Thefe  reafons  appear  fufficient  for  the  reje&ion  of  Cujaj's  opi« 
nion,  as*  a  matter  oif  law^  w)^i<:h,  hqwever,  appears  indifputablj 
righ(  in  point  of  confciencCf 

}  rV.  Difference  betxveep  Delegation^  Transfer^  andjlm^le  Indication. 

.    ^    ^       It  remains  to  obferve,  that  delegation  is  fomething 

^  ^  "^   dtfFerent  both  firoqi  transfer  and  fimple  indication. 

The  transfer  which  a  creditor  makes  of  his  debt  does  not  include 
any  novation.  It  is  the  original  debt  which  pafies  from  one  of  the 
parties,  who  makes  the  transfer,  to  the  other  who  receives  it  \  and 
the  perfon  having  the  transfer  is,  properly  fpeaking,  only  the  proi 
curator  in  rem  fuam  of  the  creditor.  Be{ides,  the  transfer  only 
takes  place  between  thefe  two  perfons,  without  the  confent  of  the 
debtor  neceffarily  intervening. 

For  the  nature  of  a  transfer,  fee  Flier's  Tteatife  on  Sattf^ 
Part  VI.  ch.  3. 

A  delegation  alfo  differs  from  a  {imple  indication. 

When  I  indicate  to  my  creditor  a  perfon  from  whom  he  may 
teceive  payment  of  the  money  which  I  owe  him,  and  to  whom  I 
give  him  an  order  for  the  purpofe,  i^  is  merely  a  mandate,  and 
neither  a  transfer  nor  novation.  I  remain  the  debtor,  and  the 
perfon  de(ignated  by  the  order  does  not  become  fuch  in  my  ftead. 

So  where  tlie  creditor  indicates  a  perfon  to  whom  his  debtor  may 
pay  the  money,  this  indication  does  not  include  any  novation  ;^the 
debtDr  does  not  contract  any  obligation  to  the  perfon  indicated,  hu% 
continues  the  debtor  of  his  creditor  who  made  the  indication. 

As  to  this  kind  of  indication,  feey?<^rA,  Ch.  !•  Art.  II.  §  4. 
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Of  the  Releafetfa  bek. 

-       Th6  rcleafe  which  the  creditor  makes  of  the  debt,  is 
^  ^'    .     alfo  one  of  the  modes  in  which  obligations  are  extin* 
.  gulfhedy  for  it  liberates  the  dAt6T  fleno  Jurf. 


A  R  T  I  C  L  E     I. 

In  nvhat  Manner  the  Releafe  of  a  Debt  is  made  {a), 

J  I.  Whethet  the  Releafe  of  a  Debt  may  be  made  by  a  mere  Agreement  f . 

-  -        According  to  tlie  principles  of  the  ftoman  law,  there 

'     was  a  diiFerence  between  civil  obligations  refulting  from 

confenfual  contradis,  which  were  cOntra£ted  by  the  mere  confent  of 
the  parties,  and  other  civil  obligations,  which  refulted  from  real 
contrafts  (5),  or' from  ftipulations.  With  refpe£l  to  thofe  con- 
trailed  by  the  confent  of  the  parties,  the^releafe  might  be  made  by 
a  fimple  agreement,  by  which  the  creditor  agreed  with  the  debtor 
to  hold  him  acquitted,  and  fuch  agreement  extinguifhed  the  obIi« 
gation  plena  jure.    L.  2S  {p)'  ff*  de  R.L    With  refpedl  to   other 

.  («)  In  England t  a  relesfe  can  only  be  by  deed  fealed  and  delirered. 

If  feferal  peribos  are*  jointly  and  fe?erally  bound  in  a  contra^,  a  releafe  to  one  operates 
as  a  difcharge  to  all. 

If  there  it  a  coTcnant  ncTer  to  fee  a  fole  debtor,  or  all  the  debtort,  who  are  joiadf 
bound,  this  haithe  effeQ  of  a  r^eafc ;  but  a  covenant  not  to  fue  for  a  particular  ttme^  it  n« 
bar  to  an  adion,  though  it  is  a  valid  contra^,  and  an  a^ioo  may  be  maintained  for  da* 
BMget  on  the  breach  of  it.     Alfo,  a  covenant  never  to  foe  tmt  of  fcveral  debtort,  it  no  de« 
fieoce  dtAer  to  the  perfon  v^ith  whom  it  is  made,  or  the  othert;     Dean  v.  Newbalf,  8  T.  Jt« 
l68»    The  rcafco  of  thcfe  diftinfliont  is  to  be  found  in  certain  ulterior  principles»  and  tho 
diftin^ons  themfelvei  are  by  no  means  arbitrary.    When  a  creditor  covenantt  never  to  fnc 
hit  debtor,  the  fum  which  the  debtor  is  afterwards  compelled  to  pay  would  be  the  meafure  of 
damages  for  an  infradion  of  that  covenant,  and  confequeotiy,  to  admit  a  right  of  aftion, 
woald  i>e  a  mere  circuity.    When  the  covenant  is  not  to  fue  for  a  limited  line,  if  that 
would  Aop  the  right  of  adiob,  a  legal  maxim,  that  a  perfonal  aftion  once  fafpended  by  the 
nft  of  thepartiet  is  abfolutely  extinA,  would  attach  and  defeat  the  right  of  foit,  notanlj 
daring  the  limited  tifaie,  bat  ever  afterwards,  contrary  to  the  true  intention*    And  th« 
objeAlon  of  circuity  cannot  apply  when  there  are  ieveral  debtors,  and  the  covenant  only 
extends  to  one.    It  is  not  to  be  prefumed,  that  the  btention  of  the  peribn  covenanting'*  was 
toprodncc  a  coUatera].effed  with  refpeft  to  osiers,  vrhen  a  diftin^  and  reafonable  cfft6t 
mny  be  ptodoced,  by  giving  the  party,  claiming  the  benefit  of  the  covenant,  redrrfs.  for  any 
injury  which  he  may  perfooally  foftain  from  the  infraAion  of  if.    See  Appendix,  N^  XL 

{6)  Real  contrads  were  thofe  which  required  the  interpofition  of  a  tluog  (rrijf  as  tht 
fiibjeA  of  thca )  for  iniiaooe,  the  loan  of  goods  to  be  fpicifoall/  retamtd, 

(c)  NHiit  tarn  oatur ale  eft,  qnam  eo  genere  <)ttidque  diifolvere,  quo  collSgatum  eft  t  Ide* 
varbomm  obUgatio  verbis  collitor  t  nndi  cottfeofut  obiigatio  coouario  confenfn  diiToIviiur. 

civil 
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o^  obligations :  for  the  releafe  to  ezdnguxih  the  obligation  pltm 
jurtf  it  was  neceflary  to  have  vecourfe  to  the  formality  of  an  ac« 
ceptihtion  (a)>  either  fimple,  if  the  obligation  refulted  from  a  fti- 
pulatiouj  or  Aqmlian^  if  from  a  real  contra£b  \  v.  tit*  di  Acceft.  in 
hfi.  Isf  Pand.  A  Cmple  agreement  by  the  creditor  to  acquit  the 
debtor^  did  not  eztinguifli  fuch  obligations  pleno  jure  \  but  only 
gave  the  debtor  an  exception!  or  Jin  de  non  refnxnr^  againA  the 
aAion  of  die  creditor,  demanding  the  payment  i  the  debt,  con- 
trary to  the  faith  of  the  agreement. 

This  diftindion  and  the(e  fubtleties  are  not^  admitted  in  the  law 
of  France^  in  which  we  have  no  fuch  form  as  an  acceptilation }  and 
all  debts»  of  whatever  kind^  and  in  whatever  manner  contra Aed, 
are  extingui(hed»  pleno  jure^  by  a  fimple  agreement  of  releafe  be* 
tMfeen  the  creditor  and  debtor,  provided  the  creditor  is  capable  of 
difpofing  of  his  property^  and  the  debtor  is  not  a  perfon  to  whom 
the  creditor  is  prohibited  by  law  from  making  a  donation. 

Therefore  all  that  is  faid  in  the  title,  f.  de  Accept,  concerning  the 
form  of  an  acceptilation,  and  particularly  that  acceptilation  can- 
not be  made  under  a  condition.  JL.  4.^.  de  AcceptiL  has  no 
application  in  the  law  oi  France- 

With  us  there  is  nothing  to  prevent  the  creditor  making  the  re- 
leafe of  the  debt  depend  upon  a  condition,  and  the  effe£l  of  fudi  a 
xeleale  is  to  render  the  debt  conditional,  the  fame  as  tf  it  had  been 
contracted  under  the  oppoCte  condition  to  that  of  the  releafe. 

$  II.     In  vfheU  Cafe  it  a  tacit  Releafe prefumed T 

r  cri  1  ^  releafe  of  a  debt  may  be  made,  not  only  by  an  cx- 
prefs  agreement!  but  alfo  by  a  tacit  agitement,  refulting 
from  fads  that  induce  a  prefumption  to  that  cBeA.  Thus,  if  t 
creditor  has  reftored  to  his  debtor  the  writing  containing  the  obli« 
gation,  he  is  prefumed  to  have  releafed  the  debt.  Si  deUtori  me9 
ratdiderim  cautionem^  videtur  inter  not  convemffe  nepeterem.  L.  3. 
^%.ff.dePa£t. 

If  the  wrifing  were  fubfcribed  by  feveral  debtors  in  folido,  and 
the  creditor  had  reftored  it  to  one  .of  them>  fome  doAors  cited  by 
Bruneman^  ad  Z.  7.*ff»  de  PaB.  have  held  that  the  reftoration  of 
the  writing  ought  only  to  be  prefumed  aperfonal  difcharge  of  the 

• 

(tf)  AcceptiUtloa  nay  be  fcgarded  in  •  great  degree  at  thccoavcKie  of  fttpulatuM,  beiog 
a  certain  formality,  by  which  the  debtor  aiked  the  cteditort  whether  be  had  raccind  what 
t|ie  other  had  promifed?  to  which  he  tnfwcred,  that  he  bad ;  and  tbia  waa  held  to  operate  9 
areleafa^  without  a£laal  payment  Bat  ai  thii  fimple  mode  of  acccpdUtioo  only  difthaiscd 
obligatloni  tontraded  verbally,  the  AqmR^n  Aipulati^in  waa  btrodttccd,  which  cooiiflad^ 
a  iQotiial  intenogatioay  whereby  the  original  obligatioa  vas  fySi  coDfCdUd  into  a  verbal 
•bligaiiofli  and  afterwarda  dUcjMrged  by  acc^tilatioa*  t 

debt 
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debt  to  the  dcbtor>  to  whom  the  writing  k  ^ven  up*  It  ;^cars 
to  me  on  the  contrary,  that  it  ought  to  be  prefumed,  that  the  cre«* 
ditor  intended  to  releafe  and  entirely  extinguilh  the  debt ;  for  if 
he  only  intended  to  dlfcharge  one  of  the  debtors,  he  woiiM  have  ' 
retained  the  writing,  which  would  be  neceflary  to  enforce  payment 
from  itit  others. 

.  -       Upon  the  queftion,  whether  the  pofTefBon  of  the  writ- 

ing by  the  debtor,  is  in  itfelf  a  fufficient  ground  £or  the 
prefumption  that  it  was  delivered  up  by  the  creditor,  ,j8^i^a»,  £ollo|ir* 
ing  ibme  ancient  do£lors,  makes  a  dillindion  \  he  fays,  that  if  the 
.debtor  alleges  that  he  has  paid  the  debt,  his  pofleflion  of  the 
writing  is  a  fufficient  ground  for  the  prefumption,  and  that  the 
writing  ihould  be  deemed  to  have  been  redo  red  upon  the  acquitt^ 
of  the  debt,  unlefs  the  creditor  proves  the  contrary ;  but  that  if  be 
alleges  that  the  creditor  has  releafed  him  from  the  debt,  the  pof> 
feflion  is  not  fufficient,  and  he  ought  to  prove  that  the  creditor  had 
voluntarily  releafed  the  debt,  and  given  up  the  writing ;  for  a  releale 
is  a  donation,  and  a  donation  ought  not  to  be  prefumed ;  nemo  dmare 
faciU  prafumitttr :  and  befides  it  is  an  agreement  which,  accord- 
ing to  the  ordonnance,  ought  to  be  eftabliihed  by  writing.  I  think 
this  not  a  folid  diftindion,  and  tliat  it  ought  to  be  decided  gene* 
rally  from  the  pofiefiion  of  tlie  debtor,  that  the  creditor  (hall  1^ 
prefumed  to  have  given  up  the  fecurity,  either  as  acquitted  o^  it« 
kafed,  until  the  creditor  (hews  the  contrary.  As.  for  inftance, 
that  it  has  been  taken  furreptittouily.  It  is  to  no  purpofe  to  faj' 
that  a  donation  is  not  to  be  prefumed,  for  that  only  means  that  |t 
is  not  to  be  prefumed  eafily  and  without  fufficient  ground :  xiow^ 
according  to  the  law  cited,  there  is  a  fufficient  ground  to  prefmne 
a  donation  and  releafe  of  the  debt,  when  the  creditor  gives  up  t^c 
fecurity,  and  the  circumftance  of  the  fecurity  being  in  the  poflef» 
don  of  the  ^debtor,  is  a  fufficient  reafon  for  prefumi^ig  that  die 
creditor  has  given  it  up ;  as  that  is  the  moft  natural  way  gf  t^e 
poifeffion  paffijig  from  the  one  to  the  other. 

The  argument  derived  from  the  ordonnance  which  declaiea  that 
agreements,  whofe  object  exceeds  100  livres,  Ihall. be  proved  bjr 
writing,  is  not  better  than  the  other  ;  the  intention  of  the  ordon« 
nance  was  only  to  exclude  parol  proof,  and  not  tlie  prefumpt)ons 
f  efulting  from  ^QLs  avowed  by  the  parties. 

A  diftin£tion  adduced  by  Boiceau^  founded  upon  the  rebtive 
fituadon  of  the  debtor,  is  more  plaufible.  If  the  debtor  were  the 
general  agent,  or  clerk  of  the  creditor,  having  accefs  to  his  papers^ 
the  poflcflton  alone  might  not  be  a  fvffiaent  prrfumption  ekfacr 
of  a  payment  or  Teleafc^    80  if  he  was  a  neighbowTi  into  idiofe 
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lioufe  t&e  effe6}:8  of  the  creditor  had  been  removed  on  account  of 
a  fire. 

P  -       The  reftitution  of  an  article  pledged  does  not  indace 

a  prefumption  either  of  the  reieafe  or  payment  of  the 
debt*  L.  3.  {a)ff*  de  Pa5f.  for  the  creditor  might  have  no  further 
intention  than  to  remit  the  pledge,  and  not  to  reieafe  the  debt. 
P  -        A  creditor  ia  prcfupied  to  have  releafed  the  folidity  tD 

debtors  in  folido,  when  he  has  admitted  them  to  pay  Gng- 
ly.     V.fupray  n.  277.  ts^feq* 

r  r76  1  When  there  is  a  contrafJ  between  you  and  me,  in- 
volving mutual  obligations,  and  before  it  'is  executed  oft 
either  fide  there  is  a  new  agreement,  by  which  I  liberate  you  from 
your  engagement,  you  are  likewife  prefumed  to  have  difcharged  me 
from  the  reciprocal  obligation.  Thus,  if  I  fell  you  an  eilate,  and 
we  afterwards  agree  that  I  fliall  difcharge  you  from  the  purchafe, 
you  will  be  deemed  to  have  alfo  difcharged  me  from  the  fale. 
L.  2i.{b)ff.  de  Accept. 

-  -       The  omitting  to  except  one  debt  in  the  reieafe  which 

is  given  for  another,  forms  no  prefumption  of  a  reieafe  of 
that  which  is  not  mentioned.  L.  29.  {c)ff.  de  Oblig.  (s*  Ati. 

■  So  if  there  is  a  (latement  of  mutual  accounts,  and  one  of  the 
parties  omits  including  a  demand  which  he  has  upon  the  other,  it 
is  no  prefumption  of  that  demand  being  releafed,  it  will  be  rather 
confidered  as  an  accidental  omiflion,  which  will  not  deprive  the 
creditor  of  his  right  of  recovering  the  debt,  notwithftanding  its  not 
being  comprized  in  the  account.* 

But  fuch  a  prefumption  may  arifc  where  three  circumftances 
concur,  ill.  When  the  debtor  and  creditor  are  nearly  related,^ or 
a  great  friendfiiip  fubfifts  between  them,  ad.  Where  not  only  one 
but  feveral  accounts  have  pafled  without  any  notice  of  the  demand. 
3d,  When  the  creditor  has  died,  not  having  made  any  claim. 
Upon  fuch  a  concurrence  Papinian  4ire£ts  that  a  reieafe  fliall  he 
prefumed.   This  is  the  decifion  of  the  famous  law,  ProaJa^  26.  {d) 

jr.  de  Probat. 

fill,     m^etber 

(tf)  t^oftquim  pignut  vero  deblten  reddatur^  A  pecunia  foluta  noo  fuerit,  dcbicom 
pcti  poiTe  dubiutn  nun  efty  nlii  fpecialiter  contrvium  aftum  die  {.robetor. 

{h)  Si  ego  tibt  tcceptutn  feci,  nihilu  magit  ego  a  te  liberatus  fom  *.  Paolus^  imo,  cim 
locatiOy  condttAioy  emptio,  vendition  cooveotione  fa£ta  eft,  et  nondum  ret  icterceffiCy 
vtrioque  per  accepttlatiooem,  tametfi  ab  alierotrfi  parte  duntaxat  iatcrccffit,  liberaDtm 
<^igatioae. 

(c>  Lucio  Titiocttm  ex  caufa  jud'cati  p<cunta  dtberetur,  et  eidem  debitor!  afiam  pccu- 
Biam  crcderer,  in  cautiooe  pecuniae  credits  non  adjecic  fibi  ffrater  gam  fectmsm  diMtma 
/hi  tx  cm/a  judkati :  Qusro,  an  integre  fiat  uuc^ue  Lucxo  Tltio  peticjooea?  PauUia 
rcrpondi*^,  nihil  propooi  cur  non  (iot  integrae. 

(J]  Trocttla  magiiae  ^uantiutU  ideicofflmiiTom  a  fiatre  fibi  debltuiD,  poft  soRoo  qm 

in 
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5  III.  Wbithir  a  Releaje  may  he  made  by  the  mere  Will  of  the  Creditor^ 

wihoutan  Agreement. 

|-       g  -        "We  havcfeen  that  a  valid  rclcafe  may  be  made,  either 
by  an  exprefs  ot  tacit  agreement  between  the  creditor 
and  the  debtor.     Some  authors  are  of  opinion^  that  it  may  be  made 
by  the  mere  will  of  the  creditor,  declaring  that  he  makes  a  rcleafe, 
provided  he  be  capable   of  difpofing  of  his   efifefts.     This  is  the 
opinion  of  BarbeyraCf  in  his  notes  upon  Pttffendorf:  his  reafon  is, 
that  every  peribn,  who  has  the  difpofal  of  his  eflfe^ls,  may  at  his 
pleafure  renounce  the  rights  which  belong  to  him,  and  that  by  re^r 
nouncing  he  lofes  them.  Paulus  in  the  law  2*  {a)^  i.ff.pro  DereL 
exprefsly  decides,  that  we  may  by  our  will  alone  renounce,  and  lofe 
the  rights  of  dominion  of  a  corporeal  thing  which  belongs  to  us;  for 
the  fame  reafon,  we  may  renounce  the  right  of  credit  which  we 
have  againft  our  debtor :  and,  as  there  can  be  no  debt,  without  a 
right  of  credit  in  the  perfon  in  whofe  favour  it  was  contrafted^ 
the  renunciation,  and  abandonment  which  the  creditor  makes  of 
his  right  of  credit,  neceiTarily  induces  the  extindion  of  the  debt* 
Accoiding  to  diefe  principles,  if  a  creditor  at  Orleans  has  written 
a  letter  to  his  debtor  at  Marfeilles^  by  which  he  intimates  a  releafe 
of  his  debt ;  although  the  debtor  dies  after  the  letter  was  written, 
but  before  it  came  to  hand,  fo  that  no  agreement  can  be  faid  to  have 
intervened  between  liim  and  the  creditor,  never thelefs,  according  to 
the  principles  of  Barbeyrac^  it  mud  be  decided  that  the  debt  is  ex«^ 
tin£l,  and  that  the  creditor,  who  by  the  letter  has  declared  his  in- 
tention of  renouncing  his  demand,  cannot  enforce  it  againft  the 
heirs  of  the  debtor. 

I  do  not  think  that  this  opinion  of  Barbeyrac  could  be  followed 
in  praflice :  I  readily  agree  with  him,  that  (fuppofing  a  metaphyfical 
cafe)  a  creditor,  who  had  an  abfolute  intention  of  abdicating  his 
right,  may  by  his  will  alone  extinguifli  it ;  but  where  a  creditor 
declares  that  he  makes  a  releafe  to  his  debtor  of  his  debt,  he  (hould 
not  be  prefumed  to  have  this  abfolute  intention  of  abdicating  his 
demand,  but  rather  that  of  making  a  gift  of  It  to  his  debtor. 
Now,  as  every  gift  requires  the  acceptance  of  the  donatary,  it  (hould 
be  held  that  the  creditor  only  intended  to  abdicate  his  right  of  credit^ 

'^■^~~—  ■  ■  ■     ■   »       '       ■  ■  '  * '     "  ■  * 

in  ndooe  cum  heredtbus  coonpenfart  vtVef,  ex  ^tverfo  satem  anegarctur,  m/nfyamuta^ 
JrMri  fmmJim  ^ixitf  dtfideratmrn^  am  ^ariit  ue  esmfofitpt  [ur]  rmtimem  fratrit  ficmmM 
tatu  fr^cMiit fii^fftt  \  Divos  Comoiodui,  com  faper  eo  ncgorio  cognofcerct,  oon  admHic 
conpcnfationcinyqaafi  uctccfrtcri  fideicommiiTttm  Aiiffet  rrmiAiOi. 

(«)  Scd  Pfocalai,  opo  definen  earn  rem  donini  cfle,  niii  mb  alio  pofleiCi  fiierit :  JuU- 
anoa,  defiodrc  ^uldam  omitteatU  t!Ski  oon  6cfi  wtcm  altcrloi,  oifi  poflcfla  fitcfit} 
ft  red'. 

VpL.  I.  D  d  upon 
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upon  his  rdeafe  and  gift  receiving  their  perfe£lion  by  the  accep- 
tance of  the  'debtor ;  therefore,  in  the  cafe  fuppofed,  I  think  it 
ought  to  be  decided  contrary  to  the  opinion  of  Barbeyrac^  that  the 
releafc  of  a  debt,  communicated  by  letter,  ought  not  to  have  any 
efie£^,  if  the  debtor  to  whom  it  was  made  happens  to  die  before 
the  letter  arrives. 

Even  if  the  principle  of  Barbeyrac  were  to  be  followed^  it  could 
only  be  when  the  releafe  was  pure  and  fimple  :  when  it  was  made 
under  certain  conditions,  it  is  evident  that  it  could  have  no  efiefl, 
before  the  debtor  had  accepted  the  conditions. 

$  IV.     Whether  a  Releafe  may  be  made  in  part. 

|.  ^       A  releafe  of  a  debt  may  be  made  either  wholly  or  In 

part :  the  Roman  hws  excepted,  with  regard  to  an  accep- 
tilation,  the  cafe  where  the  thing  was  not  fufceptible  of  parts.  For 
inftance,  if  I  were  obliged  in  your  favour  to  impofe  a  certain  right 
of  fervitude  upon  my  eftate  for  the  advantage  of  yours,  the  accep- 
tilation  of  this  debt  could  not  be  made  by  parts,  L.  1 3*  $  i.  (a)/,  it 
Acceptil*  \  but  with  us,  there  is  nothing  to  prevent  fuch  a  debt  being 
releafed  in  part,  as  for  a  lialf,  a  third,  &c.  and  the  efied  of  this 
releafe  will  be,  that  you  can  only  demand  from  me  the  rig^t  of  fcr* 
vitude,  upon  giving  me  the  half  or  third,  &c.  of  the  value. 

ARTICLE    II. 

Of  the  different  Kinds  ofReleafes. 

VI t  may  dlftinguifh  two  difllerent  kinds  of  releafes,  the  one  wecaS 
a  real  releafe,  the  other  a  perfonal  difcharge. 

$  I.     Of  a  real  Releafe* 

^     ^    -       A  real  releafe  is  where  the  creditor  declares  that  he 
confiders  the  debt  as  acquitted  ;  or  when  he  gives  a  dif- 
charge, as  if  he  had  received  the  payment  of  it,  although  he  has 
not. 

Such  a  releafe  is  equivalent  to  a  payment,  and  renders  the  thing 
no  longer  due  \  ccmfequently  it  liberates  all  the  debtora  of  it,  as 
there  can  be  no  debtors,  without  fomething  due. 

(«)  Si  idy  qood  ID  AipolatimieiD  MuduB  eft*  dSvifioncm  iwb  fecipisty  acceptibttoa 
yartem  duIUos  crit  flMmcnd  \  ot  potta  n  ler?it«t  futc  prcdii  niftici  vd  mfau.  Pine  ^i 
mfittfruihi  fit  m  ftipoUtum  dada^nt,  p«U  fundi  TitMat,  potcric  pio  parte  acccptiiatio  foiy 
ct  eric  refidoK  partit  fimdi  Dfuifro£ltt«.  Si  tamen  ^fkm  qats  flipaUtuiy  acoptio  iter  vel 
aftiim  feceritf  accapdlatio  auUiui  exit  momntis  hoc  ideM  eft  probaDdomy  &  aduf  Kcepto 
'Ittcritlactts  }  ft  aaiem  it«  Ct  a^kOiWCCpto  factU  bUil,  KOtJk^pnwjsdl  dificie  libcntua 
cum  ^ui  fiam  prooufit* 
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§  II .     Of  a  perfonal  Dif charge. 

r  c8i  1  ^  perfonal  rdeafe  or  difchargc  is  that,  by  v/Wch  the 
creditor  merely  difcharges  the  debtor  from  his  obliga« 
tion  \  fuch  difcharge  maps  emmit  perfinam  dfbitoris  qjk  obligatione^ 
fuam  extingult  oUigatimetn  :  it  only  extiuguiCbes  the  debt  indireAly, 
where  the  debtor,  to  whom  it  is  granted,  was  the  fole  principal 
debtor,  becaufe  there  can  be  ilo  debt  without  a  debtor. 

But  if  there  are  two  or  more  debtors  in  folido,  a  difcharge  to 
one  of  them  does  not  extinguiih  the  debt ;  it  only  liberates  the 
perfon  to  whom  it  is  given,  and  not  his  co-debtor :  the  debt  is.  ex- 
tinguiflied,  however,  as  to  the  part  of  the  perfon  to  whom  the  dif- 
charge was  given,  and  the  other  only  remains  obliged  for  the  re* 
mainder.  The  reafon  is,  that  if  each  is  debtor  for  the  whole,  it  is 
only  on  condition  that  the  creditor  fliall  cede  to  him  his  rights 
and  a£lions  againft  the  other.  The  creditor  having  by  his  own  a£t 
rendered  himfelf  Incapable  tocedethem,  againft  the  debtor  whom 
he  has  difcharged,  the  other  ought  not  to  fufFer  by  it,  as  we  have 
(tetif/upra,  n.  250. 

A  difcharge  to  a  principal  debtor  induces  that  of  his  fureties  : 
for  it  would  be  ufelefs  to  difcharge  him,  if  his  fureties  were  not 
difcharged  likewife,  fince  the  fureties,  if  they  were  obliged  to  pay^ 
would  have  recourfe  againft  him  ;  befidds,  there  can  be  no  fureties 
without  a  principal  debtor.  This  rule,  however  is  fubjedl  to  an 
exception  with  refpe^  to  contrails,  d^atterfmement^fupra^  n.  380. 

Contra^  vice  verfa^  a  difcharge  to  a  furety  does  not  difcharge  the 
principal  debtor,  for  the  obligation  of  the  furety  depends  upon  that 
of  the  principal,  but  the  obligation  of  the  principal  does  not  depend 
upon  that  of  the  furety  :  there  cannot  be  a  furety  without  a  princi* 
pal  debtor,  but  there  may  be  a  principal  without  a  furety. 

A  perfonal  difcharge  to  one  furety  does  not  difcharge  his  eo- 
fiireties,!..  23.  {a)  f.  de  Pa£t.  i,  15.  {b)  ^i.  ff.de  Fidej.  Never- 
thelefs,  if  the  co-fureties  were  entitled  to  compute  upon  having 
recourfe  againft  the  one  who  is  difcharged,  having  contra£ied  their 
engagements  at  the  fame  time  with  him,  or  after  him,  it  is  equi- 
table that  a  difcharge  granted  to  him  {hould  liberate  them,  in  re- 

• 

(it)  FidejafTorit  aatem  coa?entio  mhil  prodtrit  reo,  ^ uia  nihil  ejus  iotercft  a  debitoic  pe« 
caniamaon  p^j  immoy  nee  confidejaflbribttt  proderic,  nequeeoim^  quoaodo  cujasque  iii« 
tereft.  Cam  alio  cootentio  fada  pradeft,  Ibd  tuoc  daauniy  cum  per  cum^  cui  esceptio 
4»tar»  prifldpaliur  ei,  qai^^aAiit  eft,  proficiac  t  ficat  ia  rao  pronitteadi,  ct  lut,  qyi  pra  «• 
abiSgiti  foot. 

(^)  Si  ex  doobns,  qui  apod  tc  fidejafferant  in  tlgioti»  alter,  neab  eo  peterea,  qoioquc 
tiki  dedertt  vd  promifcrit,  nee  alter  Itbcrabitur :  et,  ii  ab  altera  qalndeclm  peteit  inftitueiit, 
BBlta  czccptionc  luaAmofertet  feUqaa  autea  quiaqiicy  li  a  prion  fidejuAft  pactreiafti- 
iBtftf,  doli  mali  cxceptisot  iaanofarie* 

.  Dda  fpeft 


\ 
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fpc£l  of  the  part  for  which,  after  payment  of  the  debt,  they  would 
have  had  recourfe  againft  him.  If  he  had  not  been  difcharged.  As 
the  creditor  was  not  entitled,  by  difcharging  fuch  furety  and  de* 
priving  them  of  their  recourfe  to  prejudice  them,  they  may  with 
refpefi  to  this  part  Oppofe  the  oBio  cedendarum  aSknum,  as  we  have 
feen^  if.  350. 

This  decifion,  that  a  difcharge  granted  to  a  furety  neither  libe- 
rates the  principal  debtor  nor  the  co-fureties,  holds  good  even  where 
the  creditor  has  received  a  fum  of  mobey  from  the  furety  to 
difcharge  him  from  his  engagement  i  the  principal  will  not  on  that 
account  be  at  all  difcharged  j  for  fuch  fum  is  not  given  by  the 
furety  in  payment,  and  to  be  applied  in  deduAion  of  the  debt,  but 
as  a  price  for  the  discharge  of  bb  engagement. 

« 

§  III.     Whether  a  Creditor  may  lawfully  receive  a  Conft deration  for  ii^- 
charging  a  Surety^  without  applying  it  in  ReduHion  of  the  J)ebt ;  and 
feveral  ^uefiions  depending  thereon* 

P  J.  .  Wliat  we  have  ju(l  faid  leads  to  the  celebrated  queftion, 
whether  after  a  perfon  has  become  furety  for  my  debtor, 
to  whom  I  have  lent  a  fum  of  UKMiey,  I  may  not  only  in  point  of  law, 
but  alfo  in  point  of  confcience,  receive  fomething  from  the  fuijpty, 
to  difcharge  him  from  his  engagement,  and  afterwards  exad  payment 
of  the  whole  from  the  principal,  without  applying  any  part  of 
what  I  have  received  from  the  furety  in  redufiion  of  the  debt  ? 
Dumoulin^  in  his  Treatife  de  Ufur.  ^  34.  decides,  that  it  may  be 
lawfully  done,  if,  at  the  time  of  difcharging  the  furety,  there  was 
reafon  to- apprehend  the  infolvency  ofihe  principal  debtor.  lam 
not  thereby  guilty  of  ufury ;  for  ufury  confifts  in  receiving  fome* 
thing  beyond  the  fum  lent,  as  a  price  and  recompence  for  the  loan^ 
it  confifts  in  receiving  a  reward  for  a  fervice  which  ought  to  be 
gratuitous.  This  is  received  on  a  totally  different  account.  The 
rilk  of  the  debtor's  infolvency,  which  was  the  fubjed  of  appre* 
heniion,  was  the  ri(k  of  the  furety  and  not  of  myfelf.  I  may 
take  this  rifle  upon  myfelf  and  difcharge  the  furety,  and  am  un- 
der no  obligation  of  doing  fo  for  nothing.  This  rilk  is  appreci- 
able, and  I  may  fairly  receive  a  fum  of  money  for  the  price  of  it. 

Thus,  fuppofing  me  to  be  a  creditor  oi  Peter  for  1300/.,  and  you 
to  be  his  furety.  The  affairs  of  Peter  become  deranged^  and  there 
is  reafon  to  apprehend  that  there  may  be  a  lofs  of  half  the  debt,  or 
more.  This  rifle  would  fall  upon  you.  You  ofier  me  300/.  for 
taking  it  upon  myfelf,  and  giving  you  a  difcharge,  which  offer  I 
accept  \  afterwards,  Pettt^s  aflTalrs  come  round,  and  he  pays  the 
whole  debt,  by  wliich  I  am  a  gainer  of  the  300/.  Veceivedfrom  you. 

This 
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This  gain  is  perfe£lly  fair,  it  is  the  price  of  the  riik^.  which  I  have 
vndertaken  in  your  (lead,  of  loHng  600/.  or  more.  Neither  the 
principal  debtor  nor  you  have  any  rcafon  to  complain.  The  prin- 
cipal cannot,  for  he  has  no  interefl  in  the  /matter  \  he  pays  what 
he  owes,  and  nothing  more ;  you  cannot  complain,  for  if  you  have 
given  me  300/.  more  than  was  due  to  me,  I  have  given  you  an 
equivalent  by  taking  the  rifk  upon  myfelf.  It  is  a  contrail  of 
hazard  between  us,  and  is  as  equitable  as  a  marine  infurance.  It 
may  perhaps  be  obje£led  in  the  cafe  of  a  loan,  that  the  riik  of 
the  borrower's  infolvency  cannot  entitle  the  lender  to  any  extra 
compenfation  :  I  anfwer  that  this  principle  is  only  true  as  it  afie£is 
the  debtor;  the  rifk  which  a  creditor  runs  of  lofing  the  fum 
which  he  has  lent,  through  infolvency,  cannot  give  him  any  right 
to  demand  any  thing  beyond  tliis  fum  from  the  debtor,  as  on  his 
part  it  would  be  a  pure  lofs,  and  he  would  receive  nothing  in  return ; 
beCdes,  his  poverty  ought  to  be  a  reafon  for  relieving  rather  than 
oppreiling  him  ;  but  the  rifk  of  the  debtor's  infolvency  may  give 
the  creditor  a  right  to  receive  fon\etbing  from  a  third  perfon  who 
wasfubje£l  to  that  riik,  as  a  confideration  for  taking  it  upon 
himfelf,  for  the  tliird  perfon,  by  having,  a  difcharge,  receives  fome- 
thing  in  return. 

When  there  is  no  reafon  to  doubt  the  folvency  of  the  principal* 
JDnnttouIifiy  Hid,  decides,  that  the  creditor  cannot  lawfully  take 
any  thing  from  the  furety  to  liberate  him  from  his  engagement. 
Jt  m  «y  be  oppofed,  that  the  right  which  I  had  againft  the  furety 
was  a  right  iff  bonis ,  which  was  part  of  my  property }  I  give  him 
up  this  right  by  a  releafe,  and  there  is  no  reafon  why  I  fhould  Aot 
receive  fomcthing  in  lieu  of  what  I  part  with ;  I  anfwer,  that  ac- 
cording to  the  rules  of  commutative  juftice,  I  cannot  demand  more 
in  lieu  of  any  thing  which  I  part  with,  than  an  equivalent  for  that 
tbi^g,  that  is  to  fay,  what  it  may  be  appreciated  at ;  and  if  it  cannot 
be  appreciated  at  any  thing,  nothing  can  be  demanded  for  it.  Now, 
fuch  is  the  right  which  I  have  againft  the  furety,  and  which  is  the 
fubjeA'  of  the  releafe.  Thus,  fuppofe  Peter  owes  me  a  hundred 
pounds,  and  there  is  no  fufpicion  of  his  folvency,  I  have  fecurities 
upon  property  of  confiderably  greater  valu^  you  are  his  furety* 
and  I  releafe  you  from  your  engagement ;.  what  value  can  be 
placed  upon  the  right  refulting  from  fuch  an  engagement  ?  My 
debt,  with  all  the  rights  conneded  with  it,  is  worth  a  hundred 
pounds,  and  no  more,  without  the  addition  of  your  engagement; 
il  is  worth  that  fum,  becaufe  it  is  fuppofed  to  be  fully  fecured ; 
confequently  the  right  which  I  releafe  cannot  be  valued  at  any 
thing.  By  remitting  it  I  fuffer  no  lofs,  and  therefore  I  cannot 
fairly  receive  any  thing  by  way  of  remuneration. 

D  d  3  Obfenre, 
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Obfenrei  that  where  a  furety  gives  fomething  to  a  creditor  for 
his  difcharge,  it  ought  to  be  prefum'ed  in  point  of  law,  that  there 
was  fome  apprehenHon  of  infolvencyi  for  a  perfon  is  not  prefmned 
to  throw  away  hi^  property  without  any  profpe£l  of  advantage^ 
Nemo  res fuasjaSiare  facile  prafumitur. 

Even  if  it  fbould  be  fully  proved,  that,  at  the  time  of  the  furety 
paying  a  confideration  for  his  difcharge,  there  was  no  real  ground 
for  apprehending  the  infolvency  of  the  debtor,  th^  furety,  fo  long 
AS  the  debt  in  hJQi  continues  unpaid,  has  no  right  of  repetidon^ 
except  upon  an  ofier  to  renew  his  former  obligations.  Dumoulin^ 
ibid. 

The  furety  may  in  this  cafe  ofier  to  pay  the  debt,  deducing  wliat 
he  has  already  paid  for  his  difcharge  ;  and  if  he  vtrere  furety  of  an 
annuity,  die  payment  fbould  be  firft  applied  to  the  arrears  which 
are  due,  and  then  to  the  principal :  and  upon  paying,  he  Qiay  demand 
to  be  fubrogated  to  the  rights  of  the  creditor ;  for  although  he  wras 
difcharged,  he  ^ught  not  to  be  regarded  as  an  entire  ftranger,  as; 
he  makes  the  payment  in  order  to  obtain  what  he  has  already  given 
to  be  fo.     Dumoulin^  ibid. 

With  refpe^i  to  the  principal  debtor,  he  can  never  have  any  right 
of  repetition  againft  the  creditor,  for  what  has  been  unduly  received 
in  order  to  liberate  the  furety,  nor  any  right  to  make  a  dedu£Uon 
on  that  account  when  he  pays ;  for,  the/urety  not  having  any  re^ 
courfe  againft  the  principal  for  what  he  has  paid  upon  fuch  a 
conCderatioUy  the  principal  has  no  intereft  in  the  fubjeO. 

But  if  the  furety  has  recourfe  again(l  the  principal  for  what  he 
has  paid,  in  difcharge  of  the  engagement ;  as,  if  the  principal  was 
bound  to  the  furety  to  pay  the  debt  in  a  limited  time,  and  it  was 
agreed  that  after  the  principal  was  put  en  demeure^  the  furety  might 
purchafe  his  own  difcharge  from  the  credito;  upon  the  beft  tcrma 
he  could,  for  which  the  principal  (hould  indemnify  him ;  m 
this  cafe  the  principal  might  retain  this  fum  in  making  his  pay-* 
ment ;  for,  as  the  furety  will  have  recourfe  for  it  againft  him,  it 
is  the  fame  as  if  he  had  paid  die  money  himfelf  «     Dumwlin^  ibid^ 

A  R  T  I  C  L  E    III. 
What  Perfons  may  male  a  Releafe,  and  to^whe^. 

J  I.     What  Perfons  may  male  a  Releafe. 

P     g    -        It  is  only  the  creditor  when  he  has  the  pow^  to  dif. 

pofe  of  his  property,  or  a  perfon  having  a  fpecial  authori-? 

ty  from  himj  who  can  releale  a  debt« 

A  per- 
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A  perfon  haying  a  general  procuration,  a  tutor^  a  curator,  an 
adminiftrator,  have  not  this  right,  Z».  37.  (a)  ff.  dc  PaB.  L.  aa. 
{hi)ff.  de  Adm.  Tut,  for  all  thefe  perfons  have  only  the  power  of 
adminiftering  and  not  of,  giving  (  now,  a  releafe  is  a  donation. 

A  releafe  of  part  of  a  debt  given  to  a  debtor,  in  oafe  of  failure^ 
maft  be  excepted,  as  it  is  not  made  fo  much  animo  donandi^  as  with 
an  intention  to  infure,  by  that  means,  the  payment  of  the  remain- 
der of  the  debt,  inftead  of  lofing  the  whole  \  fuch  releafe  may  be 
deemed  an  zQ,  of  adminiftration  of  which  thefe  perfons  are 
capable. 

Releafes  of  a  part  of  the  feignoral  profits,  due  on  die  alienation 
of  an  eftatc,  made  to  a  perfon  who  wiflies  to  compound  for  'fuch 
profits,  previous  to  his  concluding  his  bargain  for  the  purchafe,  are 
alfo  afi:s  of  adminiftration,  to  which  tutors  and  other  adminiftrators 
are  competent :  for,  in  this  cafe,  fuch  releafes  are  rather  compofi- 
tions  than  donations  \  they  are  not  made  fo  much  anitno  donandi^ 
as  to  avoid  lofing  the  profits  due  upon  the  alienation  by  the  bargain 
going  oflF. 

Tutors,  and  other  adminiftrators,  may  make  a  releafe  of  a  part 
of  the  profits,  even  after  the  conclufion  of  the  fale,  and  in  the  cafe 
of  neceflary  exchanges,  provided  fuch  releafe  be  not  exceflive,  and 
ate  conformable  to  thofe  which  the  lords  are  accuftomed  to  make  i 
for  though  it  cannot  be  difputed  but  that  fuch  releafes  are  real 
donations,  liberalitas  nuUo  jure  cogente  foBa^  yet  ufage  has  rendered 
them  not  indeed  an  obligation  but  a  matter  of  propriety ;  now,  do« 
aations  of  this  kind  are  not  forbidden  to  tutors  and  other  admini« 
ftrators.    Arg,  L.  la.  (c)  §  3.^.  de  Adm.  Tut. 

Where  the*^  are  feveral  creditors  infolido^  cmrrei  credindiy  one  of 
them  may,  without  the  others,  make  a  releafe  of  the  debt,  and  fuch 
releafe  difcbarges  the  debtor  frpm  all  the  Others,  the  fame  as  a  real 
payment.     L.  13.  (J)  $  I2.^.  de  Accept* 

$  II.     To  whom  the  Releafe  may  he  made* 

-     g    -       It  is  evident  that  the  releafe  of  a  debt  can  only  be 
^      *     made  to  the  debtor  \  but,  it  is  prefumed  to  be  made  to 

(tf)  Iropcntorea  Antoninus  et  Veruf  rrfcripferunt,  ddittei  rapmhRea  4  curttgrtftrm 
wdiH  pHumist  uoaftftf  it  cum  PkUifpemfihiu  rtmiffa  tjtnt^  rtvccsadss, 

^c)CunB  cutur  00a  rcboi  dunUxat,  fed  ectam  moribot  pHpilli  prepoiMtiir  1 10  pnmif  ow* 
cede*  praeceptgribaty  non  qu«t  mini  mas  poceriti  fed  pro  facilitate  patrtmooiiy  pro  digoitats 
Baudivm  coofticuet ;  alimenu  fcnrU,  libertifqney  noonunqnam  etiam  atcris,  fi  faoc  pu« 
piUo  espcdtec,  pr«ftabit }  fotennia  munera  parentibot  cognatiiqiM  mittct.  Scd  non  dabil 
dotem  foiori  alio  patrenac«»  edamfi  aliter  ea  nobere  non  pociiit  j  nam  ctfi  ImmAc,  a  lU 
tovliute  tameo  fit,  quae  Servanda  arbitrio  papilii  eft. 

(i)  Ex  pluiibtts  rcis  ftipalandi  &  nnnt  icceptnm  fcccrit,  lil^^ratiQ  cwtiogit  io  lUJdom* 

Dd  4  the 
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the  debtorj  whether  the  agreement  which  contains  it  is  with  the 
very  perfon  of  the  debtor,  or  with  his  tutor,  curator,  or  other  ad* 
miniftrators. 

As  parents,  by  the  ordonnanceof  1731,  art.  7.  have  a  quality  to 
accept  donations  made  to  their  minor  children,  though  not  under 
their  tutelage,  they  may  confequently  accept  any  releafe  from  the 
^  creditors  of  their  children. 

reft     1       When  there  are  feveral  debtors  in  folido,  the  creditor 

may  by  a  releafe  to  one  of  them  extinguifli  the  debt,  and 
liberate  all  the  others.  Z.  16.  {a)ff.  ie  tit.  But  itmuft  appear  that 
the  creditor  intended  to  extinguiih  the  debt,  for  if  his  intention 
was  only  to  difcharge  the  perfon  of  the  debtor,  his  co-debtors  2re 
not  liberated,  except  for  the  part  of  him  who  is  difcharged,  as 
was  feen  in  the  preceding  paragraph, 
r  ca6  1       ^  releafe  being  a  donation,  it  is  requifite  to  its  validityt 

that  the  debtor  to  whom  it  is  madp  be  not  a  perfon  to 
whom  the  laws  forbid  a  donation  to  be  made :  a  releafe  by  a  wife  to 
her  hu{band,  of  what  be  pwed  her,  or  by  a  fick  perfon  to  his  phyfi- 
cian,  would  not  be  valid. 

This  ought  not  to  extend  to  releafes  made  rather  by  compofition 
than  by  donation,  fuch  as  thofe  made  in  cafes  of  failure,  and  com- 
pofitions  for  feignoral  profits. 

Although  the  releafe  of  part  of  a  feignoral  profit,  to  a  perfon  to 
whom  a  donation  could  not  legally  be  made,  were  not  made  by  way 
of  compofition,  but  through  liberality,  aft  in  the  cafe  of  a  neceflary 
exchange,  it  ought  to  be  valid,  and  ought  not  to  be  regarded  as  a 
prohibited  donation,  if  it  do  not  exceed  what  the  lord  is  in  the 
habit  of  making  to  ftrangers,  as  if  it  is  only  the  releafe  of  a  fourth 
part. 


C  H  A  P.    IV. 

Of  Qmipenfaiion    (Jet  of).  {*) 

•     g    .       Compenfation  is  the  extinction  of  debts  of  which  two 
perfons  arc  reciprocally  debtors,  by  the  credits  of  which 
they  are  reciprocally  creditors,  compenfatio  efi  deUti  et  credit!  inter  Je 
contribution   L.  ^•ff*  de  Compenf. 

For  inftance,  if  I  owe  you  the  fum  uf  50/.  upon  a  loan ;  and 
on  the  other  hand,  I  am  your  creditor  of  the  fame  fum  for  the  rent  of 

(«)  Si  fx  pluribui  obllf adt  vnl  accepto  ferator,  nan  ipfe  folot  libentQr,  UA  er  hi  ^t 
leciiiB  oMigantarf  nam  cum  ex  duobot  plartbui  que  ejufdem  obligatJonia  participibui  uai 
Mcepto  lertar»  ccteri  qooquc  liberantur :  non  quoniam  ipfis  iccepto  latum  eft,  iipd  quooiam 
^ot  folvifle  videtur  ia,qtti  acceptiiadoBC  folattticftt 

(»)  yid*  Apptodix,  No,  XJII. 

ahottfe^ 
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a  houfC)  which  has  accrued  fince  the  loan»  my  debt  to  you  will  be 
extinguiihed  by  way  of  compenfationj  by  the  credit  of  a  like  fom 
againft  you  s  and  vice  verfa  your  debt  to  me^  will  be  extinguiih- 
ed by  your  credit  againft  me. 

The  equity  of  compenfation  is  evident;  it  ia  eftabliihed  upon 
the  common  intereft  of  the  parties  between  whom  it  is  made  \  it 
is  clear  that  each  of  them  has  an  intereft  to  compenfate^  rather  thaa 
lopay  what  they  owe^  and  to  have  an  adion  to  recover  what  is  due 
to  them.  This  reaibn  is  adduced  by  Pwipamui,  in  the  law  3.^  Jg 
Cempenf.  Ideo  compenfatio  neceffaria  tjty  qma  intereft  n^ftra  p9tius  mm 
folverl^uamfolutHm  repetere.  Headds^  that  compenfation  avoids 
a  ufelefs  circuity^  quodpoteft  krevius  per  unumaBum  expediri  cemperif 
/afulo  ineajfum  protraheretur  per  pluresfolutwnes  et  repetittones. 

We  (hall  fee  with  rcfpeffc  to  this  fubjeA,  ift,  Againft  what  debts 
compenfation  may  be  oppofed ;  ad^  What  debts  may  be  oppofed 
in  compenfation  ;  ^i^  In  what  manner  compenfation  is  made>  and 
what  are  its  tScQts. 


$  L     Againft  what  Debts  C<mpenfation  may  be  oppofed. 

P    gg  .       Regularly,  compenfation  may  be  oppofed  againft  the 
debts  of  every  thing  fufceptible  of  it. 

The  debts  of  things  fufceptible  of  compenfation  are^  debts  of  a 
certain  fum  of  money,  of  a  certain  quantity  of  com^  wine^  and  other 
confumable  things. 

The  debt  of  an  indeterminate  thing  of  a  fpecific  kind^  though  npC 
confumable,  is  likewife  fufceptible  of  compenfation.  For  inftanc^ 
if,  by  a  contrad  of  fale,  you  oblige  yourfelf  to  give  me  a  horfe  in* 
determinately,  without  faying  what  horfe }  this  is  a  debt  fufceptible 
of  compenfation ;  and  if,  before  it  is  paid,  I  become  fole  heir  to  a 
perfon  who  has  left  you  a  horfe  indeterminately,  and  in  this  quality 
am  your  debtor  of  a  horfe  \  it  is  evident  that  you  may  oppofis  by 
way  of  compenfation  the  debt  of  the  horfe,  due  from  me  ^by  the 
will  againft  that  due  from  you  by  the  agreement. 

On  the  contrary,  where  a  thing,  although  in  its  nature  confum* 
able,  is  due  as  a  fpecific  and  determinate  objed,  the  debt  is  not  fuf- 
ceptible of  compenfation.  For  inftance,  if  I  have  bought  from 
you  fix  pieces  of  wine,  of  this  year's  vintage,  of  your  vineyard  of  St. 
Denis;  and  on  the  other  hand,  before  you  deliver  them  to  me,  I  be- 
come fole  heir  of  a  perfon,  who  has  by  his  will  bequeathed  to  yon 
fix  pieces  of  wine,  and  in  this  quality  am  your  debtor  of  fix  pieces 
of  wine  ;  you  cannot  oppofe  againft  the  debt  to  me  of  fix  pieces  of 
your  wine,  that  of  the  fix  pieces  of  which  I  am  your  debtorj  and  I 

may 


« 
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may  require  you,  withoat  any  regard  to  the  compeniation,  to  deliver 
me  the  fix  pieces  of  wine  from  your  cellar,  upon  ofiering  to  give  you 
fix  other  pieces  of  good  wine.  The  reafon  is,  that  compenfation 
being  a  reciprocal  payment  between  two  parties,  a  creditor  cannot 
be  obliged  to  receive  in  compenfation  any  other  thing  than  what  he 
would  be  obliged  to  receive  in  payment ;  now,  according  to  the 
^e,  aUtsd  pro  alio  invHo  ercditorifolvi  mn  potefi^  fi^o^  »•  494*  the 
creditor  of  a  fpecific  and  determinate  thing  cannot  be  obliged  to  re- 
ceive any  other  thing  in  payment,  than  that  fpecific  and  determinate 
tUng  which  is  due  to  him ;  and  it  would  not  be  competent  to  ofier 
in  payment  any  other  thing,  although  of  the  fiime  kind  \  and  for  the 
faine  reafon,  he  cannot  be  obliged  to  accept  any  other  thing  in  com- 
^enfation.  The  debt  of  a  fpecific  and  determinate  thing,  although 
of  a  confumable  nature,  is  therefore  not  fulceptible  of  compen- 
fation. 

There  is,  however,  one  cafe  in  which  the  debt  of  a  fpecific  de- 
terminate thing  may  be  fufccptible  of  a  compenfation;  for  if  i  weic 
your  creditor  of  an  undivided  part  of  a  fpecific  thing,  as  if  you 
had  fold  me  an  undivided  part  of  an  eftate,  and,  before  you  deliveied 
it  to  me,  t  became  heir  of  a  perfon  who  was  your  debtor  of  ano- 
ther undivided  part  of  the  fame  eftate,  you  may  oppofe  againft  the 
debt  to  me,  of  a  part  of  this  eftate,  the  compenfation  of  another 
part,  which  is  due  from  me  to  you.  Seba/l.  it  Medicis^  TraH.  dc 
Compenf.  P.  i.  $  3. 

.       Where  the  thing  due  is  fufceptible  of  compenfktioD» 
fuch  a  compenfation  may  be  oppofed  from  whatever 
catife  the  debt  proceeds. 

It  may  even  be  oppofed  againft  die  debt  of  a  fum  due  by  virtue 
of  a  judicial  condemnation.  L.  2.  (a)  Cod.  di  Compenf. 

There  are,  howevet,  fome  debts,  againft  which  the  debtcur  can* 
not  propofe  a  compenfation. 

I  ft.  In  the  cafe  of  fpoliation,  no  compenfation  can  be  oppofed 

againft  the  demand  for  the  reftitution  of  the  things  of  which  any 

perfon  has  been  plundered,  a.ccording  to  the  well-known  maxim» 

Jpoliatus  ante  omnia  reJUtuendtUy  V.  Sebqft.  di  Mididf%  Tra£l.  d$  Coa^ 

peHf.  P.  2.  $  a8. 

ad,  A  depofitary  is  not  admitted  to  oppofe  any  compenfation 
agsdnft  a  demand  for  the  reftitution  of  the  dcpofit,  in  caufa  dep^iti 
eompenfationi  locus  non  eft,  Paulus  Sent,  1 1,  I  a,  13. 

This  text  of  Paulus  fliould  be  underftood  chiefly  of  an  irregular 

(«)  Ex  c«sfi  quidcm  jodicati  [d  debitam]  folum  repeti  oon  poteftf  c&  propter  nee  com- 
fcofttioejuaadmitti  ppteft.  Eum  veto,  qui  judicaci  coOTCfiitor,  compcofationeis  pcca- 
olas  fibi  debits  imptonre  pofle,  ocmioi  dubium  eft. 

depofit^ 
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depofit,  fuch  as  is  fpoken  of  in  the  laws  a4  {a).  25  (i)»  %  i.  axul 
26.  (r)  $  i.^.  Depo/itij  by  which  a  fum  of  money  is  entruftedj  to  be 
mixed  with  other  fums  depoGted  by  other  perfons,  and  to  h$  re* 
ftored,  not  in  fpecie}  but  in  amount*  If  it  were  an  ordinary  de« 
pofit,  fuch  as  a  bag  of  money  feale'd,  compenfation  would  not  be 
allowed}  not  onlyhecaufe  it  is  a  depofit,  but  upon  the  general  rule^ 
that  fpecific  things  are  not  fufceptible  of  compenfation* 

The  depofitary  cannot,  indeed,  oppofe  to  the  reftitution  of  the 
depofit  a  compenfation  of  the  credits  which  he  has  againft  the 
perfon  who  entrufted  him  with  it,  when  thefe  credits  arife  upon 
other  accounts :  but  when  the  credit  arifes  from  the  depofit  itfelf^ 
as,  for  the  expences  which  he  has  been  obliged  to  incur  for  die 
prefenration  of  it,  there  is  a  right  of  compenfation,  not  only  in  the 
cafe  of  an  irregular  depofit,  but  alfo  with  refpe61  to  the  depofit  of 
a  fpedfic  thing,  which  may  be  retained,  quqfi  quodamjure  pignoris, 
until  the  credit  is  difcharged.  This  is  the  common  decifioa 
of   the  dofkore,  cited  by  Seiqfi.  de  Med.  Tr.  de  Compenf.  P*  I, 

It  is  upon  this  principle  that  the  receivers  of  confignations  itttta 
out  of  the  fums  configned  the  fees  belonging  to  their  offices. 

3d,  The  debt  of  a  fum  of  money  given,  or  bequeathed  to  me  fer 
my  fuftenance,  and  with  a  provifion  that  it  (hall  not  be  feized  by 
sny  creditors,  is  a  debt  againft  which  no  compenfation  can  be  op« 
pofed.   For  as  this  daufe  prevents  its  being  feized  by  other  perfoast 

(«)  Ontum  MummUf  fucs  bsc  dii  tommeaJsfti  miki^  adnumersnti  fimw  StuAp  08*rt^  ^ 

apud  me  ut  mtum  baheriiy  hoe  ejpiflcU,  wuum  wiea /crista,  tihi  notumfaeh }  ftut  faando  ve/o, 

Cf  Mbt  xnUif  cwfefiim  tibi  nnmerah.     ^tutrituff  propter  ufararam  incfementuin  f  R^ptrnH^ 

depofiti  adionem  locam  habere  t  qoid  eftcnim  aliud  ecmmindare^  quam  depooer«  ?  Q^od  iu 

vcfum  eft»  fk  id  »&um  efty  nt  corpora  nammorum  eadem  reMereotur:  nam  fi,  tit  taotaa-. 

^m  (oUttttWt  conveott,  egreditar  ea  ret  depofici  notiHimos  terminos.     In  qua  quxftiooe, 

fi  depofid  adito  non  ttneatf  cam  convenit  tantondem,  noo  idem  reddiy  rationem  ufuraraa 

babcri,  non  facile  dtccndum  eft.    Et  cJl  qutdem  coaftitatun»  id  bona  fidei  jodkiii,  quod 

ad  ofviaa  attincty  ot  tantundem  poffit  offictum  arbitri,  quantum  ftlpohtio :  fed  cootra  booan 

fidem  Sc  dcpofiti  natoram  eft,  ururat  ab  co  defiderare  temporis  ante  oaoram,  quia  beoeficiam 

ill  fufcipieoda  pccuoia  dedit :  fi  Umen  ab  initio  de  ufuiia  praeftaodis  convenir,  lex  contraAua 

lervabitar. 

{b)  Qgi  pecttotam  apud  fe  000  obfignatumy  at  tantundem  redderer,  depefitam,  ad  ufiia 
ffoprioe  coavertit  i  poft  moram  in  ufuraa  quoque  jodicio  depofiti  condemoandui  eft. 

{()  Ludus  Ttthu  iu  cavit :  E'XaCov,  xou  tx»  fU  Xoyoy  voc^xareAiUyn  tob  vpvyt* 
yfaiAfnivcb  tS  d^fiu  invoifM  ^p/«,  xou  voirra  votnrv^   xa»  trvfjtJ^Uf  «uU  v/aoX^- 

iSoXui  Tf0UwpflKi  fA<Xf *  "^^  »xoi6<nui  xetrm  rS  cLpyvpiv,  id  eft :  Sufiefi  babeo^ug 
^md  m§  Htulo  depofiti  [ufraftripia  diMrmm  srgeirti  deeem  mliia  j  mefMe  ad  pne/eriftmrn  mbmm 
freeiUtMrtm  &  prmitf^  &  preftear  $  ituwitHeiu  fdHeet  imtSf  vt  ftfd  emne  srgaHmm  red* 

dttnrf  mJngMUi  menfuf  ^MguUfjue  iibrM  ujurarum  nomine^  fuaternos  tibi  UeUt /ubmmijlrem. 

^<rr»,  an  ufare  peti  poOunt  f  Paulm  refpoadU  earn  contxadum,  de  quo  qusritury  depoficae 

peconiaB  awdom  egccderes  [dk]  ideo  fecundaa  cooventionem  ufurx  quoqae  aAioiic  depo» 

fiti  peti  pofliiitt« 

8  and 
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and  as  it  cannot  be  employed  in  difchargc  of  what'I  owe  to  them,  it 
alfb  prevents  its  being  employed  in  payment  of  what  I  owe  to  the 
perfon  who  was  debtor  of  it.  Silurian  de  Medicls^  TraB.  dt  Camp. 
P.  I.  $  14.  gives  another  reafon  for  this  decifion ;  that  as  provifiona 
9XC  neceflary  to  exiftence,  it  would  be  a  kind  of  homicide  committed 
by  the  perfon  who  is  charged  to  fumifh  them,  if  he  refofes  to  do 
fo  under  any  pretext  whatevery  even  of  compenfation,  mcare  m* 
JetUTf  qui  alitHonia  dinegat.  L.  4.  ff.  de  Agnos*  Liber. 

4thy  A  feodal  tenant  cannot  oppofe  the  compenfadon  of  a  fum 
due  to  him  from  the  lord  againft  his  obligation  to  go  or  fend  to 
pay  him  the  rent-fervice  due  at  the  accuftomed  day  and  place.  The 
reafon  is>  that  this  includes  the  debt,  not  only  of  a  fum  of  money> 
but  of  the  recognition  of  an  immediate  feignory,  which  is  not  fuf* 
.  ceptible  of  valuation,  nor  confequently  of  compenfation. 

This  duty  is  not  fufceptible  of  compenfation  even  againft  a  debt 
of  a  like  nature*    Thus,  if  I  owe  you  a  rent  fervice\of  three-pence 
payable  at  your  Manor  Hall,  on  St.  Martittz  day,  for  an  cftate 
fituate  in  your  felgnory,  under  penalty  of  five  (hillings;  you  owe  me 
alike  fum,  payable  the  fame  day, for  an  eftate  fituate  in  nunc,  under 
a  penalty  of  only  three  fliillings :    no   compenfadon  can    take 
place.    The  reafon  is,  that  compenfadon,  when  it  takes  place, 
fliottld  give  each  party  what  belongs  to  him.     If  I  owe  you  fire 
hundred  pounds,  and  you  owe  me  the  fame,  a  compenfadoi),  by  pro* 
curii^  me  a  difcharge,  gives  me  in  efie£t  the  five  hundred  pounds 
which  were  due  from  you ;  for  the  liberation  from  the  five  hundred 
pounds,  which  I  owed  you,  is  really  worth  five  hundred  pounds  \  but 
in  the  cafe  propofed,  the  difcharge  from  recognizing  your  feignory  of 
the  eftate  which  I  hold  of  you,  cannot  give  me  a  recignidon  for  that 
which  you  hold  of  me  s  therefore,  in  this  cafe,  compenfadon  can* 
not  be  admitted,  fince  it  cannot  give  to  each  of  us  what  belongs  to 
us :  befides,  mmumenta  eenfuum  interturbarentur.  Molin.  in  cons,  par, 
ad  Art.  85.  gl.  I.  »•  38. 

Obferve,  that  rent-fervice  is  not  fufceptible  of  compenfadon  in 
this  fenfe  :  the  tenant  cannot  be  difcharged  from  going  or  fending 
to  pay  it,  but  it  may  be  fo  far  fufcepdble  of  it,  that  the  tenant  who 
is  creditor  of  his  lord  for  a  fum  of  money,  may,  at  the  time  and 
place  at  which  the  rent  is  payable,  offer,  in  lieu  of  the  money  which 
he  owes  for  the  rent-fervice,  a  difcharge  for  the  like  fum  due   to 
him  by  the  lord ;  for  by  going  and  making  this  offer,  he  fadsfies  the 
obligation  of  acknowledging  the  feignory:  fuch  a  compenfatico^ 
however,  ought  not  to  be  permitted,  except  where  the  rent  confiils 
of  a  fum  rather  confiderable,  and  not  in  the  cafe  of  a  fmall  fum, 
payable  as  an  acknowledgment,  (ks  menus  tens.)  Dumoulin,  ibid. 
The  q^ueftion,  whetl^er  a  debtor,  who  is  obliged  by  an  oath,  to 

the 
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the  payment  of  a  debt,  may,  in  point  of  confcience,  as  well  as  in 
point  of  law,  oppofe  a  compenfation  of  what  is  due  to  him  from 
his  creditor,  has  already  been  touched  upon.  Several  do£lors,  and 
more  efpecially  fome  canonifts,  have  held  the  negative  for  a  fri- 
volous reafon^  that  an  oath  ought  to  be  accompliihed  in  forma 
fpecijica.  The  opinion  of  thofe  who  hold  tlie  affirmative  is  pre- 
ferable; an  oath  for  the  performance  of  an  obligation  only  ferves 
to  render  the  debtor  more  culpable,  if  he  contravenes  it,  and  to 
induce  htm,  through  the  fear  of  rendering  himfelf  guilty  of  per- 
jury, not  to  do  fo :  but  an  obligation,  although  confirmed  by  an 
oath,  remains  the  lame,  and  the  oath  does  not  prevent  its  being 
difcharged  in  all  the  different  ways  in  which  obligations  may  be 
acquitted,  and  confequently  by  compenfation.  &^.  deMed^  Tr,  dt 
Cctnpmf.  n,  2.  §  25. 

Compenfation  may  be  oppofed,  not  only  againft  debts  due  to  in- 
dividuals, buteven  againft  debts  due  to  towns,  corporations  or  conw 
munittes.  The  law  3.  Cod.  de  Comp.  however,  excepts  certain  par- 
ticular debts  due  to  towns,  to  which  the  debtor  is  not  permitted  to 
oppofe  any  compenfation. 

The  law  i.  Cod.  d.  U  admits  a  compenfation  even  againft  the 
public  revenue,  upon  conation  however,  that  both  the  debt  for 
which  the  compenfation  is  made,  and  that  oppofed  in  compenfation, 
belong  to  the  fame  department :  refcriptum  e/i  compenfationi  in  eaufm 
fifcali  locum  ifftyjl  eademjlath  quid  debeat  qua  petit,  d.  L  I.  For  in- 
ftance,  I  could  not  oppofe,  in  compenfation  of  my  capitation  a( 
Orleans^  the  arrears  of  an  annuity  due  to  me  upon  the  tailles  at 
Paris. 


$  IL     What  Debts  may  be  oppofed  in  Compenfation* 

r  coo  1  ^^^  *  ^^^^  ^^^^  oppofed  in  compenfation,  it  is  neceiTary, 
I  ft,  that  the  thing  due  be  of  the  fame  kind  as  that  which 
is  the  obje£b  of  the  debt,  againft  which  the  compenfation  is  op- 
pofed :  compenfatio  debiti  ex  pari  fpecie^  licet  ex  caufa  dijpari  admits 
titur.  Paulus  fent.  ii.  v.  3.  For  inftance,  I  may  oppofe,  in  com- 
penfation of  a  fum  of  money  which  I  owe  you,  the  debt  of  a  like 
fum  which  you  owe  me ;  thefe  debts  arc  ex  pari  f^de:  but  I  can- 
not oppofe,  in  compenfation  of  a  fum  of  money  which  I  owe  you, 
the  debt  of  a  cert^n  quantity  of  com,  which  you  owe  me. 

The  reafon  is,  that  compenfation  being  a  payment,  upon  the  fame 
principle  that  I  cannot  infift  upon  paying  any  thing  elfe  to  my  cre- 
ditor in  lieu  of  what  lowe  him,  fupray  n.  494.  I  cannot  oblige  him 
to  receive  in  compenfation  of  a  fum  of  money  which  I  owe  him, 

the 
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the  com  that  he  owes  me  :  for  this  would  be  obliging  him  to  re* 
ccive  the  com  for  the  money,  confequentlyi  to  receive  fomcthing 
difietent  from  what  is  due  to  him. 

Although  a  debt  of  an  indeterminate  thing  of  a  certain  kind  an* 
not  be  oppofed  to  a  debt  of  a  certain  fpectfic  thing  of  the  fame  kind, 
as  was  obferved  in  the  preceding  Article,  i».  588.  contra^  vice  verfi^ 
die  debtof  a  fpecific  diing  may  be  oppofed  to  a  general  debt  of  the 
£unc  kind.  For  inftance,  I  am  your  creditor  for  fix  pipes  of  wine, 
of  a  particular  vintage,  which  you  have  fold  to  me,  and  your 
debtor  for  fix  pipes  of  wine  generally,  which  a  perfon  to  whom  1 
liave  fucceeded  has  left  to  you ;  you  cannot  fet  off  the  quantity  due 
from  me  againft  the  particular  wine  which  is  due  from  you,  becaufe 
'you  have  no  right  to  offer  any  thing  in  payment  but  thofe  fix  pipes 
of  wine.  On  the  contrary,  if  you  demand  the  fix  pipes  which  I 
owe  you  generally,  I  may  fet  off  the  fix  pipes  which  are  due  from 
you  particularly,  becaufe,  if  that  wine  had  been  aflually  delivered, 
I  might  have  ofiered  it  in  payment  of  the  wine  which  I  owe  to 

Obferve,  that  as  this  compenfation^  fpeciii  mibi  deUt£  aiqutmtU 
iaiefHt  depends  upon  my  choice,-  it  does  not  take  place  undl  diat 
choice  is  a£lually  declared,  and  until  I  oppofe  fuch  compenfatioii; 
whereas  compenfations  which  are  made  quantitatis  ad  qaantitfftem, 
take  place  immediately  upon  the  debtor  becoming  alfo  a  creditor, 
ms  will  be  (hewn  in  the  fequeL 
-  ^       The  debt  oppofed  by  way  of  compenfation'maft  be 

^  fully  due,  quod  in  diem  debetur^  non  cmr^enfabitur  antequam 

£is  veniat,  L.  7.^.  de  Camp,  The  reafon  is  evident,  compenfatioa 
is  a  reciprocal  payment  by  each  of  the  parties ;  now  the  debtor, 
whofe  credit  is  not  expired,  not  being  liable  as  yet  to  pay  the  debt, 
is  not  bound  to  allow  it  as  a  compenfation  for  his  own  demand. 

The  term  of  payment  which  muft  be  expired,  in  order  to  oppofe 
the  debt  in  compenfation^  is  one  to  which  the  debtor  is  entided  by 
virtue  of  the  agreement.  It  would  be  otherwife  with  refpefl  to  % 
term  of  grace.  For  inftance,  if  I  have  a  judgment  againft  my 
4ebtor  for  1000  livres,  and  the  judge  has  allowed  him  three  montb 
to  pay  it,  ai^d  a  month  after  the  fentence  the  debtor,  becoming  heir 
of  my  creditor,  to  whom  I  owe  a  like  fum,  demands  it  of  me,  I 
may  oppofe  in  compenfation  the  debt  which  he  owes  me,  althoogl^ 
the  term  of  three  months  allowed  him^  is  not  yet  expired  i  for  it  is 
only  a  feerm  granted  as  a  matter  of  grace,  in  order  to  flop  the  rigour 
of  an  execution,  but  which  cannot  delay  the  compcnfadon :  aliud 
^  diem  Migationif  mn  vemffi^  aliud  butttanitatir  gratia  tempus  indulgtri 
JUutionis^  L,  16.  §  l*ff.  de  Coa^nf, 
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-  .       3d|  The  debt  oppofed  by  way  of  compezifation  muft 

•^  ^^^  ^   be  aquidated.  L.fin.  {a)  ^i.  Cod.de  Compenf. 

A  debt  is  liquidated  when  it  is  evident  that  it  is  due,  and  to 
what  amount,  cum  cerium  efl^  an  et  quantum  deheatur. 

A  difputed  debt,  then,  is  not  liquidated,  and  cannot  be  oppofed 
in  compenfation,  unlefs  the  perfon  who  loppofes  it  has  proof  at 
hand,  and  is  in  a  fituation  to  juftify  his  claim  promptly  and  fum* 
manly. 

Even  if  it  be  evident  that  it  is  due,  if  it  is  not  clear  to  what 
amount  it  is  fo,  and  if  the  liquidation  depends  upon  an  account  of 
which  a  long  difcuflion  would  be  neceilary,  the  debt  is  not  liqu^ 
dated,  and  cannot  be  oppofed  in  compenfation. 
P  -       4th,  The  debt  muft  be  determinate;  therefore,  if  a 

perfon  charge  his  heir  to  give  me  a  hundred  pounds,  or 
his'^iwo  coach-horfes,  and  I  am  indebted  to  the  heir  in  the  like  fum 
of  a  hundred  pounds,  I  cannot  oppofe  the  legacy  to  his  demand^ 
whilft  ha  has  an  ele Aion  to  give  me  the  horfes,  becaufe  tbe  money 
is  not  due  determinately.  But  if  the  choice  had  been  given  to  me^ 
I  might  infift  upon  the  compeniation,  winch,  however,  would  only 
attach  upon  my  choice  being  declared :  *^Ji  debeai  decern  miliia  euet 
ifcminemf  utrum  volet  adverfartus;  ita  compenfatie  ^nuttaUtr^Ji  adver* 
farius  palam  dixiffit^  utrum  volutjffetJ*  X.  %%• 
-  -       5th,  The  debt  muft  be  due  to  the  very  perfon  who  op* 

pofds  it  as  a  compen&tion,  ^  tjm  fuod  mn  ei  debetur  qui 
convenitur  fed  alii  compenfatio  fieri  nmpotefi"  X.  5^  Cod.  diH.  tk. 
'    Therefore,  I  cannot  fet  off,  againft  a  debt  due  from  myfelf,  one  ' 
which  is  due  to  a  perfon  of  whom  I  am  tutor  or  curator,  or  to  my 
wife,  having  a  feparate  eftate. 

If  I  had  a  community  ^nth  my  wife,  what  is  due  to  her  is  due  tB 
me,  and  I  may  therefore  oppofe  it  to  the  claim  of  my  creditor  (i) ^ 
Pi^nian  in  Z.  i8.  $  i*ff*  de  Compenf.  carries  this  principle  fo  far 
as  to  decide,  that  my  creditor  is  not  bound  to  accept,  by  way  of 
compenfation,  what  is  due  from  him  to  a  third  peiibn,  although 
that  perfon  intervenes,  and  exprefsly  fignifies  his  conlent.  <<  Gn^ 
ditor  compenf  art  non  cogitur  quod  alii  quam  deUtori  fuo  debet:  quamvis 
creditor  ejus  pro  eoy  qui  amvenitur^  proprium  debitum  velit  compenfarel* 
Thus,  you  demand  a  payment  of  a  hundred  pounds  which  is  due  to 

(«)  Ita  tanen  compeofatioDei  objici  jttbemttf>  fi  caufii,  ex  qoa  compeniattiri  liqaidata 
ficy  ft  oon  malus  ambagibut  ionodata. 

{h)  But  the  Bnglip  law  does  not  admit  the  boibaDd  to  fet  off  t  debt  doe  to  the  orifc  ; 

nor,  on  the  other  haod»  can  a  debt  dos  honk  the  mk  be  itt  off  againft  a  demand  of  the 

boiband :  the  diftin^on  of  a  community  or  feporation  of  property  does  not  exift,  except 

ahrottgh  the  medium  of  trufteet.    In  the  following  inftaoce,  the  Engtifi  law  would  cleariy 

*  not  accord  with  die  opinion  which  fetlitr  faai  adopted  ftom  Barh^at, 

you 
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jou  irom  me.  Tou  owe  the  like  fum  to  Pitir^  and  I  produce  an 
inftniment,  hj  which  Pitir  confents  diat  the  money  dtie  to  hiiu 
Ihall  be  allowed  as  a  compenfation  for  my  debt  to  you.  Papinian 
infifts,  that  you  are  not  bound  to  accede  to  this  compenfation ;  but 
Barbijrac^  in  his  notes  upon  Pi^endoff^  is  jtiftly  6i  opinion,  that 
Papinian  has  carried  a  legal  fubtlety  too  far^  and  that  the  compen- 
lation  ought  to  be  admitted.  For,  as  it  is  indifimnt  to  you  whether 
you  receive  the  money  from  Peter^  or  from  me, .  it  is  unjuft  to  in-* 
ftitttte  your  fuit  againft  me  for  the  payment  of  this  fum,  when  Peter 
b  willing  that  you  (hould  receive  it  from  him  on  my  account,  by 
way  of  compenfation  for  that  which  you  owe  him. 

There  is  a  diftinflion,  by  which  Barbeyrac  may  be  reconciled  with 
Papinian.  If  the  fum  which  I  owe  to  Peter  h  equal  to  that  which 
you  owe  me,  I  cannot  avoid  a  compenfation,  when  you  make  Peter 
an  intervening  party  to  the  fuit,  and  he  confents  to  it ;  in  this  cafe, 
die  opinion  of  Barbejrac  ought  to  be  adopted.  But  if  the  fum 
which  you  owe  to  Peter  is  lefs  than  my  debt  to  you,  notwitfaftanding 
Peter  may  agree  to  the  compenfation,  you  are  not  obliged,  ac- 
cording to  the  decifion  of  Papinian^  to  accept  of  it,  unlels  at  the 
fame  time  I  oilcrr  to  pay  you  the  balance  \  iotf  otherwife,  you  would 
be  obliged  to  accept  of  your  debt  by  parcels,  which  you  are  not  bound 
to  do.  It  is  only  where  I  am  perfonally  your  creditor,  to  the 
amount  of  part  of  the  debt  due  from  me  to  you,  that  compenfation 
takes  place,  and,  notwithftanding  your  diflent,  exdngui£bes  your 
demand,  fo  far  as  die  two  accounts  concur. 

It  is  the  concurrence  of  the  qualides  of  debtor  and  creditor  m  the 
fame  perfon  which  induces  pUno  jure  a  compenfadon  to  the  ex* 
tent  of  their  concurrence ;  as  a  perfon  cannot  be  truly  my  creditor, 
widiout  dedu£king  what  is  due  from  him  to  me,  nor  my  debtor, 
without  the  like  dedudion  of  what  is  due  from  me  to  him. 

A  perfon  to  whom  the  rights  of  a  creditor  are  ceded,  is  not,  ac« 
eording  to  the  fubdety  of  law,  a  creditor,  but  only  a  procurator,  or 
attorney  in  rem  fuam*  Neverthelefs,  as  he  is  in  effe£k  a  creditor, 
when  he  has  given  nodce  to  the  debtor  of  the  transfer  of  the  debt, 
he  may  oppofe  the  compenfadon  of  fuch  a  debt  againft  a  demand 
from  him  by  the  debtor,  as  much  as  any  debt  due  to  him  on  hii 
own  account:  in  rem  fuam  procurator  datus^Ji  vice  mutua  convematur 
^quitate  compenfationis  utetur.  L.  l%»ff*  de  Comp. 
P  -   The  rule  which  we  hiive  juft  eftabliflied,  that  we  can  onlj 

oppofoby  way  of  compenfadon  what  is  due  to  ourfclres, 
is  fubjed  to  an  excepdon  in  the  cafe  of  furedes.  A  perfon  required 
to  pay  a  fum  of  money,  to  which  he  is  liable  as  a  furety,  may  o^ 
pofe  as  a  compenfadoui  not  only  what  is  due  from  the  creditor  to 

himfelf, 
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himfelfj  but  alfo  what  is  due  to  the  principal  debtor.  <<  Si  quid  a 
fidejuffore  petittsr  eqmjjimum  eft  fidejujforem  tligert  quod  ipfi^  an  guod 
rio  debttur  nmpenfare  mtdit.  X.  5*  ^*  d.  /. 

The  reafon  is,  that  it  is  of  the  f^bftance  of  fuch  an  engagement 
that  the  furety  cannot  be  obliged  to  more  than  tlie  principal^  and^ 
confequently,  that  he  may  avail  himfelf  of  all  the  fame  grounds  of 
defence :  fupra^  n.  380.  Now  the  principal  debtor,  may  oppofe^  by 
way  of  compenfation,  what  is  due  from  the  creditor  to  him  \  con- 
fequently>  the  furety  may  alfo  oppofe  the  compenfation  of  the  fame 
debt. 

It  18  not  the  fame  vice  verfd  \  the  principal  cannot  oppofe  to  his 
own  creditor  the  compenfation  of  a  debt  to  his  fureties. 

As  to  whether  a  debtor  in  folido  may  oppofe  what  is  due  to  his 
co-debtor,  vid.fupra^  n.  274. 

P  ^  -  The  debt  which  is  oppofed  as  a  compenfation  muft  be 
due  from  the  fame  perfon  to  whom  it  is  oppofed.  For 
Inftancei  if  a  perfon  demands  from  me  the  payment  of  his  debt,  I 
camnot  oppofe  to  himj  by  way  of  compenfation,  a  debt  from  the 
minors,  to  whom  he  is  tutor ;  and  vice  verfd^  if  in  his  quality  of 
tutor  he  demands  from  me  the  payment  of  the  debt  due  to  the 
minors,  I  cannot  oppofe  a  compenfation  of  what  he  owes  me  him- 
felf: ^  Id  quod  pupillorum  nomine  dthetur^  ft  tutor  petat  non  ^offe  com* 
penfationem  objici  ejus  pecunia  quam  ipfe  tutor  fuo  nomine  debet!* 
L,  23.  d.  t. 

For  the  fame  reafon,  I  cannot  oppofe  to  my  creditor  a  compen- 
fation of  what  his  wife  owes  me,  when  (he  has  a  feparate  property ; 
but  I  may  do  it,  if  their  property  is  held  in  common,  becaufe  he  is 
l)ound  for  the  debts  of  his  wife,  and  has  himfelf  become  debtor  by 
the  community  of  property  between  them.  This  would  hold  good, 
even  if  there  had  been  a  claufe  of  feparation,  with  refpe£t  to  debts  j 
unlefs  he  proves  by  an  inventory  that  there  is  no  money  of  his 
wife  in  his  hands ;  for,  otherwife,  he  is  debtor  of  what  is  due  by 
his  wife.  An  argument  may  be  drawn  in  favour  of  our  decifion^ 
from  the  law  19.  (a)  which  decides,  that  the  compenfation  of  what 
is  due  by  a  Have  may,  to  the  extent  of  his  peadimm,  be  oppofed  to 
.the  mailer }  the  debt  of  the  flave  being  to  that  extent  the  debt  of 
the  mafter. 

If  my  creditor  has  transferred  the  debt  which  is  due  from  me» 

I  may-  oppofe  to  the  demand  of  the  aflignee,  npt  only  what  is  due 

^firom  himfelf,  but  alfo  what  is  due  from  the  original  creditor,  prc^ 

.Tided  his  debt  to  me  was  contra£led  before  I  had  notice  of  the 

t^aqtfer ;  for  as  the  credit  could  not  pafs  to  the  aiBgnee,  until  it 

{a)  Debitor  pccttoiam  poUicam  iervo  publico  citratoluntatem  eoraoi  Ibltit,  quibos  do- 
Mcam  tt£t%  foln  pocuit ;  obligitio  prtAina  mancbit,  ki  dabicut  el  cemptftratio  pcculii  iint 
^ood  fcrvus  pabticua  habcbit.  i 

Vot.  L.  S  e      «  was 
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^ras  notified  to  the  debtor,  according  to  the  maxim  of  the  hw  of 
France^  tranfport  ne  faiftt  s*il  n'eft  ftgntfii  \  and  as  it  reds  till  diat 
time  in  the  original  cteditor,  the  claims,  which  I  in  the  mean  rime 
acquire  againft  him,  cxtinguifli  pleno  jurey  fo  as  far  they  concur 
the  claims  which  he  has  againft  me. 

If  the  mutual  credit  is  grven  after  notice  of  the  transfer,  it  docs 
not  produce  any  compenfation,  becaufe,  by  the  fignification  of  fuch 
transfer,  the  perfon  transferring  has  ccafed  to  be  my  creditor  5  or,  if 
he  18  fo,  it  is  mtrtXy  fubtUttate  juris^  et  mn  juris  effeBu 

Although  I  were  creditor  previous  to  the  transfer,  yet  if,  purely 
and  fimply,  I  aflented  to  fuch  transfer,  with  full  knowledge  of  my 
right,  I  (hould  be  deemed  to  have  renounced  the  right  of  compen- 
fation,  and  could  not  oppofe  it  to  the  aflignee,  who  had  relied  ^pon 
my  aflent  (my  rights  againft  the  original  creditor  being  favcd). 
This  was  decided  by  fome  afrctSy  cited  by  Defpeijfes^ 

-  _        According  to  the  principles  of  the  Roman  law,  I  may 

oppofe  to  you,  in  compenfation  of  what  I  owe  you  here,  a 
fum  which  you  owe  me,  payable  in  another  place,  allowing 
the  expence  of  remitting  it  from  that  place  to  this.  i.  15.  {a) 
ff.  de  Cotnp,  A  creditor,  according  to  the  principles  of  the  Ro^ 
man  law,  having  an  aSion  de  to  qt/od  certo  loco,  to  oblige  his  debtor 
10  pay,  in  the  place  where  he  happens  to  be,  a  fum  payable  in  ano- 
ther place,  upon  allowing  the  expence  of  a  remittance,  he  may  con- 
fequently  oblige  him  to  compenfate.  But  this  afbioU)  de  eo  quod 
certo  hcoy  not  being  in  ufe  with  us,  and  as  the  creditor  cannot  de- 
mand the  payment  of  a  fum  payable  in  a  certain  place,  any  where 
elfe  than  in  that  place,  fupra^  n.  239,  it  would  feem  a  necefTary 
conclufion,  that  he  could  not  oppofe  it  in  compenfation  of  what  h^ 
owed  in  another  place  \  neverthelefs,  Domat,  P.  I  •  L.  4.  T.  2. 
JeH.  2.  «.  8,  thinks  that  this  compenfation  ought  to  be  admitted, 
upon  allowing  the  value  of  the  remittance.  This  appears  fufficiently 
equitable,  as  compenfation  is  very  favourable. 

-  g  -|        It  is  evident,  that  I  cannot  oppofe  fcTyou,  in  compen- 

fation  of  what  I  owe  you,  the  principal  of  an  annuity, 
which  you  owe  to  me,  but  merely  the  arrears  which  have  accrued; 
for  the  principal  of  an  annuity  is  not  properly  due,  it  is  only  in 
facultate  Juriionis.  '' 

§  III.     Hovi  a  Compenfation  is  made  ;  and  of  its  EffeBs, 

*  -        Compenfation  is  made  pleno  jure^  plactiit  quod  invicem 

5vy  J   ife&rf/jr  ipfijure  compenfare/L.  21.^.  de  Comp.  There  was, 

(«)  PecammH  ctrtt  loio  a  Tit'to  Jjri  ftipaUcuf  fum ;  U  petit  •  me,  quam  ei  dcbeo,  pe* 
•evniam ;  qusero  an  hoc  qooque  penOradam  fit,  qnati  nwa  iotfrfiiit,  cerco  loco  (bri  ?  Ke* 
fpAndic,  C  Tiima  petit,  cam  qooquf  pecunirao,  qoam  certo  loco  promifit*  10  compeafi* 
tioaem  deduci  oportet :  fed  cum  fua  caufa,  Sd  ett,  lit  ytio  hibettnr,  quanu  Tnii  inta- 
fintr'iK,  to  loto,  qvo  ooBvtacfi^  ffCiiaUm  darL 

however. 
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however,  in  this  refped,  according  to  the  Roman  law,  a  diffv^renco     ^ 
between  debts  proceeding  from  contra£ls  bonajideij  and  thofe  pro- 
ceeding from  contm&sJiriSH  juris.    This  difference  was  abrogated 
by  the  conftitution  of  Ju/linutrii  in  the  law  Jin,  cod.  d.  /•  Compenfa* 
tiones  ex  omnibus  ipfo  jure  fieri  fancimus.  d*  L 

When  it  is'faid  that  compenfation  is  /nade  ipfojiirtj  it  means  that 
it  is  made  by  the  mere  operation  of  law,  witliout  being  pronounced 
by  the  judge,  or  oppofed  by  the  parties. 

As  foon  as  a  perfon  who  was  creditor  of  another  becomes  hit 
debtor  of  a  fum  of  money,  or  other  matter  fufceptible  of  compen* 
fatiou  with  that  of  which  he  was  a  creditor ;  and  vice  verfd^  as 
foon  as  a  perfon  who  was  debtor  of  anotlier,  becomes  his  creditor 
of  a  fum  fufceptible  of  compenfation  with  that  of  which  he  was 
debtor,  a  compenfation  is  made,  and  the  refpeAive  debts  are  from 
thenceforth  cxtinguiflied,  to  the  extent  of  their  concurrence,  by 
virtue  of  the  law  of  compenfation . 

This  interpretation  is  conformable  to  all  the  explanations  which 
lexicographers  have  given  to  the  term  ipfojure.  Ipfo  jure  fieri  di" 
citur^  fays  Briffon,  quod  ipfa  legis  potefiate  et  auSoritate  abfque  magifira^ 
tus  auxilio  et  fine  exceptioms  ope  fit^  Verba  ipfo  jure^izys  SpigeliuSp 
intclligunturfme  pa&o  hominis,  Ipfo  jure  confifteredicitur^  fays  Prat&> 
jus,  quod  J  exfola  legum  potefiate  et  au^oritate,  fine  magifiraius  opera^ 
cori/yiit. 

Our  principle,  that  compenfation  extinguiihes  mutual  debts,  ipfa 
j^ris  potefiate,  without  being  oppofed,  or  pronounced,  is  eftabliihed 
not  only  by  the  term  ipfo  jure,  a  term  to  which  no  other  fenfe  can 
be  given,  but  alfo  by  the  effefts  which  the  texts  of  laMr  give  to  com^ 
penfation. 

For  inftance,  Paulul,  fent.  11.  5.  3,  fays,  that  if  my  creditor  den 
niands  from  me  the  whole  fum  of  which  he  was  creditor,  without 
offering  to  dedu£l  the  amount  for  which  he  has  become  my  debtor, 
fac  incurs  by  this  demaad  the  penalty  of  an  exceilive  claim,  fi  totum 
petafy  plus  petendoy  caufa  cadjt,  which  evidently  fuppofes  our  prin- 
ciple, that  even  before  I  have  oppofed  a  compenfation  to  my  ere* 
ditor,  the  debt  for  which  he  has  become  niy  debtor  has  already 
l^flened,  and  extipguiflied  his  demand  fofar  as  they  concur. 

The  other  effe^spf  compenfation  about  to  be  mentioned^-lik^ 
wife  eftablifh  our  ps^m^iple. 

•  * 

With  regard  to  thoi]e>  texts  of  law,  which  have  been  ufually  op- 
.polled  to  this  principle,  and  which  fpeak.  of  compenfation  oppofed 
to  the  demand  of  a  creditor,  and  of  com'penfations  admitted  or  r«- 
je£^ed  by  the  judge,  they  contain  nothing  from  which  it  ought  to 
be  concluded,  that  compenfation  cannot  take  effeft,  without  being 
oppofed  or  pronoun^d.    It  is  true,  that  if  a  perfon  who  was  my 

E  e  2  creditor 
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creditor  df  a  certain  fum,  and  has  fincc  become  my  debtor  for  as 
much,  inftitutes  a  demand  againft  me  for  payment,  I  fliall  be 
obliged,  in  order  to  proteft  myfclf,  to  oppofc  the  cortpcnfation  of 
the  fum  for  which  he  has  become  my  debtor  \  otherwtfe,  the  jadgc, 
who  fifees  the  proofs  of  his  demand  againft  me,  and  who  cannot  di- 
riiie  the  demand  which  I  have  on  my  part  againft  him,  would  of 
courfc  decide  in  his  favour.  Mention  is  therefore  made  in  tbefe 
texts  of  compenfations  oppofed  by  a  party,  admitted  or  rcjcacd  by 
the  judge ;  but  it  ought  not  to  be  concluded  from  thence,  that  the 
debt  was  not  previoufly  acquitted  by  force  of  the  compenfaton.  I 
am  only  obliged  to  oppofe  tlie  compenfation  for, the  purpofe  of  in- 
forming the  judge,  that  it  has  taken  place  \  in  the  fame  manner  as 
I  am  obliged,  if  any  one  demands  a  debt  from  me  which  I  have 
paid,  to  oppofe  and  produce  the  apquittances. 

It  13  alfo  ufual  to  oppofe  to  our  principle  the  L,  6.  rm/.  de  Cm- 
P^nf.  in  which  a  compenfation  is  called  mutua  petitio ;  and  which  feems 
to  fuppofe  that  the  refpefiive  a£bions  of  the  parties  fubfiil  untilthe 
judge  has  pronounced  a  compenfation.  The  anfwer  is,  that  it  is 
only  in  a  very  improper  fenfe  that  the  compenfation  oppofed  by  the 
defendant  is,  in  this  law,  called  mutua  petitio^  which  only  fignifies  the 
(imple  allegation  of  the  mutual  demand  of  the  defendant,  by  which 
that  of  the  plaintiff  was  extinguifhed.  Our  anfwer  is  founded  upon 
the  law  21.^.  de  Comp  where  it  is  exprefsly  fliewn,  that  the  pcrfon 
alleging  the  compenfation  does  not  make  a  reciprocal  demand,  but 
merely  defends  himfelf  from  the  demand  againft  him,  by  fhmng 
that,  fo  far  as  the  amount  of  the  fum  oppofed  in  compenfatioHj  it 
does  not  fubfift  :  pojlquam  placutt  Inter  omnes^  fays  this  law,  \i  qtisi 
invtcem  debetur  ipfojure  compenfnriy  ft  procurator  ahfentis  conveniaiur, 
mn  debebitde  ratocavere  (/i),  before  he  is  admitted  to  allege  the  com- 
penfation, which  he  would  be  if  he  was  making  a  demand  or  oppo- 
Cte  claim  :  <'  quia  nihil  compenfat^  fed  ab  initio  minus  ab  eopetitur;* 
that  is  to  fay,  *<  mn  ipfe  compenfat^  non  iffe  aliquid  mutuo  petity  Jei 
atlegat  compenfationem  ipfo  jure  faBam^  qua  ab  initic  jus  petiiv'u 
ipfojure  minuit" 

r  ^  -^  The  efFe^is  of  compenfation  are  the  confequences  of  the 
•^  principle  thus  eftabliflicd ;  thefcarc,  ift,  that  if  my  at- 
ditot)  to  whom  I  have  given  goods  in  pledge,  becomes  my  debtor,  I 
may  reclaim  the  goods  upon  offering  die  balance,  if  any,  in  his 
favour ;  the  compenfation  of  the  debt  due  to  me  being  equivalent  to 
a  payment.  Thi^  is  the  decifion  of  the  law  la.  (b)  Ccd*  dt 
Compenf 

(4)  Thit  miy  be  cnuflated— xivf  fiiiin  to  prtfecutim 

(^)  Invlcem  debiti  compenratioDe  habita,  ft  quid  afnplius  debeas,  fidvent,  yd  KCipert 
ntditore  nolepte  oflferena  et  cooCgnatvtn  dcpoocvy  ^  pigftoribut  agae  poCea. 
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ad,  If  you  had  a  debt  due  from  me  which  carried  intereft,  and 
afterwards  became  my  debtor  of  a  fum,  which  from  its  nature  did 
not  carry  intereft,  my  debt  would  be  held  to  be  difcharged  to  the 
extent  of  the  mutual  crediti  from  the  time  of  fuch  credit  taking 
place,  and  intereft  would  only  be  due  for  tlie  balance  from  that 
time.  For  inftance,  if  you  were  my  creditor  of.  a  fum  of  looo/* 
for  the  price  of  an  eftate  which  you  have  fold  and  conveyed  to  me, 
and  afterwards  you  became  fole  heir  to  Peter^  who  owed  me  the 
fum  of  800/.  for  a  loan ;  from  the  time  of  your  becoming  heir  to 
Piler,  and  in  tliat  quality  my  debtor  of  8co/.  that  is,  from  tlie 
death  oi  Peter  J  your  demand  of  1000/.  is  to  be  regarded  as  acquitted 
to  tlie  amount  of  8ooA  and  fuhfifUng  only  for  the  remaining  2ooA 
and  from  that  time  the  intereft  will  only  continue  to  run  upon  the 
remaining  200/.  This  is  decided  by  the  conftitution  of  Severus^  as 
ftated  by  Ulpian  \  **  Cum  alter  alteri  pecuniamjine  ufuris^  alter  ufu'» 
rariain  debet^  conjYitutum  $Jl  a  dtvo  Severo  cettcurrentls  apud  titfi4mque 
quantiiatis  ufuras  mn  ejfe praflandas^^  L,  i|.^  de  Compenf, 

The  fame  decifion  occurs  in  the  conftitution  of  Alexander :  *«  Si 
eon/tat  pecunlam  invicem  deheri^  ipfo  jure  pro  filuto  compenfatiohem  ho'- 
beri  oportet  ex  eo  tempore^  ex  quo  ab  utraque  parte  debet ur  utrique  quoad 
concurrentes  quantitates^  ^jtfyui  foltus  quod  ampltus  apud  alterum  cji 
nfura  debenture**  L*  4*  Cod.  diHo  titulo. 

This  effe£l  only  takes  place  in  ordinary  compenfations,  quantiiatis 
eerta  ac  determinafa  ad  certatn  ac  determinatam  quantitatem  :  which 
operate  plem  Jure ;  but,  upon  compenfations  which  only  take  eSc£\ 
from  the  day  of  their  being  oppofed,  the  intereft  only  ceafes  from 
that  time.  For  inftance,  if  you  were  my  creditor  of  100/.  for  the 
price  of  an  eftate  which  you  have  fold  to  me,  and  which  confe- 
quently  carried  intereft,  and  afterwards  become  fole  heir  of  Peter, 
who  has.  left  me  two  coach  horfes,  or  loo/.  at  my  choice;  the  in- 
tereft of  the  100/.  due  to  you  would  not  ceafe  from  the  day  of  the 
death  of  Peter,  on  which  you  became  my  debtor  of  the  legacy, 
but  only  from  the  day  when  I  declared  my^  choice  of  the  100  A 
for  my  legacy;  as  it  is  only  from  this  day  tliat  a  compenfation 
lakes  place,  as  we  have  already  obferved,  fupra,  0.  593. 
r  tfoi  1  Although  my  creditor  is  not  bound  to  receive  a  real 
payment  in  parcels,  fupra,  n,  498.  yet»  if  he  becomea  my 
debtor  for  a  lefs  fum,  he  is  obliged  to  fufier  a  partial  difcharge  of 
his  debt,  by  virtue  of  the|Compenfation|  as  refults  from  the  laws 
above  cited. 

r  6qi  1        ^^*  ^^  ^  ^^^  y^^^  debtor  of  3006/.  upon  three  dif-. 

fe^ent  accounts,  and  afterwards  become  your  creditor  of 

1000/.  the  compenfation  of  my  demand  of  1000/.  ought  to  be  made 

againft  that  dpbt  which  it  is  moft  my  intereft  to  acquit.  The  reafon 

£^3  ih 
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is>  that  as  compenfation  is  in  lieu  of  a  payment,  and  as  payments 
are  applied  to  that  debt  which  the  debtor  has  moft  intereft  to  dif- 
charge,  fupra^  ».  530.  compenfation  ought  to  be  made  in  the  like 
manner. 

This  decifion  only  applies  when  all  the  debts  from  me  to  yog 
were  incurred  previous  to  the  demand  which  I  have  acquired 
againft  you.  But  if  being  your  debtor  of  loooL  I  became  your 
creditor  of  the  fame  fum,  and  afterwards  contra&ed  a  new  debt  in 
your  favour ;  although  I  might  have  a  greater  intereft  in  acquitting 
the  laft  debt  than  the  firft,  you  may  demand  the  payment  of  it, 
without  my  being  entitled  to  oppofe  the  compenfation  of-  the  debt 
from  you,  as  this  became  extindi  as  foon  as  it  arofe,  being  plew 
jure  compenfated  with  my  former  debt.  Tindar.  traB,  de  Comp. 
Art.  7.  in  fin,  Sebq/i.  Med.  P.  2.  §  12. 

r  ^  -y  If  iny  creditor  of  a  certain  fum  afterwards  becomes 
my  debtor  to  the  fame  amount,  and,  notwithftanding  the 
compenfation  which  has  pleno  jure  extinguifhed  our  refpeSivc  de- 
mands, I  pay  him  the  amount  of  his  debt,  I  may  recover  the  fum 
which  I  have  fo  paid,  by  the  a3ion  called  conditio  indebiti.  This 
is  decided  by  Ulpian^  in  the  law' 10.  {a)  ^\.ff,  dcCompenf* 

This  text  proves  very  evidently  the  principle  which  we  have 
eftabliftied,  that  compenfation  is  made  pleno  jurey  and,  by  mere 
operation  of  law,  extinguiibes  the  refpeflive  debts,  without  its 
being  oppofed  by  the  parties,  or  pronounced  by  the  judge ;  other- 
wife,  if,  at  the  time  of  payment,  no  compenfation  had  been  oppofed, 
or  pronounced,  it  could  not  be  faid  that  I  had  paid  what  I  did 
not  owe. 

Hence  arifes  a  queftion  upon  the  following  fuppofition :  I  was 
your  debtor  for  tooo/.  I  have  fmce  become  fole  heir  to  Peter y  who 
was  your  creditor  for  a  like  fum,  upon  a  partition  of  property :  not- 
withftanding the  compenfation,  I  have  paid  you  the  1000/.  \  after- 
wards; your  efiefks,  and  efpecially  thofe  which  were  allotted  to  you 
by  the  partition  with  Peter^  have  been  feized  by  your  creditors.  I 
oppofe  the  decree,  and  demand  a  preference  out  of  the  price  of 
thefe  goods,  for  the  money  due  to  me  as  heir  of  Peter^  on  account 
of  the  privilege  attached^  to  partitions;  are  the  other  creditors 
entitled  to  oppofe  this  preference  ?  it  appears  that'thcy  are ;  for  the 
demand  of  P^^upon  the  partition  became  extind,  by  virtue  of  the 
compensation,  upon  my  fucceeding  to  it :  the  payment  which  I  after- 
:wards  made  could  not  revive  our  refpe£tive  demands,  which  the 
compenfation  had  extinguiftifed  \  it  could  only  give  ,  me  a  Gmple 
a£lion  to  recover  the  fum  which  I  paid  you,  as  hating  been  paid 

(«)  Si  quit  igitnr  compenfare  potens,  folreritj  condlceie  pQteiJtj,  quafi  iiideblto  folato. 

when 
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when  it  was  not  dae ;  and  this  adlion  has  no  hypothecation^  or  at 
moft  a  fimple  hypothecation,  from  the  day  of  the  acquittante>  if  it 
was  before  a  notary.  It  ought  not  to  be  in  my  power,  by  volun<^ 
tarily  paying  you  a  debt  which  was  extinguifhed  by  the  compen-* 
fation,  to  revive  my  demand,  and  the  hypothecation  attached  to  it, 
to  the  prejudice  of  the  other  creditors,  and  of  the  right  of  priority 
in  hypothecation,  which  they  had  acquired  by  the  extinguiihment 
of  our  refpe£bive  demands. 

Notwithftanding  thefe  reafons,  I  think,  tliat  a  didinflion  muft 
be  made  upon  this  qucftion.  If,  after  the  fucceflion  of  Ptier  had  de- 
volved upon  me,  but  before  I  knew  of  the  demand  againft  you,  I 
paid  you  the  loco/.  which  I  owed  you,  I  think  I  ought  to  retain 
my  priority  for  the  demand  to  which  I  have  fucceeded,  and  that  in 
this  cafe  no  compenfation  fhould  be  deemed  to  have  taken  place* 
The  reafon  is,  that  compenfation  being  a  fidion  of  law,  Which 
fuppofes  the  parties  to  be  refpeAively  paid,  as  foon  as  they  becomii 
at  once  creditors  and  debtors,  fuch  fidion,  which  is  edabliflied  in 
favour  of  the  parties  between  whom  the  compenfation  is  made^ 
(hould  only  take  place  where  it  is  not  prejudicial  to  them,  and  has 
not  led  them  into  any  error,  for  a  benefit  of  the  law  ought  never  to 
be  prejudicial  to  thofe  in  whofe  favour  it  is  conftituted ;  benefictum 
iegisnon  debet  effe  captiofum.     It  ought  not  then  to  be  fuppofed  that 
there  is  any  compenfation  in  this  cafe  \  for  it  would  be  prejudicial 
to  me  \  it  would  lead  me  into  an  error ;  it  would,  without  an j 
fault  of  mine,  be  the  caufe  of  my  lofing  looo/.  for  which  1  had  a 
privileged  hypothecation.     It  muft  be  decided  otherwife,  if  I  did 
not  pay  you  the  looo/.  till  after  the  inventory  of  the  fucceflion  of 
JPeter  had  been  taken,  which  apprized  me  of  the  dematid  that  the 
fucceflion  had  again  ft  you  ;  there  is  nothing  in  this  cafe  to  prevent 
its  being  held  that  the  compeuflition  h.is  extinguiflied  our  refpe£tive 
demands,  it  is  not  the  law  of  compenfation  which  has  caufed  me 
any  prejudice,  or  led  me  into  nn  error.  If  I  lofc  the  looo/.  which  I 
have  fooliflily  paid  to  you,  I  ought  not  to  impute  it  to  the  law  of 
compenfation,  but  to  myfclf,  in  having  voluntarily  paid  you  a  debt 
-which  I  knew  was  acquitted  by  the  compenfation ;  and  it  ought 
not  to  be  in  our  power  by  this  payment  to  revive  my  demand  in 
fraud  of  the  right  acquired  by  fubfequent  creditors. 
^    ^      -        What  ought  to  be  decided  in  the  following  cafe  ?  I 
was  your  debtor  for  looo/.  •,  I  have  fince  become  your 
creditor  for  the  fame  amount ;  as,  by  becoming  ft>Ic  heir  of  Peter j 
t<^  whom  you  owed  a  like  fum ;  upon  being  fued  by  you,  I  have 
negledcd  to  oppofe  the  compenfation  of  the  debt  from  you  to  me  ; 
I  am  condemned  to  pay  you,  and  have  paid  in  ea^ecution  of  the 
Sentence:  have  I  any  redrefs?   I  cannot^  a3  in  the  preceding  in- 

£  e  4  ftance. 
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ftance)  have  an  aAion  condiBio  indebitu  The  law  %,  Cod*  de  Camp,  {a) 
decides,  that  although  I  might  oppofe  the  compenfation  of  my  de- 
mand againft  your  action,  in  execution  of  the  fentence,  thea£Hon 
eondiilio  indcbiti  cannot  be  maintained,  becaufe  a  perfon  who  hat 
paid  in  execution  of  a  fentence  cannot  be  regarded  as  having  paid 
without  a  caufe :  now,  the  action  cwdiBio  indetiti  only  attaches, 
whep  the  payment  has  been  made  without  any  caufe,  and  confe« 
quently,  without  a  fentence :  pecunU  indebiu  per  errorem^  mm  ex 
caufa  judicaii  folut^t  effe  repetitionem  jure  condiiHoms  nen  atnlngttur, 
h*  I*  Cod*  de  Cond.  indeb.    Shall  I  then,  in  this  cafe,  be  deprived  of 
all  rcdrefs?  Under  the  circumftances  it  fiiould  be  held  that,  al« 
though  according  to  the  fubtlety  of  law,  the  compenfation  cxtin- 
guiflied  our  refpedlive  demands  from  the  inftant  that  J  fucceedcd  to 
the  demand  which  Peter  had^  againft  you,   yet,  this  compenfation 
ought  to  be  regarded  as  not  having  taken  place  \  the  demand  to 
which  I  have  fucceeded,  and  the  action  arifing  from  it,  ought  to  be 
xefto^ed  to  me,  and  I  fliould  be  admitted  to  the  profecution  of  it 
The  reafon  'is,  that  this  compenfation  having  by  the  fentence  been 
deprived  of  its  eflFedl  againft  you,  and  vrith  refped  to  your  demand 
againft  me,  the  principle  of  equity  does  not  aOow  it  to  fubfift  againft 
me,  and  with  refpcA  to  my  demand  againft  you.    This  is  property 
decided  by  Tindarus^  in  his  treatife  de  Compenf.  and  it  is  in  this 
fcnfe  that  he  explains  the  law  7.  $  i.ff.  de  Compenf.  which  fays,/ 
redionem  compenfaiionls  judex  non  babueritf  faJva  manet  petition  that 
is  to  fay,  where  the  judge  has  condemned  one  party  in  favour  of 
the   other,   notwithftanding  the   compenfation  which  had  extn- 
guifhed  their  refpe£live  demands,  whedier  it  had  not  been  oppofed, 
or,  being  oppofed,  the  judge  had  omitted  to  decide  upon  itv  the  de- 
mand which  the  party  againft  whom  the  deciGon  is  made  had  upon 
the  other,  is  preferved,  falvm  manet  petitio.  Lex  enimy  fays  Tindarus, 
hoc  ca/u  reflituit  a^ienem  peren^amy  ex  maxima  neee/ptatey  Jicut  facit 
in  multis  caftbusy  etquitate  fuggeretUey  v.  L.  1.  infin.ff.  ad,  Vellejw. 

Is  my  demand  reftored  with  or  without  the  hypothecations  which 
were  attached  to  it?  I  think  this  queftion  muft  be  anfwered  with  a 
diftin&ion  \  if  there  is  no  ground  to  fufped  that  it  was  by  coUufion 
with  you,  and  in  order  to  give  you  the  money,  to  the  prejudice  of 
your  creditors,  that  I  have  omitted  to  oppofe  the  compenfation  of 
the  demand  to  whickl  have  fucceeded :  for  inftance,if,  at  the  time 
of  the  fentence,  the  death  of  Peter  was  fcarcely  known,  or  at  leait 
the  inventory  of  his'  fucceifion,  which  alone  could  give  me  any 
knowledge  of  the  demand,  had  not  been  made,  I  think  that  my  de- 
mand ought  to  be  reftored  with  its  hypothecations ;  but  if,  with  no- 

^  («)  tx  cwft  quidem  jwUcati  [fi  debitcm]  folam  lepeti  non  poteft,  et  propter  mc  cob* 
penfiitioquf  adinicti  poteft*  Bum  t ero  ^ni  judicati  coaveottor,  copfeaiauooa&  pecoiuc 
fibi  debitc  implonre  pofle  nemioe  diibiam  tft. 
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ttoe  of  the  demand,  I  had  fufiered  myfelf  to  be  condemned  in  your 
iaTOur,  without  oppoGng  the  compenfation,  or  had  only  oppofed  it 
peffunShrik^  without  eftabliflung  it,  fo  that  the  judge  did  not  deter- 
mined it  in  my  favour  \  in  this  cafe,  my  claim  will  indeed  be  re- 
ftored»  but  I  (hall  not  be  permitted  to  exercife  the  hypothecations 
attached  to  it,  to  the  prejudice  of  die  creditors  fubfeqnent  to  me 
in  the  order  of  hypothecation,  and  whb,  upon  my  fucceeding  to  the 
claims  of  Piter^  have  acquired  a  priority  of  hypothecation,  by 
the  compenfation  and  extinction  which  then  took  place  of  our  ve^ 
fpe£itve  claims ;  as  it  is  contrary  to  equity,  that,  by  a  collufion  be- 
tween you  and  me,  I  flioutd  deprive  the  creditors  of  tbo  right  whick 
they  have  acquired. 

CHAP.    V. 

Of  the  ExtinBion  of  a  Debt  by  Confttfiott, 

P  ^  -  By  confufion  is  meant  the  concurrence  of  two  qualities 
in  the  fame  fubjeft,  which  mutually  deftroy  each  other. 

The  particular  iuftance  of  it  at  prefent  under  confideration.  Is 
the  concurrence  of  the  chara£tei5  of  creditor  and  debtor,  of  the 
fame  debt  in  the  fame  perfon.  We  (hall  examine,  ift,  In  what 
cafes  this  confufion  takes  place ;  ad.  The  ^kSt  of  it. 

The  Roman  jurifts  admitted  another  kind  of  confufion,  in  the. 
cafe  of  a  furety  fucceeding  to  the  principal  debtor,  atit  vice  verfjlg 
of  this  we  ihall  fay  nothing  at  prefent,  having  already  treated  of  it, 
fuprayVzit  II.  ch.  6.  $  i.  Corol.  6. 

$  I.     In  nubat  Cafe  this  Confufion  takes  place* 

r  6  &  1  *^^^  confufion  takes  place,  when  the  creditor  becomes 
heir  of  his  debtor,  or  vice  verfdj  when  the  debtor « be- 
comes heir  of  the  creditor  \  for  the  heir  fucceeding  to  all  the  rights 
of  the  deceafed,  and  being  fubjeCl  to  all  his  obligations,  {fuccedant 
m  touj  Its  dmtSi  tant  aclifs  quepafjifs)  when  the  creditor  becomes  the 
heir  of  the  debtor,  he  becomes,  in  his  quality  of  heir,  debtor  of  the 
very  fame  debt  of  which  he  is  creditor  on  his  ovm  account ;  and 
njice  verfiy  when  the  debtor  becomes  the  heir  of  the  creditor,  he  be- 
comes  creditor  in  that  quality  of  the  fame  debt,  of  which  he  was  on 
his  own  account  the  debtor. '  In  both  thefe  cafes,  the  qualities  oC 
creditor  and  debtor  of  the  fame  debt  become  united  in  the  fame 
peribn. 

The  fame  confequence  enfues'when  the  creditor  fucce.ds  to  the 
debtor,  by  any  other  title  which  renders  him  fubjeA  to  his  debts, 
as  if  he  is  his  univerfal  donatary  \  and  where  the  debtor  fucceeds, 
|>y  whatever  meansj  to  the  rij^tof  the  creditor.    In  all  diefe  cafes, 

the 
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the  qualities  of  creditcr  and  debtor  of  the  fame  debt  concur  in  the 
fame  perfon. 

The  fame  thing  occurs  when  the  fame  perfon  becomes  the  heir, 
both  of  the  debtor  and  creditor,  or  fucceeds  to  both  of  them  unda 
any  univerfal  title. 

The  acceptance  of  a  fucceffion  upon  truft,  to  render  a  fpedfic 
account  (fous  benefict  iPinventaireJf  doei  not  induce  any  confufion, 
for  it  is  one  of  the  effedls  of  the  benefice  iPinventairey  that  the 
beneficiary  heir  and  the  fucceffion  are  regarded  as  different  perfons, 
and  their  refpeflive  rights  are  not  confounded. 

0/the  Ejfe^s  of  Cort/ujon. 

.  ^  -  It  is  evident  that  by  the  concurrence  of  the  oppofite 
charadersy  of  debtor  and  creditor  in  the  fame  perfon,  the 
two  charaders  are  mutually  deftroyed  :  for,  it  is  impoffible  to  be 
bodi  at  once  }  a  perfon  can  neither  be  his  own  creditor  or  his  own 
debtor.  From  hence  indire^ly  refults  the  extindion  of  tlic  debt, 
when  there  is  no  other  debtor  \  for  as  there  can  be  no  debt  without 
a  debtor,  and  the  confufion  having  extinguiihed  the  charafker  of 
debtor,  in  the  only  perfon  in  whom  it  refided,  and  there  being  no 
longer  any  debtor,  there  cannot  be  any  debt.  Nonpvtefi  ejfe  oUigaih 
fitupcrfona  Migaiam 

P  ^  J.  .  The  extindion  of  the  principal  debt,  which  takes  place 
by  confufion,  when  the  creditor  becomes  heir  of  the  prin- 
cipal debtor,  or  tnV^  ^^JA%  induces  an  extinction  of  the  obligations 
of  the  fureties,  L.  38.  {a)  $  i .ff.  de  Fid.  L.  34.  {b)  §  8.  i.  7 1 .  {c)ff.  de 
SolutAotf  as  the  obligations  of  the  fureties  are  merely  ftcceflaryto 
that  of  the  principal,  Jidejujfor  accedit  obJigatiani  ret  principalii^  they 
cannot  fubfift  any  longer  than  the  principal  obligation,  to  which 
they  accede  according  to  the  rule  of  law.  <<  ^um  principalis 
taufa  nonfub/iftity  ne  ta  quidem  qu4t  fequentur  locum  habentJ^  L,  129. 
§  1,  Jf,  de  Reg,  Jur.  and,  '*  ^/^  accejfionum  hcum  obtinent^  extin^. 
guefUur  cum  principales  res  prerempt£  fuerint^  L.  2.ff.  de  PecuL 
Leg, 

'  {a)  ATido,  qui  mlhi  ex  ttftamento  Tub  conditione  decern  debuic,  fidejunbrea  accrpl, 
ct  ci  heits  extici :  dcinde  cooditblegati  cxtitit :  qusfo  an  iidejuflbr  mini  teoeahir  ^  Kt^ 
Cpoodit,  fi  ei  •  ^o  tibi  erat  Tub  cosditidQe  Ifcgatvm,  con  ab  eo  fidejuflbran  accepifisa»  hem 
exdter'u,  son  potent  habere  fidejuflbrem  obligaium,  quia  dcc  rcas  eft,  pro  qao  debcat,  ff d 
MC  ret  uUa  quK  pofllc  deberi. 

{h)  Quidam  filium  familial  a  quo  fidejuflbrem  acceperat,  heredem  loftituerat.  Qvz* 
itim  tftf  ii  juflu  t*tn*  «diiAt  li«r*litateA>,  an  pater  oum  fid^ttflbre  tjgert  pofiet  i  Vw, 
^wtiaii  reiH  (atifdapdi  rco  TatURfcipieadi  beret  tfiaOMft,  fidljuflbces  idco  libertti :  qui  pn 
•odem  apu^cundem  debere  non  poflfent. 

(r)  Thit  law  Is  oot  applicable  to  the  fubjeA. 

BeCdcs, 
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BefideSy  the  exiftence  of  a  furety  implies  that  t>f  a  principai 
debtor,  on  whofe  behalf  the  furety  is  obliged ;  therefore,  when,  by 
reafon  of  the  confufion,  there  is  no  longer  a  principal  debtor,  for 
whom  the  furety  is  obliged,  there  can  be  no  longer  apy  furety. 
This  reafon  is  given  in  Z.  38.  §  i*  jf.  de  JFid.  .quia  nee  reus  eft pr9 
quo  deheat* 

And  it  is  alfo  a  repugnancy  that  I  ihould  be  a  furety  to  any  man 
for  himfelf,  it  therefore  neceflarily  follows,  that  the  obligation  of 
the  furety  is  extinguiflied,  when  the  principal,  by  fuccecding  to  the 
rights  of  the  creditor,  is  the  very  perfon  entitled  to  the  benefit  of 
the  obligation.     Fidejujfores  ideo  liberariy  quia  pro  eodem  e^i^d  eun* 

■ 

dent  deberenon  pojfunt^  h.  34.  ^^.  de  Solut, 

-  ^  -  Contra  vice  verfd^  the  extinflion  of  the  acceilary  oUiga- 
tion  of  the  furety  by  confufion,  does  not  induce  an  ex- 
tinction of  the  principal  obligation.  Si  creditor  Jidejujfori  heresfiterii^ 
veljidejujor  creditorij  puto  convenire  confufione  obligationis  non  liberari 
reum,  L.'ji.ff^de  Fidejuff.  The  reafon  of  the  difierence  is,  that 
though  the  acceflary  obligation  cannot  fubfift  without  the  princi* 
pal,  the  principal  does  not  in  any  degree  depend  upon  the  fubfii^ 
tence  of  the  accefTary. 

Confufion  in  this  refpe&  differs  from  payment }  for,  1>y  payment 
the  thing  is  no  longer  due  ;  the  thing  when  paid  ceafes  to  be  due 
by  whomfoever  the  payment  may  be  made.  Now,  there  can  be 
no  debtor  either  as  principal  or  accefTary,  when  there  is  no  longer 
any  thing  due  :  therefore,  the  payment  by  the  furety  having  pro- 
duced the  effe£l,  that  what'  was  due  from  him  (being  the  fame 
thing  which  was  due  from  die  principal)  is  no  longer  owing  at 
all  ;  and  there  being  nothing  owing,  it  necefTarily  follows,  that  the 
obligation  of  the  principal  isextin£^,  as  well  as  that  of  the  furety  by 
whom  the  payment  was  made. 

It  is  the  fame  thing  when  there  is  a  real  releafe,  compenfation, 
novation,  or  any  other  kind  of  liberation,  which  is  equivalent  to 
payment. 

On  the  contrary,  the  only  effcft  of  cocfuGon  is  that  the  perfon 
of  the  debtor,  in  whom  the  charader  of  creditor  concurs,  ceafes 
to  be  obliged,  becaufe  no  ihan  can  be  obliged  ^o  himfelf,  perfonam 
exintit  ab  obligatione  \  but  there  is  nothing  to  prevent  the  fubfiflence 
of  the  obligation  of  the  principal  debtor,  although  there  may  be  no 
longer  any  obligarion  in  the  furety. 

For  the  fame  reafon,  when  a  creditor  of  two  debtors,  in  folido^ 
becomes  the  heir  of  one  of  them  ;  or  vice  verfd^  when  one  of  them 
becomes  heir  of  the  <:reditor,  the  obligation  of  the  other  debtor 
continues  to  fubfift. 

In  regard  to  the  queiUon,  whether  it  fubfifts  as  to  the  whole,  the 

law 


428  OfConfufton.  [P.m.  c.5. 

law  7 1  ,ff.  de  Fidij.  decides,  that  if  the  debtor  in  foHdo  were  in  part- 
nerihipi  the  one  who  only  owed  the  whole,  fubje£t  to  recourfc 
againft  the  other  in  whofe  pcrfon  theconfufion  took  place,  was  only 
obliged  as  to  the  portion  for  which  he  had  no  fuch  r^courfe,  as  it 
would  be  unjuft  tliat  he  ihould  lofe  his  right  in  confequence  of  the 
confufion. 

According  to  the  laws  of  France^  as  each  of  the  debtors  in  folido, 
mlthongh  not  engaged  in  partnerihip,  has  rccourfe  againft  the 
others  for  their  {hares,  as  we  have  feen,  fupraj  n.  28,  it  muft  be 
dated  indifcriminately,  that  in  cafe  of  a  confufion  taking  place  in 
the  perfon  of  one  of  the  debtors  in  folido,  the  other  will  only  be 
obliged,  fubje^  to  the  dedu&ion  of  fo  much  as  he  could  haTC 
claimed  from  the  party,  in  whom  the  chani£lers  unite  ',  we  have 
already  feen,  fupra^  n.  275.,  that  if  the  creditor  difcharges  one 
of  the  drbtors  in  folido,  the  other  only  continues  obliged  for  fo 
much  as  he  could  not  have  claimed  from  the  firft,  if  he  had  paid 
the  whole.  For  the  fame  reafon,  the  co-debtor  of  the  party,  who  is 
difcharged  by  way  of  confufion,  ihould  only  be  liable j  fubjed^  to 
the  deduAion  of  that  part  for  wliich  he  would  have  had  recourfc 
againft  him, 

-  ^  .  If  a  perfon  to  whom  Peter  owed  a  certain  fuin,  has 
transferred  that  debt  to  me,  and  before  Peier  has  acced- 
ed tO}  or  had  regular  notice  of  the  transfer,  the  creditor  has  become 
his  heir,  there  will  indeed  be  a  confufion  and  extin^ion  of  the 
debt;  but  as  the  creditor,  in  confequence  of  the  transfer,  became  my 
debtor,  as  to  that  particular  claim,  and  as  it  is  by  accepting  the 
fucceflion,  which  is  hi^  own  a£V,  that  the  credit  is  extinct,  he  is 
anfwerable  to  me  for  the  amount ;  for  every  debtor  is  bound  to  pay 
the  value  of  What  was  due  from  him,  when  it  has  ceafed  to  exift 
in  confequence  of  his  own  a£l,  as  we  ihall  fee,  in/ray  n»  625. 

If  the  transfer  had  been  aflented  to,  or  notified  previous  to  Ae 
time  of  the  perfon  by  whom  it  was  made  becoming  heir  of  the 
debtor,  there  would  be  no  confufion,  becaufe  he  would,  in  tSed^ 
have  been  no  longer  thexreditor,  and  I  (hould  have  become  fo  in 
his  ftead, 

.  ^  .  If  the  creditor,  becomes  heir  not  of  the  debtor  himfelf, 
"*  but  of  the  perfon  againft  whom  the  debtor  has  a  right 
of  indemnity,  there  will  not,  properly  fpeaking,  be  any  confufion  of 
the  debt,  but  it  will  neverthelefs  be  indirectly  and  efieAively  ex<, 
tinguiflied.  The  creditor  cannot  enforce  the  payment  of  it  from 
the  debtor,  after  fucceeding  to  the  obligations  of  the  party,  who^ 
was  bound  to  indemnify  him. 

r  612  1       '"  order  to  induce  a  confufion  of  the  debt,  the  cha- 
ra&ers  not  only  of  debtor  and  creditor,  but  of  fole  debtor 

and  fole  creditor,  muft  concur  in  the  fame  perfon. 

If 
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If  a  pepfon,  who  was  only  creditor  for  parti  becomes  fole  heir,  of 
the  debtor|it,is  evident  that  the  confufion  and  extin£tion  can  only 
take  place,  with  refpe£i  to  the  part  for  which  he  is  creditor ;  vice 
merfd^  if  a  creditor  of  the  whole  becomes  heir  of  the  debtor  for 
part,*  the  confufion  only  takes  place  with  refped  to  that  part. 

It  is  equally  evident,  that  if  the  creditor  is  only  one  of  feveral 
heirs  to  the  debtor  of  the  whole,  the  confufion  and  extinction  only 
takes  place  in  refpeA  of  the  pare  for  which  he  is  heir,  and  for  which 
he  is  liable  to  all  the  otlier  debts  of  the  fuccefflon ;  the  demand 
continues  to  fubfift  againft  the  others,  as  to  the  parts  for  which  they 
are  refpe&ively  liable  to  the  debts  of  tlie  dcceafed.  L.  50.^.  de 
Fid.  L.  4.  Cod.  de  Hered.  Aa.  {a). 


C  H  A  P.    VI. 

Of  the  Extlnciion  of  an  Obligation  by  the  ExtinBion  of  the  thing  due  f 
or  when  it  ceafes  to  be  fttfceptible  of  Obligation  ;  or  when  it  ij  lofi,  Ji 
ss  not  to  be  known  where  it  is. 

A  R  T  I  C  L  E    I.     • 

General  Expofition  of  the  Principles  ref peeling  this  mode  of  Debts  becotn* 

ing  extinB, 

r  61 2  1  "^^^  cannot  be  any  debt  without  fomething  being 
due,  which  forms  the  matter  and  obje&  of  the  obligation  ; 
whence  it  follows,  that  if  that  thing  is  deftroyed»  as  there  is  no 
longer  any  thing  to  form  the  matter  and  obje&  of  the  obligation^ 
there  can  be  no  longer  any  obligation.  The  extin£iion  of  the  thing 
due,  therefore,  neceflarily  induces  the  extin&ion  of  the  obligation* 
(*)  L.  33.  37.  {c)ff.  de  verb.  Oblig. 

I>  ^  -  For  the  fame  reafon,  if  the  thing  which  was  due»  in 
confequence  of  fomething  that  afterwards  occurs,  is  no 
longer  fufceptible  of  being  the  matter  and  obje£l  of  an  obligation, 
the  obligation  itfelf  cannot  continue.  That  is  the  cafe  where  the 
thing  which  was  due  can  no  longer  be  an  article  of  commerce : 
therefore,  Ulfian  fays :  //  qui  alienunt  fervum  promiftt^perduEtoeo  ad 
JHertatentj  non  tenetur.  JL.  51.  [d)  ff.  de  verb.  Oblig. 
(j)  ndt  App«oais,  No.  x\v. 

{h)  Si  Sciclmt  certo  die  daii  promlfliit,  ante  diem  moriatur,  non  tenetur  promiflbr, 
(c)/^.  Mrio.  M»rt.%h%.  40  £.3.   S%N9jum»»^  35*    i  Rtp.  $S.    Jd  the  cafe  of 

0^li4m  ^.Utdif  Paimv,   54S.  the  plamtifF  declartd,  that  10  confideration  he  had  lent   . 

the  deitadanc  a  horfry  the  defendant  proaufed  to  redeliter  it.    The  defendant  pleaded  that 

in  confcioence  of  dlfeafea  the  hnrfe  dicd»  io  that  it  could  not  be  ddifcred,  and  the  plea  waa 

ndjodied  0Ood. 

{J)  Si  certoinnnMBoti  putt  qni  in  atca  fint,  ftipulatw  fio,  et  hi  fine  culpa  pffpnlfforit 

ftrierint ;  nihil  nobis  debctun 

3        -  Accordicg 
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« 

ikcconling  to  this  principle,  if  you  were  bound  to  convey  to  me 
a  certain  plot  of  land,  which  afterwards,  under  the  authority  of  the 
law,  was  taken  for  a  common  highway,  my  claim  upon  that  plot 
of  land  would  be  extin£i ;  for,  being  no  longer  fufceptible  of  con« 
tra£ls»  it  cannot  be  the  obje£l:  and  matter  of  a  claim  or  obligation ; 
therefore,  as  there  is  no  longer  any  thing  which  can  form  an  obje£t 
of  my  claim,  the  claim  itfelf  cannot  fubfift. 

P  ^  ^  An  obligation  becomes  extin£i,  not  only  when  ths 
objeA  of  it  ceafes  generally  to  be  fufceptible  of  obliga-' 
tion,  but  alfo  when  the  thing  due  to  me  is  no  longer  fufceptible  of 
being  fi>,  although  it  may  be  fufceptible  of  an  obligation  in  fayour 
of  another 'perfon. 

The  firft  example  of  this  is  in  L.  136.  [a)  J  i.ff.  de  verb,  Oblig. 
Tou  engage  to  procure  a  right  of  way  for  me  to  my  eftate  over  an 
adjoining  field.  Before  the  right  is  granted,  I  fell  the  eftate  without 
transferring  the  benefit  of  the  contrail  \  the  daim  is  extin£t,  be- 
^aufe  ^e  right  of  way,  which  was  the  obje£l  of  it,  cannot  be  due 
to  me,  as  fuch  a  right  could  only  belong  to  the  owner  of  the  eftate. 
-  ^  ^  -  A  fecond  inftance,  is  that  where  a  perfon,  to  whom  a 
fpecific  thing  was  due  under  a  lucrative  tide,  becomes 
the  owner  of  that  thing  under  another  lucrative  title ;  the  claim 
in  refpe£l  of  it  is  extind.  Omnes  deUtores  quifpeciem  ex  caufa  lu* 
crativa  debenty  liber antur^  cum  ea /pedes  ex  caufa  lucrativa  adcrediiorcs 
perveniffet.     L.  i  j.jf.  de  Oblig.  tt  AB. . 

The  reafon  of  this  arifes  from  the  principle  already  ftated. 
When  I  become  proprietor  of  what  was  due  to  me,  it  cannot  any 
longer  be  due  to  me,  for  another  perfon  can  never  owe  me  that 
which  is  already  my  own.  It  is  a  repugnancy  diat  any  one  (hould  be 
under  an  obligation,  of  giving  me  that  I  already  have.  Nam  quod 
meum  eji^  amplius  meum  fieri  mn  potefl.  The  obligation  therefore 
cannot  fubfift,  fince  there  is  no  longer  any  thing  to  form  the  fubjeA- 
of  it. 

From  this  rule  the  corollary  is  deduced,  Du^e  caufit  lucratiwe^  in 
tandem  rem  etperfinam^  concurrere  non  poJfufU. 
P  ^  -  In  order  to  induce  the  extin£Hon  of  a  debt,  by  die  cns« 
ditor  becoming  proprietor  of  the  thing  due,  it  is  ncccf- 
fary  that  he  (hould 'have  acc^uired  a  full  and  abfolute  property  in  it^ 
if  that  is  not  the  cafe,  the  debt  fubfifts,  and  the  debtor*  is  bound  to 
do  what  remains  in  order  to  perfed  and  complete  the  property. 

For  inftance,  if  a  perfon^left  me  an  eftate,  which  he  .knew  did 
not  belong  to  him,  and  after  his  death,  and  before  the  accompUQi- 
ment  of  the  legacy,  the  proprietor  had  made  me  a  donation  of  the 

(«)  Si  qoi  xhm  Mdftmiwm  finm  dart  flipulatmt  fiicrit,  ppjifli  ivadom  p9lt«9  fc  ejot 
mte  coQfliCttttt»  fervitutcn  ilicaafttic ;  veiBcicit  ftipalttb* 

iame 


Art.  L]  ExtinSlion  of  the  thing  due.    '  4^ 

fame  eftate^  referving  the  ufufru£^y  my  claim.  In  refpe£):  of  thi^ 
eftate  upon  the  heir  of  the  teftator,  is  not  extind,  though  I  have  be- 
come proprietor  of  the  thing  which  was  due  to  me,  becaufe  fome- 
thing  is  wanting  to  complete  my  property,  viz.  the  ufufni£);  with 
which  my  eftate  is  charged  \  the  heir  then,  fo  far  continues  my 
debtor  of  the  eftate,  that  he  muft  purchafe  the  ufufru£l  for  me  or 
pay  me  the  value  of  it. 

If  the  gift  had  been  of  the  whole  property,  but  fubje£l  to  revo^ 
cation  upon  any  event,  as  the  birth  of  a  child  (a),  the  donor  not 
having  any  at  the  time  of  the  donation,  there  is  ftill  fomethihg 
wanting  to  complete  my  property,  according  to  the  rule,  **  Ndn 
videtur perfeBi  cujufque  id  effe^quod  ei  ex  caufd  auferri  poteJUJ  i.  139, 
%  \.ff.  de  Reg.  Jur.  Therefore,  the  debtor  remains  under  the  obli- 
gation of  preferving  the  eftate  to  me,  in  cafeoffuch  event  taking 
place. 

r  /S18  1  '*  ^^  ^'^^  neceflary  to  the  extin£tion  of  my  claim,  diat 
my  property  in  die  thing  due  (hould  arife  from  a 
lucrative  title.  If  I  only  acquired  it  by  an  onerous  title,  as  by 
purchafing  it,  the  debtor  is  not  liberated  ;  for  I  cannot  be  deemed 
to  have  perfeftiy  acquired  it,  when  I  have  paid  any  thing  for  the 
acquifition;  hoBemus  miht  abejfe  res  videtur,  quatenus  fum  prajlaturui* 
L.  34.  §  8.  ff.  de  Leg,  10.  My  claim  then  fubfifts  fo  far  as  to  en- 
title me  to  a  reimburfement  of  what  I  have  paid. 
J.  ^  -  Laftly,  for  my  claim  to  be  extinguifhed  when  I  become 
proprietor,  although  by  a  lucrative  title  of  the  thing  due 
to  me,  the  claim  muft  alfo  be  founded  upon  a  lucrative  title ;  for 
if  I  were  creditor  upon  an  onerous  title,  as  by  purchafe,  the  claim 
virould  not  be  extinguifhed.  **  ^um  creditor  ex  caufa  onerofay  v'el 
emptory  ex  lucraiiva  caufa  rem  habere  atperit  nihilofninus  integral 
a^ionee  retinenty  i.  19.^.  de  Ohlig,  et  AB.  adde  i.  13.  (i)  §  i  J. 
ff.  de  AB.  EmpU 

For  inftance,  if  I  buy  from  you  an  eftate  to  which  you  have  no 
title,  and  afterwards  I  become  proprietor  by  a  donation  Or  legacy 
from  the  real  owner,  my  claim  arifmg  from  the  fale  is  not  ex,tindi  \ 
hecaufe.  every  debtor,  upon  an  onerous  title,  fuch  as  a  feller,  is 
bound  to  warrant  the  thing  due,  and  this  warranty  confifts.in  the 
obligation  of  the  feller  to  caufe  the  buyer  to  have  the  thing  pur- 
chafed  by  virtue  of  the  fale,  praftare  emptori  rem  habere  licere  em 
*  caufd  venditionis  ipft  faElA.  It  is  fufScient  then  to  fupport  the  ob- 
ligation of  warranty,  if  my  ownerihip  of  the  property  does  not  rc- 
fuUfrom  the  f^le,  although  I  become  the  proprietor  by  other  means. 

■ 

(«)  This  leeins  to  be  a  condition  Implied  by  Uw  in  cafe  of  a  doMtfoti.  ^,     .   " 

(^)  Si  lundum  mlhi  afUnum  vendldeiis,  ethic  ex  cuifalii^ativa  netis/B^ttS  iit#  nik|i0« 
■uow  ex  eoipto  mibi  adTerfas  te  adio  competit. 

7  '  There 
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r  6ic%  1  '^1^'^  **  ^*^*'®  dificrcncr  between  a  thing  being  loft, 
fo  that  it  cannot  be  known  where  it  is,  and  its  baYing 
a£laally  ceafed  to  exift.  Therefore,  if  this  lofs  takes  place  without 
any  £iult  in  the  debtor,  as  when  the  thing  is  taken  by  robbers, 
the  debtor  is  liberated  as  much  as  if  tlie  thing  had  no  IcMiger  ex- 
tfted,  with  this  difference,  that  as  a  thing  once  deftroyed  can  nercr 
be  renewed,  the  debtor  is  in  that  cafe  abfolutely  liberated  from  his 
obligation  ;  whereas  the  thing  which  is  only  loft  may  be  recovered, 
and  in  this  cafe  the  debtor  is  only  liberated  whilft  the  lofs  con- 
tinnes* 

There  remains  a  queftion  upon  this  fubjedl ;  where  the  debtor  of 
a  fpecific  thing,  who  has  not  taken  upon  himfelf  the  tnflc  of  acci- 
dents, and  is  only  anfwerable  for  his  ovrn  negled,  alleges  that  the 
thing  is  loft  without  his  fault,  or  by  accident,  is  it  incumbent  on 
the  creditor  to  prove  tliat  the  lofs  was  occafioned  by  the  fault  <^ 
the  debtor,  or,  on  the  other  hand,  muft  the  debtor  prove  the  acci- 
dent which  he  alleges  to  have  taken  place  ?  I  think  that  the  proof 
is  incumbent  on  the  debtor.    If  the  perfon  who  aflerts  a  claim  is 
obliged   to  {hew  the  foundation  of  that  claim  by  proof,  the  other 
party  is  equally  bound  to  prove  what  conftitutes  the  foundation 
of  his  defence.    The  creditor  who  demands  payment  of  what  his 
debtor  has  engaged  to  give  him,  ought  to  prove  the  credit  which 
4S  the  foundation  of  his  demand.    Hic  debtor  who  refifts  that  de- 
mand, upon  the  plea  that  he  is  difcharged  by  an   accident,  which 
occafioned  a  lofs  of  the  thing  due,  ihould  prove  the  accident  which 
is  the  foundation  of  his  defence. 

This  is  conformable  to  the  do£lrine  of  Ulpian,  L.  19*  ff.  it  Pni. 
^<  In  ixcepticnibui  dicendum  ift  reum  partibus  aSforisJungi  tfforteref 
^/uffijai  enceptiofum  velut  intetitiomm  implere^  id  e/i^  probare  debere. 

ARTICLE     II. 

JFhai  hind  ff  OUigeti^m  orefubjeB  to  be  extingu^fed  by  the  Esditu* 
ticn  of  the  thing  due,  or  upon  its  l^ng  the  Capacity  to  be  due. 

-  ^      -        It  is  evident  that  obligations  of  a  certain  fpecific  thing 
^  are  extinguifhed,  with  the  extindion  of  that  thing. 

With  iefpe£l  to  alternative  obligations,  they  are  not  exdnguilh- 
ed  by  the  extin£kion  of  one  of  the  things  due  in  the  alternative  # 
but  the  obligation,  which  was  before  alternative,  becomes  deter- 
minate in  refpe£l  of  the  other  which  remains.  The  reafon  is,  that 
in  cafe  of  an  alternative  obligation  of  two  things,  both  the  things 
are  iut,/upra,  n,  246.  If  any  one  remains,  that  one  condflttcs 
due,  and  CQnfequently  fuffices  for  the  fubjeft  of  the  obligation. 

For 
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For  inftanccy  if  you  ha^e  two  horfes,  and  engage  to  gire  me  one 
of  them,  the  death  of  one  will  not  extinguifh  the  obligation,  and* 
you  will  be  bound  to  give  me  the  other ;  mn  jam  alternate^  fed 
determinate. 

-  It  is  the  fame,  if  one  of  the  things  due  to  me  in  the  alternative  is 
no  longer  capable  of  being  due  to  me  ;  as  if  I  become  the  owners* 
upon  a  lucrative  title^  of  the  ont^  the  obligation  fubfifts  as  to  the 
other.  Si  Stichum  atit  Pamphilium  miht  Jebeas,  el  alter  ex  eis  meus 
ft  foBus  eic  alia  caufi^  reliquus  debetur  mibi  i  te.  L.  16.  ff.  de 
Verb.  Oblig. 

The  principle  which  we  have  eftablifhed,  that  an  altcrnatlvfif 
obligation  is  not  extinguiihed  by  the  extindlion  of  one  of  the 
things  due  in  the  alternative,  or  upon  its  no  longer  being  fufceptibte 
of  the  obligation,  only  applies  when  the  extihdion  takes  place» 
whilft  the  obligation  continues  to  be  alternative ;  but  if  the  obli-« 
gation  had  become  determinate  to  one  of  the  things,  as  by  the 
debtor's  making  an  offer  of  payment,  and  placing  the  creditor  en 
iemeure  to  receive  it ;  there  can  be  no  doubt  but  the  obligation 
would  become  extind,  by  the  extinflion  of  the  thing  fo  ofiered* 
L.  105.  [a)  ff.  de  Verb.  Oblig. 

r  6m  1        '^^  extinftion  of  obligations  by  the  extindion  of  the 
thing  due,  cannot  take  place  with  regard  to  obligatipos 
of  a  fum  of 'money,  a  certain  quantity  of  corn,  or  wine,  or  to  obli<* 
gations  of  an  indeterminate  thing,  as  a  cow  or  horfe,  not  fpecifying 
any  cow  or  horfe  in  particular.  ^  There  cannot  be  in  this  cafe  any 
extin£lioh  of  the  thing  due,  as  there  can  be  no  extin&ion  of  what 
is  indeterminate.     Genus  nunquam  perit.    Therefore,  the  nth  laMr 
of  the  code  f  certum  petat^  decides,  that  the  debtor  of  a  fum  o£ 
money  is  not  difcharged,  in  confequence  of  his  efie&s  being  de>> 
ftroyed  by  fire,  Incendium  are  alieno  non  epcimet  debitorem  ;  for  the 
money  and  other  articles  which  have  periflied  in  the  flames,  are 
not  the  things  which  were  due.     It  is  a  fum  of  money,  which,  not 
being  determinate,  cannot  perifh.    But  if  the  obligation,  which  was 
originally  indeterminate,  became  determinate  by  an  otkr  of  the 
debtor  to  pay,  and  putting  the  creditor  en  demeure  to  receive  it^ 
there  can  be  no  doubt  but  tliat  the  obligation  would  be  extinguiflied 
by  the  extindion  of  the  particular  thing  fo  ofiered. 
P  ^       ^        Where  the  obligation  is  not  abfolutely  indeterminate^ 
and  relates  to  a  thing  indeterminate  in  itfelf,  but  confti- 

(tf )  Stipalatut  fum,  Damam  a\it  Eroten  rervuin  dan  $  cum  Damam  dares,  ego»  quo- 
BiRus  acciperem>  in  mora  fui  ;  mortuus  eft  Dama  t  aa  patet  me  ex  ftiputatu  aftionem 
luiberc  ?  Reijponuit,  fecundum  Mafliirii  Sabini  opinionem,  puto  te  ex  ftipitlatu  a^re  noa 
f  oiTc  8  nam  it  n€te  exH:mabary  A  per  debitorem  mota  aoa  tSctg  quominua  id,  <|aod  de- 
bcbat,  folveret,  cofltinu?  eum  debito  liberari. 

Vol.  I.  F  £    '       .  tuting 
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tilting  part  of  a  determinate  fet  of  thingSi  it  is  extinguiihed  by  die 
cxtin£lion  of  all.thofe  things. 

For  inftance,  if  a  perfon  owes  me  one  pipe  of  the  wne  nubicb  he 
has  in  bis  cellar^  and  there  are  a  hundred  pipes  there,  as  long  as  any 
one  remains,  the  obligation  fubGits  \  but  if  tliey  are  all  deftroyed, 
it  is  extin£l. 

This  decifion  takes  plaee  where  the  terms  of  tlie  obligation  are 
feftri£tive,  and  confine  the  obligatron  to  that  fct  of  things*  It  is 
otherwife,  if  the  terms  were  merely  demonftrative.  For  inftance, 
if  a  perfon  was  obliged  to  f  urniih  me  a  tun  of  wine,  to  be  taken  fram 
iktfe  in  bis  vault  (a  prendre  dans  ceuK  de  fa  cave)^  though  all  the  tuns 
in  the  vault  of  the  debtor  fiionld  perifli  by  accident,  the  obligatioii 
would  not  be  extin£l ;  becaufe  it  was  not  reftrained  to  the  tuns 
alone  which  were  in  the  vault.  The  terms  to  take  are  not  reftriftive, 
they  arc  only  dcmonftrative,  and  only  defignate  undefolvetur  \  they 
do  not  reftrain  the  difpoGtion,  but  only  concern  the  execution 
of  it  {a). 

ARTICLE      m. 

Wbat  ExtinSlions  of  the  Thing  due  extinginfj  the  Debt;  and  in  what 
Cafes^  and  againjl  nvhat  Perfons^  it  C9ntinuts^  noiivith/lamUng  ftcb 
ExtinBion,  < 

P  ^  -  The  extinftlon  of  the  thing  due  extinguifhes  the  debt, 
when  the  thing  is  wholly  dcftroyed ;  if  any  part  remains, 
the  debt  continues  to  fubGd,  fo  far  as  regards  fuch  part.  For  in- 
ftance, if  I  was  creditor  of  a  flock  of  (lieep,  which  had  been  fold  or 
left  to  me,  and  there  only  remained  one  (beep,  the  others  having 
died ;  or  if  I  was  creditor  of  a  houfe  which  had  been  burnt,  the 
debt  of  the  flock  would  fubGft,  as  to  tlie  remaining  (heep ;  and  in 
the  fame  manner  the  debt  of  the  houfe  would  fubfift,  as  to  thefcite 
and  the  materials  that  were  faved. 

.  ^      .       For  the  extinction  of  the  thing  due  to  extinguifli  the 
debt,  it  muft  happen  witliout  the  a£t  or  fault  of  the 
debtor,  and  without  his  having  been  detained  en  detnture. 

If  the  lofs  happens  by  the  a£l  of  the  debtor,  it  is  evident  that  the 
obligation  is  not  extinct,  but  is  converted  into  an  obligation  of  the 
value  \  for  the  debtor  cannot  by  his  own  a£l  difcharge  himfelf  from 
his  obligation,  and  deprive  the  creditor  of  his  claim. 

(«]  If  a  perfon  cngagci  to  give  me  a  doien  of  wSrte,  and  to  fopply  ok  with  the  bcft 
W100  in  hk  celUr»  though  be  had  no  « ine  in  hii  cellar,  the  obiigatioB  woold  aot  be  v«d 
for  want  of  an  ohjc^  {  nor  cobfc^ucntlyy  if  all  the  wioe  la  his  cellar  was  ofed,  voiU  it 
hcconc  void  liy  cxtinAion* 

This 
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This  declfion  applies  even  where  the  debtor  deftroys  the  thing 
before  he  is  apprized  of  the  debt.  L.  91.  {a)  ^  2.ff.  de  Verb,  OUig* 
r  626  1  '^  ^^^  '^^^  takes  place  not  precifely  by  the  zQ,  of  the 
debtor,  but  in  confequence '  of  his  default,  for  want  of 
proper  care,  the  debt  is  not  extin^i,  but  is  converted  in  like  man* 
ner  into  an  obligation  of  the  value. 

*  What  amounts  to  fuch  default  is  diflerently  eftimated>  according 
to  the  different  nature  of  the  contrads.  Supra^  n,  142. 
r  627  1       ^ftly>  t^^  ^^^^  of  the  thing  due  does  not  extinguilh  the 
obligation,  when  it  happens  after  the  debtor  is  placed  en 
iemeurt  to  give  it.     X.  82.  (^)  $  i.ff.  de  Verb.  OUig. 

In  order  to  prevent  the  obligation  being  extinguiOied  by  the  ex« 
tin£bion  of  the  thing  due,  it  is  neceflary,  ift,  that  the  lofs  (hould 
take  place  during  the  continuance  of  the  delay ;  for  if  the  delay  o£ 
the  debtor  had  been  purged,  either  by  a£tual  offers  made  by  him 
to  the  creditor,  by  which  he  would  have  placed  the  creditor  en  dt^ 
tneure  to  receive  what  was  due,  or  by  a  mutual  agreement  between 
the  parties,  the  fubfequent  lofs  would  put  an  end  to  the  obligation. 
As  the  demeure  of  the  debtor  no  longer  fubfiftst  it  camiot  have  the 
efle£l  of  perpetuating  the  obligation,  notwithftanding  the  extiu£lion 
of  the  thing  due.     X.  91.  (r)  $  3.  de  Verb.  Oblig. 

2d,  The  lofs  muff  be  fuch  as  would  not  equally  have  happened^ 
if  the  thing  had  been  delivered  to  the  creditor  when  it  was  de*- 
manded^    Z.  47.  (i)  $  Fin.  deLeg.  i.    Z.  24.  {e)  $  i.ff.  de  Pof. 

•^-  la-  (/)  $  4-  f*  ^i  -^**'*-    -t-  »5-   (1:)  $  -fi'^-  /•  *  ^«  l^i^i- 

(«)  De  tlb  qoctatufy  •■  3c  hir»  qui  nefciaif  fe  dcboi  Occident,  teaftturs  ^^^  JalU« 
nut  patac  la  eo»  qui  cum  aefcirct  •  ie  pcdtom  co4tcillu«  ut  rcttitutret,  niMuaililt. 

(^)  Si  poft  roonoi  prpmtflbrii  homo  deceiTeric,  cenetur  nlfailomioiMy  proiadc  ac  fi  beoM 
Tivocts  U  hac  Bidnm  videtur  fecific,  qui  lit'-gare  maluiCt  qom  itftltscM. 

(r)  Scquttur  videre  dc  eo,  quod  tecerct  conftitucrwity  quodet. culpa  latervod^  dAl» 
torlo  per,ietnari  oUigatiooniiy  queaadraodom  InteUigeodttn  fit.  Et  qvidem  ^  cflbeeilt 
^romiilbf,  qooniflUi  folfcrt  poflit,  cxpedicum  incelkAom  babtt  coaftit«ti«|  fi  vtmns* 
taruo  fit  taanun»  luefitatur,  an  fi  peHea  io  mora  -Boa  tf^it  cxtiogttatiii,  fopirior  aoi*  f 
E£  Cclfot  ideiefeem  fcribic,  evm,  qaimsram  fecit  io  felTCodo  Sticho,  qoem  pcooiifenil^ 
^ofl«  tntfird*f  com  nwram  poftoa  olfcrcndo  \  cfle  enim  banc  qoaftiooem  de  booo  dc  cqoOy 
in  q«o  geocre  fUrumftu  frh  tit&arUstt  jmrit  /citrUue  (inqoit)  trrstar.  Et  fane  pro^bMi 
Imbc  fintcntia  ell,  quam  qoidem  li  Julianut  fcquitor ;  nam  diim  qvsritur  dc  daaao,  ft  per 
«tri«fi|oe  caiiia  fit,  qiWK  non  poteaiior  fit,  qoi  tencat,  quam  qui  peHcqotttt% 

^J)  Iicm  fi  fttadMChafinate  pcnent*  Labeo  ait,  iiiiqua  ■ftimatioocm  non  debsri  |  q««A 
Urn  ncnifli  ally  &  non  poft  meraa  ladbuii  id  ttencrit  i  potoit  enim  cud  Kceptoa  legatarlMS 


CO 

(/)  Si  poft  judkhua  acceptttai  Iwoio  oioititm  fitf  qvawala  taedoloiBBloy  *ep]pi 

poflcflbrii»  tanNB  interdam  taaci  danoandot  eft,  qvand  adorit  interfiicrit  per  eam  aoa 
cdMbHBf  .qua  oiiMt  taoc,  coa  J«dici«B  acdpcreiar,  boiDo  cxbibetttr)  taato  magii  ft 
vppsfcbk,  eo  caAi  mortoaiii  tfilcy  qai  oon  iocidiflct,  fi  tarn  cshibitM  foidfet. 

^g)  Si  finvoa  peCitM,  «d  aaioMl  aliad  deaiortMai  fit^  fine  dalo  malo  *  c«lpa  poflefib. 
Hs»  pfcdom  BOO  eflc  pigfiaadmn  plerlqve  aiant.  Sed  eft  veriat,  A  fbftt  diftradoimi  tat 
pccicoTy  A  aeceptflety  manm  foflc  dcbo*  (raftaii )  aam  4  ci  ftftitniA^  diftMUftt*  St 
Mrctlsm  sflet  iBcratas. 

F  f  a  For 
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For  the  delay  only  perpetuates  tlie  debt  after  fuch  expiration,  in 
refpe£l  of  damages  j  and  if  tlie  creditor  has  not  fufFcred  any  injurt 
in  confequencc  of  the  delay,  no  damages  can  be  due  for  it.  Now 
It  is  clear,  that  he  does  not  fufFer  any  damage,  if  the  lofs  would 
have  equally  happened  to  himfelf. 

It  would  be  readily  prefumed,  that  the  lofs  would  not  equally 
have  happened,  if  the  creditor  was  a  dealer  in  fuch  articles  for  the 
purpofe  of  fale. 

If  the  thing  is  confumed  by  fire,  whilft  it  remains  in  the  pcf- 
feflion  of  the  debtor,  it  is  evident  that  it  would  not  have  been  fo  loft, 
if  it  had  been  delivered  to  the  creditor* 

Where  tlie  reditution  of  a  thing  is  demanded  fromthofc  who 
have  taken  it  by  fraud  or  violence,  no  inquiry  is  made,  whcdier  it 
i^ould  equally  have  perllhed,  if  it  had  remained  in  the  poffelTion 
of  the  proper  owner ;  for  tlicfe  perlbns  are  indifcriminately  liable  for 
the  value  of  it,  when  it  has  perifhed  in  their  poflelRon.  L.  [a)Fin. 
ff.  de  Co  fid.  Furtiv.  i.  19.  (h)  ff.  de  Vi  (sf  Arm.  ^iodiiau- 
ctftum  odtofurti  £5*  violaiUa.  'Diefe  perfons  are  deemed  en  immt 
from  the  firft  taking,  and  without  any  deitiand  being  neceiTarjr. 
|-  ^  -  Whfcn  the  thing  due  has  pcriflied  by  the  aci  or  fault  of 
the  principal  debtor,  or  after  he  has  been  placed  m  it- 
menrii  the  claim  for  the  value  of  it  fubfifts,  not  only  againft  him- 
felf and  his  heirs,  but  alfo  againft  his  fureties ;  and,  in  general, 
againft  all  who  have  acceded  to  his  obligation.  X.  91.  (r)  §  4.  and 
5.jf.  di  Verb.  Obi.  L.  58.  {d)  \l.f.de  Fid.  L.  24.  [e)  §  i./. 
de  Ufur.  for  which  Paul  afligns  this  reafon,  ^uia  in  ioiam  raitfam 
Jpoponderunt.     The  fureties,  by  engaging  on  behalf  of  their  principl 

(a)  Ante  oblAUOoeoi  i&teiemptae  rci  furtivK  damnum  ad  rorem  pertiore,  codfioi 
Juris  eft. 

(^}  Merito  JuUuuii  rcf|ion<lit,  ^  me  de  fnado  vi  dejecerii*  in  quo  res  mofutcs  fueruDt, 

.eum,  mihi  ioterdi£toy  unde  vi  reiriiueie  debcasy  iton  folum  pofleiliftnem  (bii»  tsd  &  ea,  qu 

•ibi  tu«runt$  quaaqua-n  cgo^jrcm  ftcero,  quo  minus  interdifto  te  conveniremj  fttbtndis 

taAMn  mortalitate  lervis  aut  pcCuribus,  alittte  rebut  cafu  intercidentibuB,  tvsm  [tuneflj 

•nuc  athilomtnus  in  dt  reftuuendis  eiic  j  quia  ex  ipfo  lempore  deli^  plui  quam  fioftatcr 

debitor  cunft'tutui  eft. 

(<)  Nunc  fidraniuty  in  quibns  perfonis  hsc  conftitatio  locum  babeat?  qosiofpedn 
duplex  eft}  u(  ^riqioqurramut,  quae  perfooK  rfficiant  perpetuam  obtigationeni  deia^ 
•quiout  cam  producaut.  Ucique  autcm  priocipalii  debitor  perpc^uat  cbiigatiooem.  Ac- 
ceffiunes»  aa  perpetocut»  dubium  eft.  Pomponio  perpetuari  pUcet;  quare  eaimftdofM 
i!dcju(ror  fuam  obligatiooem  toii«t?  cujus  fentencia  vera  eft.  Itaque  perpecnator  obligatio, 
tarn  ipforum,  quam  fuccefforum  eorum.  Acceflionibus  quoque  fuia,  id  eft>  fidcjulibribtti, 
iperpetuanc  obltgatiooem  \  quia  in  cotam  cauCim  fpojranderunt. 

An  ftlius  r«miliai,  qui  jufiii  patris  promifit,  occidendo  ferfum,  prodocat  pitris  obS^- 
*tionem,  Yidendum  eft*     Pompoaiui  producere  puiat,  fcilicct,  quali  accefiionem  iflKll>l»i 
cum)  qui  jub^t. 

(<0  Cum  fa^to  fuo  rent  principalis  obligadonem  perpetoat,  ctian  fidejuflbrit  dont  ebl< 
gatlo  \  veluti  fi  moram  lecic  in  Sticho  folvendo,  ft  it  deceffit*' 

(#)  Cum  reos  mar  am  facit,  ft  fidejufibr  leoctur,  . 

for 
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for  a  particular  thing  to  be  given,  are  deemed  to  have  engaged  Hke- 
wife  for  the  performance  of  all  the  fecondary  obligations  derived  • 
from  the  principal  obligation,  fuch  as  that  of  keeping  the  thing 
with  the  proper  care,  until  it  is  delivered,  and  generally  for  the 
application  of  all  the  integrity  and  fidelity  which  are  incident  to  the 
accomplifliment  of  the  principal  obligation.  They  cannot,  there- 
fore, be  liberated  from  their  obligation,  by  the  mere  lofe  of  the 
thing  due,  when  that  lofs  occurs  in  confequcnce  of  the  default  of 
the  principal  debtor,  or  after  his  delay.  Having,  as  we  have  faid, 
engaged  as  fureties  for  the  application  of  that  care  which  ought  to 
be  applied  by  their  principal,  in  the  prefervation  of  the  thing  en- 
gaged to  be  given,  and  for  the  fidelity  which  is  due  from  him,  in 
the  accomplifliment  of  the  obligation,  they  are  refp<HiGble  for  the 
negleft  by  which  the  debtor  has  fufFered  the  thing  to  be  loft,  and 
for  the  unwarrantable  delay  by  which  he  has  contravened  tlie 
faithful  performance  of  his  obligation. 

Thefc  principles  fcem  contrary  to  the  rule  untcmque  mora  nocet^ 
i.  173.  (^i)  §  a.^.  de  Reg.  Jur.  for  from  this  rule  it  might  feem 
to  follow,  that  the  delay  of  the  principal  debtor  fhould  only  pre- 
judice himfelf,  a;nd  not  his  fureties.  Cujas^  and  other  interpreterS| 
reconcile  the  rule  with  the  principle  by  this  diftinfbion.  The  delay 
of  the  principal  debtor  cannot  zSitQi  his  fureties,  fo  as  to  enhance 
their  obligation,  mn  nocet  adaugendam  obligaiknem.  For  inftance,  in 
regard  to  debts  of  a  fum  of  money,  the  delay,  of  the  debtor  cannot 
charge  his  fureties,  who  have  only  engaged  for  a  certain  definite 
fum,  fo  as  to  make  them  liable  {b)  for  intereft  due  by  the  debtor, 
from  the  day  of  his  being  placed  en  demeure ;  for  the  delay  of  the 
debtor  does  not  affe£t  the  fureties  ad  augendam  'eortsm  ohligationem : 
therefore,  it  cannot  oblige  the  fureties  to  pay  intereft,  who  are  only 
obliged  for  the  principal  fum.  This  is  the  cafe  of  law  173  ;  but  ia 
debts  of  a  fpecific  thing,  the  delay  of  the  debtor  may  zSk€t  the 
fureties,  whofe  engagement  is  unlimited,  fo  as  to  perpetuate  their 
-•ebligation,  and  prevent  their  being  liberated  by  any  lofs  which  may 
happen  during  the  continuance  of  the  delay.  Nfiti  nocet  ad  au^ndam 
Mi^attonem  fed  nocet  ad  perpetuandam. 

P    ,       _        Contra^  vice  verfd^  if  the  thing  has  pcriflied  by  the  aft 

or  fault  of  the  furety,  or  after  he  has  been  placed  en  de-* 

meure^  the  furety  alone  will  be  liable  for  the  value  of  it }  the  prin- 

(a)  Unicuique  Aia  mora  noccC»  qootl  et  in  ^nobnt  rcti  proniitendi  obfervatur. 

(^)  May  it  not  be  ob(trved|  that  the  meaniog  of  the  rale  it  to  impofe  and  not  to  reihaiaf 
or  linaitan  obligadofl,  that  it  importi  pofitJ\cly,  that  a  perioii  chargeable  with  delay  Ihail  be 
Himfelf  liable  to  the  confequeocesy  without  iocludiog  or  referring  to  the  negative  propoo 
^ciooy  that  OQ  oth«r  perfon  (hail  be  l>able»  opon  the  lame  contingency,  to  the  claim  of  thft 
pjuty  intcrefted  in  obje^og  to  the  delay ;  there  U  aothiog.  in  the  rule  equivalent  to  thn 
vordc  tMiMm^  orfitt, 

Ff3  '  cipal 
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eipal  debtor  will  be  liberated  by  its  extinaion;  L.  32.  (a)\Fui, 
jf.  de  Ufur.  L.  49  (*).  ff.  de  Verb.  Obllg.  The  reafon  of  the  dif. 
ference  is,  that  the  furety  is  in  truth  obliged  for  the  principal 
debtor  \  but  the  principal  debtor  is  not  obliged  for  die  furety,  and 
confequentljr,  he  cannot  be  bound  by  the  obligation  which  the 
furety  has  contrafted  by  his  a£l,  negle£t,  or  delay. 

co*debtors  in  folido,  or  after  he  is  placed  en  dmettre,  the 
other  co-debtors  arc  liable.    L.  18.  (c)  ff.  de  duobut  reis.    Vli, 
fiipra^  n.  273. 
r  672  -1       ^  ^c  thing  is  loft  by  z€t  or  fault  of  one  of  the  hein  of 

the  debtor,  or  after  his  demeurej  his  co-heirs  will  not  be 
liable.  L.  48.  (^  $  i.jff.  de  Leg.  i. ;  for^  although  as  pofleflbrsrf 
fbe  goods,  they  are  fubje£^  to  an  hypothecation  for  the  whole  of  the 
debt,  they  are  not  indiyidually  and  perfonally  debtors  for  more  than 
their  refpe^iive  portions ;  they  are  not  perfonally  debtors  in  iblido, 
nor  liable  one  for  another, 
r  671  1       '^^  principle  which  has  been  eftablifliedi  that  the 

debtor  of  a  fpectfic  thing  is  difcharged  from  bis  obii^ 
gation,  when  the  thing  is  loft,  without  any  a£l,  default  or  delay,  on 
bis  part,  is  fubje£l  to  an  exception,  when  he  has,  by  a  panicttlai 
claufe  in  the  contra£^,  exprefsly  taken  the  rifle  of  fuch  lofs  upon 
fcimrdf.  For  inftance,  if  I  give  a  precious  ftone  to  a  lapidaiy,  to 
polifl),  and  it  is  broken,  without  any  fault  on  his  part,  and  in  con^ 
fequence  of  fome  intriiific  defe&  \  although  regularly  thi$  kfs, 
which  takes  place  without  any  blame  of  his,  and  by  mere  accidenti 
difcharges  him  from  the  obligation  of  reftoring  the  ftone  enme, 
nevcrthelefs,  if  he  had  particularly  engaged  to  take  that  rilk  upon 
Jiimfelf,  he  would  be  bound  to  pay  me  the  value.  L.  13.  (i)Sl* 
^  Loeat.  Thefe  agreements!  by  which  a  debtor  charges  himfelf 
with  cafualties,  haive  nothing,  contrary  to  the  equality  which  ought 
to  be  maintained  in  contracts,  efpecially  where  the  perfon  under* 

(«)  tttm  fi  ftdejuflbr  folut  monm  fcceritt  non  teaeCtir  \  ficitti  fi  Sticbuni  promiffsa 
•cctderfi )  kii  otUft  afilo  in  hunc  dabitor. 

'  (i)  Cam  filivf  lamiHat  Stichum  itti  fpoponderitt  h  ciia  per  com  ftaivty  qnotuoui 
^•rctt  dcceff  t  Scicbua  \  datur  in  patrcm  de  pecoJto  adto»  quatenua  naocret  fiiius  a  I& 
pulattt  obiis«(ttt>  At  fi  pater  in  mora  fuic*  non  ttnebiiiur  fiUat,  fed  udJis  adiQ  in  yyaca 
4anda  eft.    Que  omnia  &  in  fidcjeflbrii  peribna  dicnntar. 

It)  Ex  dnobaa  rcia  ^afilem  Scichi  promitlMidi  faait,  alitrittf  £item  alien  fKfai 


(i)  Si  onua  ex  heredlbui  IServttm  legatem  occidiilct,  omBmo  mibi  «»  placet  coboe- 
4cm  lencrii  cojua  culpa  fadum  noc  fit|  nc  ret  in  rcrum  nacara  fit. 

{#)  Si  gemma  inclodenda  aot  inlcolpcnda  data  fitt  caque  fraAa  At,  fi  qnidem  vitio  bj. 
«erlc  ftdnm  fir,  non  erit  ex  loeato  aaio«  fi  imperitia  faciendt*  erit  Haic  fcattatis 
•fMendom  cft|  nifi  pertcttNim  qttOfcc  in  it  artifcx  itcepent  |  twic  eaiia,  t^  vitio  ntfcnc 
W  apanky  eric  en  kntc  c^St. 

taking 
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taking  the  rifle  receives  an  equivalent.  For  inftance,  in  the  cafe 
fuppofed>  the  lapidary,  who  has  taken  the  rifk  upon  himfelf,  would 
be  deemed  to  have  contraded  for  a  greater  price  upon  his  work| 
than  if  he  had  not  done  fo. 

So  in  cafe  of  a  loan  of  things  to  be  reftored  in  fpecie  {commo* 
datutn\  if  the  borrower  undertakes  to  anfwer  for  any  Ipfs  which 
may  cafually  take  place,  as  in  the  cafe  mentioned,  JL.  i.  (a)  (W« 
Commod.  he  is  deemed  to  have  a  compenfation  for  his  riik,  by  the 
engagement,  if  the  things  lent,  which  the  lender  was  under  no 
obligation  of  afliding  him  with  gratuitoufly,  and  which  might  have 
been  let  out  for  a  reward. 

In  cafe  of  pledges,  the  creditor  who  takes  upon  himfelf  the  riik 
of  the  article  pledged,  as  in  Z.  6.  (^)  Cod.  de  Pign.  Aff.  is  indem- 
nified by  the  fecurity  which  he  acquires,  and  which  his  debtor,  who 
had  not  engaged  to  find  him  fecurity,  was  not  obliged  to  pro« 
cure  him. 

Even  where  the  debtor  receives  nothing  for  the  riik  which  he 
undertakes,  if  he  intends  therein  to  exercife  an  z6t  of  liberalitf 
towards  the  other  party,  there  is  nothing  unfair  in  the  engagement. 
On  the  other  hand,  if  the  debtor  has  no  fuch  intention,  but  meaning 
to  receive  an  equivalent,  charges  himfelf  with  riiks,  the  agreement 
is  unjuit  in  point  of  confcience,  if  he  do^s  not  receive  an  equiva* 
lent  adequate  to  the  riik.  In  point  of  law,  fuch  an  equivalent  is 
prefumed. 

A  debtor  may  charge  himfelf  not  only  with  riiks  of  a  particular 
kind,  as  in  L.  13.  (r)  $  5.^.  Locat.  he  may  charge  himfelf  generally 
with  all  rifks,  by  which  the  things  may  be  lolt.  L.  6.  (d)  Cod.  de 
Pig.  AB.  But  however  general  the  undertaking  may  be,  it  includes 
only  fuch  riiks  as  might  have  been  forefeen,  and  not  thofe  which 
there  could  be  no  room  to  apprehend  (f).  Arg.  L,^.[f)  $  i, 
ff.  de  TranJaB.  Gatithier^  Traii.  de  OmiraB.  fur.  J  24.  thinks  that 
this  decifion  ihould  hold,  even  if  the  claufe  was  exprefled  in  thefc 

(«)  Eb  quidcm,  qoc  vi  majorc  aufcruotur,  dctriuMnto  fonim,  ^uibut  nt  coauBodaator^ 
imputaii  son  foleot.  Scd  cum  it»  qui  a  tc  comniodari  6bi  boTem  poftiilabaty  hoftilit  ia- 
curfionit  contempbtioae  peiiculam  iiniifioBi«»  ac  fortonam  fucuri  damni  in  it  fufcepifle 
pyoponator.  Pneiet  provincis,  h  probaverit  cttm  ifldcmnltatam  tibi  promififle,  placitani 
coavcndoait  iaplere  euia  compcUct. 

{]k\  Qgc  fortuicii  caAbui  acciduDty  cmn  prsTideri  non  potuariol  (hi  quibiii  edam 
aggiefiUra  latnMMim  dl)  ouilo  bone  fidai  judicio  prcftaotur :  Si  idea  creditor  pfaora,  qo« 
hujafmndl  cafa  intericriat»  prcftarc  non  compcUitar ;  ncc  a  patidoos  dcblU  fttbmofttari 
aifi  later  cantrabeates  pUcaerit,  al  maf^  figmnm  iihmi  dtHtwrni* 

(e)  Set  fiifra,  kte  aamtn, 

{J)  Sca>i^tf»  law  jaft  qaacad. 

(#)  I  think  it  is  dear,  that  the  law  af  jBaf2«ai«oald  adapt  the  appafite  n^ 

(/)  Tranlaftia,  qiuKanqoc  fit,  de  his  taataaa,  de  ^oibui  inm  caovcakaiet  placai^ 
lAtcryofiu  ctedjinr. 

Ff4  terms. 


449  ExtinSim  of  Obligations  by         [P.  HL  c.  6. 

terms,  '<  Charges  himfelf  with  all  accidents  whether  forefeen  or 
not."  See  our  Treatife  of  the  ContraB  of  Hiring.  Part  HI.  Ch.  i. 
Art.  IL  §  5*  where  we  have  treated  at  length  of  all  thefe  claufes. 


A  R  T  I  C  L  E    IV. 

Whether  an  Ohligattorij  extingui/hed  by  ihe  EodinSlion  of  the  Thing  iut^ 
is  fofar  deftroyedas  not  tofuhfift  with  regard  to  any  Part  of  the  Thing 
nvhich  may  remain^  or  with  regard  to  the  Rights  and  ASions  hehn^^ 
ing  to  the  Debtor  in  reference  thereto. 

.  ^  ^  Where  the  extindion  of  the  tiling  due  is  not  total,  and 
^  fome  part  of  the  thing  remains,  the  obligation  beyond  a 
doubt  fubGfts  as  to  fuch  refidue.  Thus  if  you  was  my  debtor  of 
a  particular  flock  of  (beep,  which  (hould  all  die  but  one,  or  of  a 
houfc  which  was  deftroyed  by  lightning,  it  is  clear  that  you  would 
be  my  debtor  of  the  remaining  iheep,  or  of  the  fcite  and  die  re- 
maining materials  of  the  houfe.  For  although  that  one  ihecp 
could  not  conftitutc  a  flock,  it  is  neverthelefs,  according  to  the 
ilri£ieft  propriety  of  expreffion,  a  part  of  the  flock,  as  the  fcite  and 
materials  are  alfo  a  part  of  the  houfe.  It  may  be  faid  then  in  thefc 
cafes,  that  the  flock  which  was  due  to  me  ftill  fubfiils,  not  totaUy, 
but  in  part,  and  in  refpedl  of  the  one  furviving  {beep ;  and  aifo 
that  the  houfe  fubfiils  in  part  by  the  continuance  of  the  fcite  and 
materials,  and  fuch  remaining  part  may  yet  be  the  fubjed  of  an 
pbligation. 

There  is  more  difficulty  in  the  cafe  of  fuch  a  total  extinftion  of 
the  thing  due,  that  what  remains  cannot  be  regarded  as  a  j>aTt  of 
fuch  thing.  Tliis  is  the  cafe  where  the  obligatTon  relates  to  one 
individual  thing,  as  an  animal. 

It  is  a  queftion,  whether  the  obligation  continues  in  refpe£t  to 
what  may  remain  thereof  ?  For  iiiftance,  if  you  are  my  debtor  of 
a  particular  cow,  and  the  cow  dies  without  your  fault,  have  I  a 
right  to  demand  the  hide  ? 

The  reafon  (a)  for  doubting  is,  that  the  death  of  the  cow  induces 
4  total  extinction  of  the  thing  due  *,  it  cannot  be  faid,  that  the  cow 
in  part  fubfids  ;  tlie  hide  is  indeed  part  of  the  cow,  but  dill  it  cannot 
be  properly  faid  to  be  part  of  the  living  cow  which  was  due  to  me. 
There  being  a  total  extinAion  of  the  thing  due,  it  may  be  faid  that 
,  ^e  obligation  itfelf  is  totally  extind,  and  tliat  I  cannot  demand 
fuiy  thing,  not  even  the  hide,  for  that  is  not  the  cow  which  you 
bad  engaged  to  give  me,    There  was  nothing  in  contemplation 

(«)  Icfeemt  difficult  to  fuppofethat  m  this  cafe  aoj  doubt  could  be  ftriooily  entcrtiloed. 
7l>f  S^oond  of  chf  ^ueftjon  appears  oaerely  a  play  upon  wordi. 

between 
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between  us  refpe£Ung  the  hide,  which  might  remain  after  the 
animal's  death}  you  have  not  engaged  to  give  me  that,  that  is  pot 
what  is  due  to  me,   confequently  I  have  no  right  to  demand  it.    It 
is   fuppofed   that   L^  49.  ff,  de  Legat.  %*    decides  this  queftion^ 
Mortuo  hvif  qui  legatus  ejt^  tuque  corium  neque  caro  debetur.     Not* 
withftanding  thefe  reafonsi^i  think  that  the  creditor  would  be  well 
founded,  even  in  this  cafe,  in  demanding  what  remained  :  ift,  Juf« 
tice  pleads  in  favour  of  this  deciiion.     In  eSt&  when  the  cow, 
which  I  have  bought  and  paid  for,  dies  without  your  fault  before 
delivery,  would  it  not  be  a  manifeft  injuftice,  that  you  ihould  de- 
rive an  advantage  from  the  lofs  which  I  fuftain  in  confequence  of 
the  death,  'by  retaining  for  your  profit,  and  to  my  prejudice,  the 
hide  of  the  animal  which  you  owed  to  me  ?  2d,  the  principles  of 
law  alfo  eftablifli  this  decifion.     It  is  indiiputable,  that  in  what- 
ever manner  my  property  may  perifh,'  any  part  of  it  which  remains 
(lill  belongs  to  me,  meum  eft  quod  ex  re  med  fuperefty  L.  49-^«  de 
Ret  Vend.    Now  if  the  jus  in  re^  the  right  which  I  have  in  a  things 
fuch  as  the  dominion  or  right  of  property,  continues  after  the  ex- 
tindion  of  that  thing,  to  fubfift  as  to  what  remains  of  it,  why 
ihould  not  xhtjus  ad  rem^  or  the  right  in  refped  of  that  thinfg, 
the  claim  which  I  have  for  the  thing  to  be  given  to  me,  equally 
continue  with  refpef^  to  fuch  refidue,  to  fubfift  after  extinfkionof 
the  thing  ?  Upon  the  fame  principle  that  meum  eft  quod  ex  re  med 
Jupireft^  it  is  to  be  inferred  that  mibi  debetur  quod  ex  re  mihi  debita 
fupereft.     This  is  juftly  decided  by  Brunus  in  his  Treatife  de  Inieritu  ^ 
after  having  eftabliihed  that  forma  dat  effe  reiy  and  that  deduBa 
fbrma  fubftantialiy  res  interiijfe  videtur^  he  fays,  peremptd  forma  fi 
quid  ex  re  fuperefty  poteft  durare  circa  illud  quod  remanet  jusy  oHioy  et 
Migotio. 

It  will  be  eafy  to  anfwer  the  reafons  in  fupport  of  the  oppofite 
argument.  It  is  faid,  the  total  extinAion  of  the  thing  due  entirely 
extinguiihes  the  debt  \  and  confequently,  the  creditor  can  have  no 
right  to  demand  the  refidue.  The  anfwer  ia,  that  when  the  ex- 
tinflion  is  fo  abfolutely  total,  that  nothing  at  all  remains,  it  is  free- 
ly agreed  that  the  obligation  is  wholly  extindl  ;  but  where  the  ex- 
tin£lion  is  not  fo  entire  but  that  fomething  remains,  although  not 
properly  a  part  of  the  thing  due,  I  deny  that  fuch  an  extindiion  is 
fully  and  perfectly  a  total  extin£l:ion  of  the  thing,  fuch  as  ought  to- 
tally to  extinguiih  the  obligation,  I  contend  ought  to  fubCift  with 
refpe£l  to  fuch  refidue.  It  is  falfe  rcafoning,  and  a  petitio  principii,  tq 
advance  the  contrary  as  a  principle,  fince  that  is  precifely  the  point 
in  queftion.  Laftly,  it  is  faid,  that  the  debtor  engaged  to  give  the 
beaft  which  was  living  zjt  the  time  of  the  contrail,  and  not  the  (kin 
^ter  the  animal  was  dead.    The  anfwer  is,  he  did  not  formaliter 

engage 
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engage  to  gire  the  (kin,  but  he  engaged  to  do  (b  implidte  et  emmnm 
Ur  i  an  obligation  to  give  any  thing  includes  emnenter^  all  that  die 
thing  comprizeS)  and  contains^  and  coniequeatly  all  that  venuiot 
after  the  extin£tion  of  the  thing  itielf .  With  refpecl  to  the  law 
49*  (^)/'  ^  ^l*  ^*  which  is  oppofed  to  thisxeafoning,  and  wfaich 
iayS)  that  when  an  ammal  given  as  a  legacy  is  dead»  the  legatee 
has  no  right  to  demand  either  the  ikin  or  the  flefii ;  the  aofwer  is, 
that  it  muft  be  neceflarily  implied  that  xa  the  cafe  fuppofed,  the 
death  muft  be  underftood  as  taking  place  before  the  legacy  attach- 
ed s  that  18,  in  the  life-time  of  the  teftator,  if  the  legacy  was  ab- 
folute,  or  before  the  accbmplilhmcnt,  if  the  condition  of  it  was 
conditional,  for  if  the  death  had  happened  after  the  legacy  had 
attached,  and  property  had  thereby  vefted  in  die  legatee,  there  can 
be  no  doubt  tliat  all  that  remained  would  belong  to  him,  cooforai- 
ably  to  the  rule,  meum  ifi  quod  ex  n  med  fupert^^  ideo  vindicari  peUj^ 
L  49-  $  I*  jf**  ^  -K^'  Yini.  Now  fuppofing,  as  we  neceiarily  muft, 
that  the  animal  had  died  before  the  legacy  Yefted,  no  conckilion 
can  be  drawn  from  that  law,  repugnant  to  our  decifion  :  for,  if  it 
is  eftaUiflicd  by  that  law,  that  the  legatee  cannot  demand  the  re* 
fidue,  the  reafon  is,  not  that  by  die  death  of  the  animal  the  debt  is 
cxtin£l,  for  the  death  having* taken  place  before  the  right  to  die 
legacy  attached,  the  debt  could  never  have  been  contra^ied ;  bat 
diat  it  was  impoffible  that  the  legacy  could  take  efe&,  as  the 
death  of  the  teftator  could  not  confirm  the  legaty  of  a  thing  not  in 
exiftence. 

The  obligation  alfo  fubfifts  after  the  eztindion  of  the  thing  due» 
inrefped  of  any  thing  acceflary  to  it.  Thus,  you  were  my  debtor 
of  a  particular  horfe  with  his  equipments,  and  the  horfe  after* 
wards  died  without  any  fault  in  you,  I  fhould  ftill  have  a  daim 
upon  you  for  the  equipments.  The  law  2.^.  di  Pecul*  Leg>  b  not 
repugnant  to  this  decifion.  It  is  faidi  qua  accejftmum  locum  okmeBt, 
extinguuntury  cum  principales  res  perempt^  fuerint.  The  anfwer  is, 
that  this  rule  takes  place  whilft  'there  is  no  obligation  as  yet  con* 
traded.  The  law  refers  to  a  flave,  who  being  given  as  a  legacy 
togedier  with  his  peculium,  dies  before  the  legacy  vefts.  The  pe« 
culium  not  being  given  per  fe^  but  only  as  being  acceflary  to  the 
flave,  and  the  legacy  of  the  flave  not  having  any  efFeA,  die  whole 
falls  to  the  ground.  In  this  cafe,  no  obligation  has  been  fully  con« 
trailed.  But  where  an  obligation  has  been  contra£led  of  any  par- 
ticular thing,  with  its  acceflaries  the  creditor  having  acquired  a 
right,  y«/  ^rfi»,  with  rcfpcA  to  the  acceflaries,  as  well  as  with  re« 
fpc£k  to  the  principal  fubjeft,  this  right  ought  to  be  preferved,  even 
after  the  cxtindlion  of  the  principal  fubjcft. 

^  Where 
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^  ^  .  Where  the  thing  which  was  due  is  de&r»yed»  without 
*"  ^^  •  the  fault  oi  the  debtor,  or  is  prevented  from  being  the 
«bjed  of  a  contra^,  or  is  loft  fo  that  it  cannot  be  known  where  it 
ist  if  the  d<:btor  has  any  rights  or  a£lioAS  in  refpe&  to  it,  his  oUi« 
gation  fubfiftsfo  far  as  to  entitle  the  creditor  to  the  benefit  of  thefe 
rights  and  adions.  For  inftance,  if  you  were  my  debtor  of  a  horfe^ 
which,  without  any  fault  on  your  part,  was  killed  by  a  third  peribn» 
^r  wrongfully  taken  away,  and  difpoied  of,  without  its  being 
known  what  had  b^^xmie  of  bioa,  you  would  be  difcharged  frona 
your  obligation  of  the  hprfe,  but  you  woukl  be  obliged  to  let  me  have 
the  benefit  of  your  right  of  a^ion,  againft  the  peribn  who  had 
kiUed,  or  taken  him*  Alio,  if  you  were  my  debtor  of  a  piece  of 
land,  which  was  taken  for  fome  public  (lurpofe,  you  would  be 
^ifcharged  as  to  the  land,  but  would  be  obliged  to  fubrogate  to  tarn 
your  right  of  compenfation.  Tbefe  rights  beiug  for  my  benefit^ 
ouift  be  purfued  at  my  expence. 


C  H  A  P.    VIL 
Of  fiver ai  oAir  Ways  m  Vfhicb  OUigatwu  an  ixiinguyteJm 

ARTICLE!. 
Of  Time. 

T  6<it  1       ^cg^^rly,  lapfe  of  time  does  not  extinguilb  pbllga* 
^^       tions  :  perfons  who  enter  into  an  obligation  oblige  thes> 
felves  and  their  heirs,  until  the  obligation  is  perfe£ily  accompliihed. 

But  there  may  be  a  valid  agreement,  that  an  obligation  (hall 
only  continue  to  a  certain  time.  For  inftance,  I  may  become 
furety  for  a  perfon  upon  condition,  that  my  undertaking  fliall  not 
bind  me  after  the  expiration  of  three  years.  By  the  Reman  law, 
:pi  agreement,  by  which  the  debtor  agreed  that  he  fhould  only  be 
obliged  for  a  certain  time,  or  until  the  occurrence  of  a  certain  coiw 
dition,  although  valid,  did  not,  at  the  expiration  of  the  time,  o( 
upon  the  accompliflimcnt  of  the  condition,  phwjun  eytinguilh  ^ 
debt,  but  only  gave  the  debtor  an  exception  or  Jin  de  rnn  ngivmr 
Bgainft  the  demand  of  the  creditpr,  exctptiomm  paSH,  L,  44.  $  i* 
ff.  de  Obi.  tt*  Ja.  L.  5$.  ff.  de  verb.  Obi.  $  4.  The  leafon  wliich 
the  jurifts  give  for  thiSf  is  that  obligations  once  contra^edt  can 
only  be  extinguiihed  in  certain  particular  manners,  in  which  the 
lapfe  of  time  and  ^  accompUflunent  of  a  condition  are  not  io^ 
fluded. 
The  French  law  does  not  admit  of  theie  fubtletiesb  ind  we  \uAA 

6  the 
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the  debt  to  be  acquitted  plena  jure ^  by  the  expiration  of  the  time^ 
during  which  alone  the  debtor  confented  to  remain  obliged. 

If  die  perfon,  who  is  only  bound  for  a  limited  time,  is  regularly 
proceeded  againft  in  a  Court  of  Jufticc  within  that  time,  his  obli* 
gation  is  perpetuated,  and  he  will  only  be  liberated  by  payment : 
for  his  own  unjuft  delay  ought  hot  to  procure  a  benefit  to  himfelf, 
to  the  detriment  of  his  creditor.  This  is  conformable  to  the  rule 
of  law ;  <'  omnes  aEHones^  qtut  mortem  out  tempore  peratnt^femel  mclufe 
judicioifalva permanent.^  L.l^g.  de  Reg,  Jtiris, 

In  inftruments  which  import  that  one  of  the  contracting  parties 
Ihall  only  be  bound  for  a  certain  time,  it  is  very  neceflary  to  attend 
to  the  true  intention  of  that  condition.  For  inftance,  if  Peter 
borrows  a  hundred  pounds  from  you,,  to  be  returned  on  demand, 
and  it  is  agreed  that  I  (hall  be  his  furety  for  three  years  only  \  it  is 
evident  that  the  meaning  of  that  agreement  is,  that  unlefs  a  fuit  is 
inftituted  againft  me  within  three  years,  I  fliall  be  entirely  dis- 
charged, for  there  can  be  no  other  meaning.  But  if  you  make 
a  leafe  for  fix  years,  and  I  become  furety  for  the  rent  with  a  daufe, 
that  I  (hould  be  bound  for  fix  years  only,  that  would  not  imply 
that  at  the  end  of  fix  years  I  (hould  be  difcharged  from  my  engage- 
ment, though  the  arrears  had  not  been  paid.  But  the  conftruc- 
tion  fliould  be,  that  out  of  caution,  and  though  no  fuch  explans^on 
was  really  necefiary,  I  chofe  to  declare  that  my  engagement  (hould 
be  confined  to  the  tenancy  of  fix  years,  and  not  to  any  freih  con« 
tra£l  that  the  tenant  might  make  with  you,  after  the  expiration  of 
that  time^  whether  exprcfsly  or  by  tacit  renewal, 

ARTICLE    II. 

» 
Of  Refolutory  Conditions^ 

P  ^  ^  -  Upon  the  fame  principles  which  admit,  that  a  perfon 
may  contraft  an  obligation  which  (hall  only  continue  a 
certain  time,  he  may  alfo  contra£l  an  obligation  which  ihall  only 
continue  until  the  occurrence  of  a  certain  condition.  As  for  in- 
ftance, in  becoming  furety  for  any  one,  I  may  declare  that  my  en-* 
gagement  ftiall  only  continue  until  the  arrival  of  a  cert^n  veiTel, 
upon  which  he  has  a  bottomry,  and  my  obligation  becomes  extin£l 
upon  the  arrival  of  that  vefleU  This  is  called  a  refolutory  con- 
dition, refpefiing  which  vide fupra^Yzxt  II.  Ch. 3.  Art.  II. 

In  mntual  contrads,  which  contain  reciprocal  engagements  be- 
tween each  of  the  contra&ing  parties,  the  omilfion  of  one  fide  to 
execute  his  part,  is  often  made  a  condition  refolutory  of  the  obliga- 
tion of  the  other. 

For 
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For  inftance,  if  I  fell  you  my  wine  upon  condition  >  that  unlefft 
you  remove  it  within  eight  days  I  (hall  be  difcharged :  this  b  t 
Tefolutory  condition. 

The  mere  lapfe  of  the  time  within  which  you  were  to  fati$fy^ 
the  condition,  in  this  and  (imilar  cafes,  would  alone,  according  to 
the  fimplicity  of  natural  principles,  be  fufficient  to  extinguifh  and 
difTolve  my  engagement.  But,  according  to  the  u&ges  in  France^ 
the  creditor  is  fummoned  by  an  officer  to  perform  the  condition,  or 
to  appear  before  the  judge  who  will  declare  the  engagement  to  be 
void,  in  default  of  his  doing  fo. 

Even  if  it  is  notexprefled  in  the  agreement,  that  the  non-perfor« 
mance  of  your  engagement  ihall  be  a  condition  refolutory  of  mine, 
fuch  non-performance  will,  in  many  cafes,  amount  to  a  refciflion  of 
the  bargain,  and  confequently  to  an  extinguiflraient  of  my  obliga- 
tion. But  it  is  necefTary  for  this  purpofe,  that  I  (honld  have  refcif- 
lion pronounced  by  the  judge  upon  an  affignation  to  you  for  the 
purpofe.  Suppofe  for  inftance,  I  have  fold  you  my  library  pure* 
ly  and  Amply ;  if  you  delay  paying  me  the  price  of  it,  the  non- 
performance of  your  engagement  will  juilify  the  non-performance 
of  mine :  but  this  extin^iion  of  my  engagement  does  not  take 
place  plemjure  \  it  takes  place  by  the  fentence  of  the  judg^,  upon  an 
aflignation  for  you  to  take  away  the  library,  and  pay  me  the  price 
of  it,  or  for  the  agreement  to  be  declared  void  :  in  tliis  cafe,  it  is 
at  the  difcretion  of  the  judge,  to  give  you  fuch  time  for  perform- 
ing your  obligation  as  he  (hall  think  proper  \  and  when  that  time 
Is  expired,  I  may  obtain  a  fentence  for  the  refciilioii  of  the  fale^ 
difcharging  me  from  my  engagement  (a). 


ARTICLE    III. 

Of  the  Death  of  the  Creditor  and  cf  the  Debtor* 

§  I.     General  Rules.    • 

J.  ^       ^        Regularly,  a  claim  is  not  extinguilhcd  by  the  death  of 
^'       the  creditor;  for  a  perfon  is  fuppofed  to  ftipulate  as  well 
for  himfelf  as  for  his  heirs,  and  other  univeri^l  fucceflbrs. 

Therefore,  by  the  death  of  the  creditor,  the  claim  paffes  to  the 
perfons  of  his  heirs,  who  fucceed  to  all  his  rights  {b)  \  and  if  he  has 

no 

\m)  See  Vol.  I.  Appeodli,  Np.  XI. 

(i)  Accordmgly  it  has  been  determined ,  that  a  coventnt  to  make  a  leafe  for  years  to  a 
nan  and  his  afligns,  imported  an  obligation  to  make  a  leafe  to  hit  executors  ;  the  covenantee 
fcaviog  died  befoie  the  time # appointed  for  making  the  leafe,  P/oWrn,  284.  Upon  the 
faine  prir.ciplci  where  a  condiiion  of  a  bond  was  to  fettJe  certain  lands  in   fuch  a  naaAner, 

^1 
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to  heirsy  it  is  deemed  to  veft  in  th.e  vacant  fuc^i&on>  which,  is 
chit  refpe^t  p^fi^^  vieimfuftifient  dtfunBu 

In  like  manner,  the  obligation  is  notexdnguifbed  by  the  death  of 
die  debtor :  for  we  are  deemed  to  engage  as  well  for  ourfelves,  as 
lor  our  heirs,  and  other  untrerfal  fi^cceflbrs.  Therefore,  whefi 
the  debtor  dies,  the  obligation  pafles  to  hif  faeirs^  who  fucceed  t# 
•U  his  rights  and  obligations,  [drwts  iant  aBifs  que  pqffifs)  g  and  if 
iie  leave  no  heirs,  it  falls  upon  the  vacant  fucceffion  which  repre-^ 
ftnts  hiBi* 

The  principle,  that  obligations  pafs  to  the  heirs  of  the  debtor, 
and  Alt  the  right  which  refolts  dierefrom  pa&s  to  the  heirs  of  the 
creditor,  holds  good  not  only  with  regard  to  obligations  which 
confift  in  giving,  but  alfo  with  regard  to  thofe  for  doing  any  thing, 
according  to  the  conftitution  of  Juftinian  in  the  law  («)  15.  Cod.  de 
Cont.  a  Com.  8Hp. 

{  11.     Of  Claims  nvhich  are  extinguijbed  by  the  Death  of  the  Credkor^ 

-  ^  g  ^  '  There  are,however,  certain  d^ms  which  are  extingoiih- 
^  ed  by  the  death  of  the  creditor,  fuch  as  thofe  which  have 
for  dieir  obje^  fomething  perfonal  to  himfelf ;  as  if  a  perfon 
obliges  himfelf  to  allow  me  the  ufe  of  a  certain  book  whenever  I 
fliould  require  it,  or  to  accompany  me  in  my  joumies,  the  obje£l 
of  my  claim  being  perfonal  to  myfelf,  the  daim  will  be  extinguifii* 
ed  by  my  death. 

But  if  I  had  obtained  a  judgment  for  damages  againft  my  debtor, 
for  the  non-performance  of  his  obligation ;  this  claim  of  the  da* 
mages,  into  which  my  original  claim  would  be  converted,  would 
pafs  to  my  heirs  (i). 

A  claim  for-the  reparation  of  injuries  is  alfo  extinguiflied  by  the 
death  of  the  creditor  or  perfon  injured,  if,  dmring  his  life-time,  he 
his  not '  made  any  complaint  or  demand  in  a  Court  of  Juftice  \  he 


\^  Mtt  s  4a7»  tnd  tbc  oblif  or  £ed  bef«rt  tht  day*  ^o  that  the  bom!  was  fared  at  lav^ 
by  the  ad  of  God :  the  Lord  ChaoceHor,  notwitbftaoduigy  decroed'the  laodi  to  be  fettled*  aat 
lb  it  hat  been  often  done*    Holtksm  v.  RjisMd,  s  Ep  Ak.  i8.  Fsweitt  Cm#.  450. 

(«)  Si  quti  rpopofiderlt  inAiUniy  culn  moracbAtury  iidificare  ftipulatori,.  impoffibilu  vt» 
tertbot  vidcbatur  hojufmodi  ftipolado;  fed  Aobii  feafiun  coAtrahtnciom  difcotieaubna^ 
Terito'iio  ^c  tidetur  hoe  inter  eoi  aduoi*  vt  iocipiat  qnidem  contra  morienteBi  tAlifatio^ 
immioeat  autem  hercdiboa  ejuty  donee  ad  eflfefium  perdueatur.  Neoio  enim  ita  ftulciie 
iAfCfiitttr,  ttt  tali  animo  faceret  ftipttlatiooenii  ot  putaret  pofle  taotum  KdificittOB  in  wm 
nomcnto  hoi«  estollere  :  vel  eiim»  qui  moritur,  talem  habete  leofiuDy  qood  ipfe  fnfficnct 
•d  httjoioperla  completlooem. 

(b)  Even  without  anyjudgment  by  the  creditory  bis  leprefentatiTet  aitght,  I  cOaeei«e, 
faftaio  an  wStloa  for  the  ooA*pcsfociD^Dce  >a  hit  Iife-tuae,  of  aa  agreement  peilboal  m 

IS 
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is  prefumed  in  this  cafe  to  hare  forgiven  and  pardoned  the  injur^t 
X..  3.   {a)J^.  de  Injur,  (i) 

Annuities  for  the  life  of  the  creditor  are  eztinguifhed  by  hii^ 
death  \  but  arrears  doe  to  the  time  of  his  death  pafs  to  his  heirs* 


I  in.     Of  Claims  which   are  ^xtinguiflkd  by  the  Death  of  the 

Dekor  {c). 

.  ^      .       There  are  alfo  fome  debts  which  are  extinguiflsed  by 
^"       the  death  of  the  debtor.    Such  are  thofe  which  have 

for  their  obje^  fome  perfonal  a£i  of  the  debtor  himfelfs  as  if 

a   man  engages  to  ierve  me  as  a  fiiepherd^  or   in  any  other 

cs^acity  (J)« 

If  the  debtor,  for  non^performance  of  fuch  an  oUigadon^is  con* 

demned  in  damages,  this  obligation,  which  fucceeds  to  his  priD'* 

ctpal  and  original  obligation,  devohes  upon  his  reprefentatites  («)• 
In  other  cafes  than  thc^e  of  perfonal  a&s,  a  perfon  who  engages 

for  die  performance  of  any  a&,  and  dies  before  it  is  performecl» 

(«]  Itt]imiraffl  adlo  ne^ue  lieredl  nc^tia  in  hcradem  d»tor« 

(i) U  the  Isw  ofXa^mdy  chtrc  «n  Chm  M&uB!nm  spo^tUs  pomti  the  IbUoniiif 
Annnary  by  Mr.  TW/fr^  «itt  fdBse  for  the  prtlcat  pvrptfik 

**  In  fencnly  as  nwcotor  hti  i  right  to«  compemfacioDy  whenertr  the  tsftatar*i  psKboil 
cftate  has  been  damnifiedy  aod  the  wrong  icmaint  unredrefled  at  the  time  of  hit  death. 
B«taa  exectttor  haa  bo  right  of  adioa  forao  mjory  dooe  to  the  peribn  of  the  teibtor,  nor 
So  hit  freehold,  aa  Ibr  fclliag  treea»  or  tot  cuttiig  the  gaali*'* 

I  conceive  it  la  a  ^r  refolt  from  this  diftio^lioa  that  an  injoryy  founded  upoa  nf 
iditWccharaAery  fuch  u  that  of  mailer  and  ienrant,  ia  not  exiinguiihad  by  thedcnth  of 
Che  tcHacor,  the  beoefita  arifing  Irom  Uth  relation,  bdng  b  fome  degree  a  matter  of  fio* 
porty )  thia  obfimratioo,  if  applied  to  the  fedoAioa  of  a  daoghter,  where'  the  if^ory  to  pft« 
rental  feoling  ia  the  prbMipai  oftjeft  of  t^gard,  may  appear  excrav^aot,  but  the  endciog 
Bwayeconfidential  clerk  in  aaecteofive  bufinefs  it  principally  injurioua,  aa  jtaffefta  tltt 
proper  y I  aod  there  is  no  line  of  diftinAioo. 

By  Stat,  17.  Cktrhi  II.  Ch.  S.  if  a  perfon  diea  after  obtaining  a  verdiA,  the  foit  coo* 
tlnueslb  af  entitle  bit  csecuton  to  the  benefit  of  the  judgment  $  fnd  tiie  Satnia  doea  not 
feem  to  oaake  any  difference  in  regard  to  the  fonndatioa  of  the  adioa,  or  to  induce  uif 
exception  of  mere  perfonal  injuriea* 

If  the  party  it  tlive  on  the  firft  day  of  the  affieca,  ae  the  whole  period  of  the  affiaea  ia  he 
^a  purpofe  tegaided  aa  one  laftaatj  hia  death  taking  place  before  the  tnal  ia  not  suiarial* 
1  Smlk.  8. 

(r)  See  Appendix  to  Part  I.  Ch«  i.  \  i.  Art.  V.  No.  IV. 

{d)  CsUraft  covenanted  to  pay  to  C^t  aod  lua  exeontorty  8««  a  week,  during  the  lifo  of 
Cmk  and  bit  wife )  aod  CM  covcaaotad  that  he  wouM  not  at  any  time  deal  ia  "—g****^ 
and  periodical  pamphlett.  Ctel*t  widow  and  admintftratrix  brought  aa  aftioo  for  the 
weekly  payaMntt,  and  Csitrsfi  pleaded  that  fte  had  dealt  in  magaaiaet,  by  which  he  hid 
loft  thebeaeSt  of  agreement.  The  Court  were  of  opioioo  that  thta  was  no  aafwer  )  for  it 
appeaped  by  the  agreement  that  the  covenant  by  Cotk  waa  onSif  areftridioa  Uid  on  himlalf, 
aod  mnft  expkc  with  has  lift.    3  tfV/.  jSob 

(<)  If  the  right  of  aftios  has  attached  in  the  Ufo  of  the  perfoa  contiaQiag  the  engage- 
flicaty  I  coaeeive  it  wlU  be  a  Cufficieat  fooadatioB  for  a  claim  agalaft  hia  reprefontativet ; 
hut  I  cannot  adduce  any  authonty  is  fiapport  of  this  apiaioD,  which  ti  founded  fofely  on  the 
fcaoal  oatsit  of  the  fabjed* 

although 
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• 

although  he  has  not  yet  been  put  en  demeure  to  do  it,  tranfoiits  the 
obligation  to  his  heirs* 

By  the  Roman  law,  obligations  arifing  from  ofiences  were  for  the 
moft  part  extinguiihed  by  the  death  of  the  debtor,  (or  perfon  com^ 
mttting  the  injury,)  unlefs  the  demand  had  been  brought  into 
judgment  in  his  life-time ;  they  did  not  zStQc  his  heirs,  except 
perhaps  to  the  extent  of  the  benefit  which  they  derived  therefrom, 
in  the  fucceffion  of  the  deceafed. 

The  a£lion  called  conditio  Jtirtiva^  for  the  repetition  of  property 
ftolen,  was  alone  maintainable  agsunft  the  heir,  although  he  did 
not  derive  any  benefit  from  it.    L.  g^ff*  de  Cond.  Furf, 

The  principles  of  the  canon  law.  were  difierent*  It  was  only 
the  penahy  attached  to  the  offence  which  was  extinguiihed  by  tfacf 
death  of  the  perfon  committing  it ;  but  the  obligation  of  repairing 
the  injury  which  a  perfon  had  wrongfully  committed  fell  upon  his 
heirs.  This  is  the  decifion  of  Cap.  Fin,  de  Sepuh.  and  Cap.  5.  X.' 
de  Rapt.  The  French  law  has,  in  this  refpe6l,  preferred  the  prin* 
ciples  of  the  canon  law,  as  being  more  equitable  than  thofe  of  the 
Raman  law  ;  and  according  to  the  pra£lice  of  the  courts,  although 
the  heirs  of  the  perfon  who  committed  the  injury,  have  not  de* 
rived  any  advantage  from  it,  they  are  anfwerable  for  the  damages 
even  though  no  a£tion  had  been  commenced  againft  the  deceafed. 
This  is  attefted  by  J.  Fab.  upon  the  It^l.  tit.  de  AEt.  $  P^tnaUs^  and 
d^Argentrcu^oa  the  Art*  189,  of  the  Coutume  rf Brittany  {a,) 

CHAP. 

{a)  The  common  mtzim  of  the  E^^fj/bUw  is,  that|  tSh  ptrfin^lU  moritur  cumptrjttM^ 
but  thit  is  not  generally,  much  left  uaiYerfally  true. 

The  extent  and  application  of  it  wai  confidered  by  Lord  Mansfislif  in  the  cafe  of 
Humhif  T.  Trer/|  Ctwf,  371.  in  which  it  vvas  decided  that  an  adion  of  trover  could  not 
be  maiouined  againft  an  adminiftrator,  for  a  conTcrfion  by  hit  inteftaie.  In  the  coorfe  of 
bit  argumenty  he  cited  a  cafe  m  which  a  perfon  had  cut  down  timber  belonging  to  the 
^ueen ;  and,  upon  an  information  againft  hit  widow  after  hit  deceafe,  AUnttrnd  Jufticefaid, 
•<  In  every  cafe  where  any  price  or  value  it  fet  upon  the  thing,  on  which  the  offence  wai 
committed,  if  the  defendant  diet,  hit  executor  ihall  be  chargeable  ;  but  where  the  aflioa  It 
for  damages  only,  in  fatttiaAion  of  the  injury  done,  then  hit  executor  ihall  not  be  liible.'* 
Iici«,  thetefore,  (did  Lord  MamsJiU,)  •*  ia  a  fundamental  diftinaion  $  if  it  it  a  fort  of  in- 
jury, by  which  the  offender  acquirca  no  gain  to  himfelf,  at  the  expence  of  the  fufferer,  at  by 
beating  or  imprifoning  a  man,  there  the  perfon  injured  hat  only  a  reparation  for  (be  de- 
liAum  in  damages,^  to  be  afTeiTed  by  a  jury.  But  where,  befidet  the  crime,  property  it 
acquired,  which  benefitt  the  teftator,  there  the  aftion  for  the  value  of  the  property  fbali 
furvive  againft  the  executon.  At  for  inftance,  the  executor  fhall  not  be  chargeable  for  the 
injury  done  by  hit  teftator.  In  cutting  down  another  man't  trees,  Uit  for  the  beneBt  arif- 
ing to  hit  teftator,  for  the  value  or  fale  of  the  trees,  he  Ihall ;  fo  far  at  the  tort  itfcif  goei,an 
executor  fhall  not  be  liable,  and  therefore  it  it  that  all  public  and  private  ciimet  die  w'rth 
the  offender.  And  the  executor  it  not  charg^blei  hot  fo  far  at  the  aa  of  the  offender  it 
beneficial,  his  aflett  ought  to  be  anfwerable,  and  hit  executor  tbcefore  fbould  be  chtrged. 
So  for  at  the  caufe  of  adion  does  not  arife  tx  deiifft  or  tx  malefim  of  the  tefbtor,  but  is 
founded  in  a  doty  which  the  teftator  owes  the  p4aintiflr,  upon  principlea  of  civil  obtigatioo, 

another  form  of  aaicn  may  be  brouiht,  «  an  aai^  for  noney  had  and  rcccivtd.** 

%  Tba 
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CHAP.    VIII. 
Of  Bars  and  Preferiptums^ 

m 

4 

ARTICLE    I. 

General  PrincipUs  of  Legal  Bars^  and  the  Nature  of  PrefcrlptionSi 

-  ^       -       iTie  legal  bars  to  the  maintenance  of  a  claim,  (fins  ii 
non  reqevoir  contre  les  creances^)  are  certain  caufes  whicli 
prevent  the  creditor  from  enforcing  fuch  claim  in  a  court  of  juf* 
tice. 

The  (irft  kind  of  fin  de  non  rcfevoir,  is  the  authority  of  a  legal 
adjudication,  when  the  debtor  has  been  judicially  difcharged  from 
the  claim  of  his  creditor }  there  refults  from  this  judgment  a  bar 
f^i  de  ndn  refevoir)  againft  the  creditor,  which  renders  him  in- 
capable of  purfuing  his  claim,  unlefs  he  invalidates  the  fentence 
upon  an  appeal,  or  otherwife  procures  it  to  be  refcinded  by  the  re* 
gular  courfe  of  law.  This  is  the  bar  which  is  called  in  law,  enceptk 
n't  judicaU^  as  to  which  fee  the  Pigefl,  /;/.  di  Except,  reijud.  Set 
alfo  Part  IV.  c.  3.  f.  3.  p^. 

A  fecond  bar  is  that,  which  refults  from  the  decifory  oath  o£ 
die  debtor,  who  has  fwom  that  he  does  not  owe  any  thing,  upon 
fuch  oath  having  been  deferred  to  him  by  the  creditor.  Theife 
refults  from  this  oath,  a  bar  called  exceptio  jurisjurandi,  which 
renders  the  creditor  inadmiflable  to  profecute  his  claim,  whatever 
proof  ht  may  afterwards  have  in  fupport  of  it ;  we  fhall  treat  of 
this  oath  infra,  Part*IV.  Ch.  3.  §  3.  Art.  I. 

J.   >►       ^        A  third  Jf/»  de  non  regevoir  is  that,  which  refults  from 

the  hpfe  of  the  time   to  which  the  law  has  limited  the 

a£^ion  arifing  from  the  claim.     This  fin  de  non  regevoir  is  more 


The  ptliiciple  abot e  Uid  down,  that  *'  fo  fir  as  the  ad  of  the  offender  It  beDeficial^  hit 
aflets  Ought  to  be  anfwerabley  and  hti  exeoutor  ttttW  be  charged,'*  muft  not  be  indiicriiai- 
natdy  afleoted  to.  Where  a  peribn  takes  ay  property  and  fells  it,  I  may  eleft  to  waiire 
the  wrong,  and  treat  the  .t€t  ai  aa  agency,  giving  as  a  right  to  demand  \ht  naoocy  aAnal-* 
ly  ivceWed  \  b«(  if  there  is  no  (ale,  it  is  a  mere  wrong,  and  can  only  be  treated  ai  AKh» 
however  bioeficial  ta  the  wrong  doer.  With  all  the  latitude  which  has  been  given,  to  the 
aAioo»  for  money  had  and  received,  in  order  to  cffe6uite'the  purpofes  of  moral  juftice, 
it  caaaotbe  fiippofed  that  foch  an  aAion  would  be  maintainable 'againft  a  pcrfMi  digging 
aoncs  from  a  quarry^  and  therewith  building  a  honfe ;  and  if  the  a£tion  could  only  be  fuf* 
tuned  againil  the  party  himlclf,  as  for  a  wrong,  it  is  imooffible  to  mainuin  that  tho 
Occident  of  bit  death  would  iodace  a  new  right  of  adioo  againft  hit  executon«  ai  ibuiided 
•o  a  cootrad« 

The  ftatute  before  alluded  to,  of  17  Ch.  !!•  c.  8.  providet,  that  io  all  a£Hoiii  the  death 
•f  either  party,  betwMA  nrdid  aad  judgmeat^  ihaU  not  be  alleged  ibr  «ror  in  any  adioa 
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particularly  called  a  prefcriptiot),  although  prefcription  ia  a  general 
term  which  may  alfo  be  applied  to  all  other ^/i/  de  non  regevoit. 

It  is  of  this  kind  ^d  fin  de  non  refevoir^  that  we  (hall  treat  in  the 
prefent  chapter. 

P  ^       -        Fins  de  nm  regevoir  do  not  extinguiih  the  claim,  but 
they  render  it  inefficacious,  by  depriving  tbe«creditor  of 
his  a£iion6  to  enforce  it. 

And  further,  Tlthonghfim  de  nan  regevoir  do  not  in  ret  verkate 
eztinguifli  the  daim,  they  induce,  fi>  long  as  they  fubfift,*  a  pie- 
fumption  that  it  is  extingui(hed  and  difcharged. 

Therefore,  when  my  debtor  lias  acquired  a  fin  de  non  regevoir 
againft  my  claim,  I  am  nobonly  difabled  from  maintaining  an  ac* 
tion  againft  him,  I  cannot  even  oppofe  fuch  claim  by  way  of  com- 
penfation,  againft  any  claims  which  he  may  have  acquired  againft 
me,  after  tht  fin^  de  non  regevoir  has  attached ;  for  the  fin  de  nen 
regevoir^  which  fubGfts  againft  my  claim,  is  a  prefumption  of  its 
being  extinguifhed. 

But  if  a  perfon  who  owed  m^  a  fum  of  money,  became  my  cre- 
ditor of  an  equal  fum,  before  ^e  time  neceflary  to  induce  a  prefcrip- 
tion had  elapfed,  and  confequently  before  the  bar  had  taken  place, 
and  afterwards,  when  the  time  of  prefcription  upon  my  demand  had 
become  complete,  he  infifled  upon  payment  of  his,  although  I 
could  not  fet  up  my  own  as  a  ground  of  a&ion,  I  might  ayailmy- 
ft  If  of  it  by  way  of  compenfation.  This  is  an  inftance  of  the 
maxim  which  prevails  in  the  fchools :  ^ua  temporalia  Junt  ad 
agendum  J  perpetuafuni  ad  encipiendum* 

The  reafon  is,  that  as  compenfation  operants  pltno  jure^fufra^ 
n.  599,  the  inftant  that  you  become  my  creditor,  your  demand  and 
mine  which  was  not  tlxen  barred  by  prefcription,  are  mutually  com- 
penfated  and  extinguiihed. 

Upon  the  fame  principle  that  fuch  a  bar,  as  long  aa  it  fubfifti, 
induces  a  prefumption  that  the  claim  is  extin6i,  it  is  nugatory 
to  become  furety  for  a  claim  that  is  fo  barred.  Befides,  the  fame 
exception  in  rem,  which  may  be  oppofed  againft  the  principal  de^ 
mand  by  the  debtor,  may  alfo  be  oppofed  by  the  furety  {a). 

A  bar  muft  be  oppofed  by  the  debtor ;  it  is  not  fuppUed  by  the 
judge. 

It  may  be  waived  by  a  renunciation  of  the  debtor,  either  exprefs 
or  tacit. 

A  bar  which  is  thus  waived,  can  be  no  longer  oppofed  to  the  pro* 
fecution  of  the  claim.    There  is  no  way  of  waiving  it  more  efiec* 

(«)  Thia  feUte*  to  the  acceflTorial  obiifttiM  ol  .finetSti,  which  hai  hen  f*atei  H 
ifii|th  in  •  former  chapter,  and  which  aUblatcly  lequiiet  the  fubfiAeace  of  a  vaUd  priacU 
ftl  obligation  ;  it  docs  militate  i^punft  an  trigiasi  obligatioo»  for  the  perfevmanee  of  aa  aft 
pieviouAjr  Sacukbcat  on  aaodkir,  who  has  ac|md'thc  benefit  of  a  pnfcripdoo- 
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tually  than  the  payment  of  the  debt ;  for  as  the  bar  has  not  ex- 
tinguifbed  the  debt,  there  can  be  no  doubt  but  that  the  payment  is 
iralid.  Neverthelefs,  if  the  debtor  who  paid  the  debt  was  a  minor, 
he  might  obtain  reftitution  againft  fuch  payment  in  the  fame  rnafi** 
ner  as  againft  any  another  renunciation. 


ARTICLE    n. 

Of  Prefcriptions  of  thirty  Tears*. 

P  ^  -  Regularly,  an  a£tion  upon  any  claim  ought  to  be  in* 
ftituted  within  the  term  of  thirty  years :  when  the  cre- 
ditor has  let  this  term  elapfe  without  commencing  his  a&ion,  the 
debtor  acquires  a  prefcription,  which  may  be  oppofed  to  the  de^ 
mand. 

$  I.     The  Reafons  upon  which  it  is  founded. 

-  ^  -  This  prefcription  is  founded,  ift.  Upon  a  prefump-^ 
tiott  of  a  payment,  or  releafe  arifing  from  the  length  of 
time;  as  it  is  not  common  for  a  creditor  to  wait  fo  long,  with« 
out  enforcing  payment  of  what  is  due,  and  as  prefumptions  are 
founded  upon  the  ordinary  courfe  of  things,  ex  eo  quod  plerumque 
ft.  Cujas  in  parat.  ad  tit.  de  Prob. ;  the  laws  have  formed  the  pre- 
fumption,  that  the  debt  was  acquitted  or  releafed. 

BeCdes,  a  debtor  ought  not  to  be  obliged  to  take  care  for  erer  of 
the  acquittances,  which  prove  a  demand  to  be  fatisfied  ;  and  it  is 
proper  to  limit  a  time  beyond  which  he  (hall  not  be  under  the 
neceiEty  of  producing  them. 

2d,  It  is  alfo  eftabliflied  as  a  punifhment  for  the  negligence  of 
the  creditor.  The  law  having  allowed  him  a  time  to  inftitute  his 
a£Hon,  the  claim  ought  not  to  be  received,  when  he  has  fufiered 
that  time  to  elapfe. 

I 
§  II.     When  andagain/l  nohom  it  runs. 

.  ^  -  It  follows  from  what  has  been  faid,  that  prefcription 
^  only  begins  to  run  from  the  time  when  the  creditor  has  a 
right  to  inftitute  his  demand,  becaufe  no  delay  can  be  imputed  to 
him  before  that  time.  Hence  it  is  a  general  maxim,  with  regard  to 
this  fubjed,  contra  non  valentem  agere  nulla  currit  prefcriptio ;  con- 
fequently  a  prefcription  cannot  begib  to  mn^  whilft  the  debt  is 
falpeaded  by  a  condition. 
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If  there  U  any  time  of  credit  allowed,  althoagh  the  right  of  the 
creditor  is  already  pcrfeft,  the  prefcription  does  not  begin  un- 
till  that  time  has  expired,  becaufe  the  creditor  cannot  prerioully 
fue  with  efFed. 

When  a  debt  is  payable  tt  feveral  terms,  I  fee  no  inconvenience 
in  holding,  that  the  time  of  prefcription  begins  to  run  from  the 
expiration  of  the  firft  term,  for  the  part  then  papble,  and  for  the 
other  parts  only  from  the  day  of  expiration  of  the  refpefiive  tenns 
of  payment.  For  inftance,  if  you  owed  me  3000  livrcs,  payable 
by  three  yearly  inftalments,  the  firft  payment  to  be  made  on  the 
ift  January  1735,  ^^  prefcriptions  for  one  third  of  the  debt 
would  begin  to  run  from  the  ift  January  1735  ;  for  the  fecond, 
from  the  ift  January  1736;  for  the  remaining  third,  from 
the  ift  January  1737 ;  and  the  debt  will  be  prefcribed,  for  the 
firft,  in  1765  ;  for,  the  fecond,  in  1766,  and  for  the  laft,  in  1767. 
-  ^  ^  -  From  our  principle,  that  the  time  of  prefcription 
doe^  not  begin  to  run,  until  fuch  time  as  the  creditor  is 
enabled  to  profecute  his  demand,  it  follows,  that  it  cannot  run 
againft  the  claims  which  a  woman,  even  with  a  feparate  property, 
has  againft  her  hufl>and,  fo  long  as  the  marriage  contmttes;for 
being  under  his  power,  (he  is  prevented  from  proceeding  againft 
him. 

It  is  the  fame  with  refped  to  claims  and  a£^ions  which  {he  has 
againft  third  perfons,  if  fuch  third  perfbns  have  reconrfie  over 
againft  her  hufband  \  for  in  this  cafe  the  wife  is  fuppofed  to  have 
been  prevented  from  proceeding  by  her  hufl)and,  whofe  intereftit 
was  to  do  ioj  on  account  of  the  recourfe  which  the  debtor  had 
againft  him. 

A  prefcription  cannot  run  againft  a  beneficiary  heir  (a),  for  the 
claims  which  he  has  againft  the  beneficiary  fuccef&on;  for  he  can* 
not  proceed  againft  himfelf. 

.  ^  .  Prefcription  does  not  run  againft  minors,  although  they 
have  a  tutor :  this  exception  is  not  founded  upon  the 
rule,  contra  non  vaUntem  agere^  non  currit  pre/cripiio,  fince  they  have 
a  tutor  who  may  fue  for  them,  but  upon  a  particular  indulgence 
to  the  infirmity  of  their  age.  The  cuftoms  of  Paris  and  Orleans 
have  difpofitions  for  this  purpofe;  they  except  minors  from 
the  law  of  prefcription,  by  faying  that  it  runs  inter  majorei. 

If  the  creditor  leaves  feveral  heirs,  fome^f  whom  are  of  full  age, 
and  others  minors ;  and  the  obje£^  of  the  claim  is  fomething  dmii* 
ble,  naturui  autfaltem  intetleHu^  as  if  it  is  the  claim  of  a  certain  eftate; 
the  time  of  prefcription,  which  will  not  run  againft  the  minon 

[m)  An  heir  »hoii  only  fahjeft  to  ■ccotmting  /or  thcamoont  adoiUj  lectitd*  ^ 
k  aety  like  bcin  ia  general,  fubjeA  to  «U  Um  dcbtl  o^t^  dcce«M* 

for 
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for  their  parts,  will  not  be  thereby  prevented  from  running  againft 
thofe  of  full  age. 

But  if  the  right  is  indivifible  \  as  if  I  promife  a  perfon  to  grant 
a  fervitude  for  the  benefit  of  his  houfe,  the  prefcription  will  not^ 
fo  long  as  any  of  his  heirs  are  minors,  run  even  againft  the  othersy 
becaufe  the  claim  being  indivifible,  and  not  fufceptible  of  partSy 
cannot  be  barred  in  part :  it  is  in  this  cafe  that  the  minor  is  faid 
to  aid  the  major  in  individuis, 

r  ^  a  ^  It  is  a  queftion,  whether  prefcription  runs  againft  per- 
fons  not  having  the  ufe  of  reafon  ?  Thefe  pcrfons  cither 
have  the  benefit  of  curators,  or  they  have  not.  In  the  latter  cafe, 
they  fall  within  the  rule  contra  non  vaUntem  agere^  isfc.y  and  it  is 
clear  that  no  prefcription  can  run  againft  them.  The  queftion  then 
is  confined  to  fuch  as  have  curators.  It  may  be  urged  in  their 
favour,  that  minors  ar^  excepted  from  the  law  of  prefcription, 
though  provided  with  tutors,  and  thefe  perfons  are  .ufually  com- 
pared to  minors,  and  are  ftill  more  incapable  of  attending'  to  their 
affairs,  and  therefore  their  fituation  requires  compaflion,  and  the 
protedion  of  the  law ;  and  confequently  it  appears  that  the  excep- 
tion granted  to  infants  (hould  be  extended  to  them.  CaUlan,  T.  1 1« 
/:  vii.  13.  reports  an  arret  of  his  parliament  by  which  it  was  to  de- 
cided. ^ 

The  reafons  which  may  be  adduced  in  fupport  of  the  oppofite 
opinion  are,  that  the  laws,  by  granting  minors  an  exception  from 
the  efie£ls  of  prefcription,  grant  them  a  privilege  *,  and  the  nature 
of  privileges  granted  to  particular  perfons  is,  that  they  are  not  to 
be  extended  to  others,  even  under  the  pretext  of  a  parity  of  reafon. 
It  may  be  even  faid,  that  there  is  not  ah  entire  parity  of  reafon. 
The  law  might  more  readily  except  from  the  rules  of  prefcription 
the  time  of  minority,  becaufe  it  has  certain  limits  ^  whereas  infanity 
ufually  continues  during  life,  and  may  laft  a  hundred  years  ;  and 
the  prefcription,  which  is  fo  neceflary  for  general  tranquillity,  would 
be  interrupted  for  a  very  confiderable  time,  if  perfons  deftitute  of 
reafon  were  excepted.  Befides,  as  minors  are  the  hope  of  the 
ftate,  there  is  a  reafon  for  afUfting  them  which  does  not  apply  to 
other  perfons :  this  opinion  may  be  fupported  by  the  authority  of 
the  glbft  in  Ch.  13.  Extra,  de  Prefc.  which,  in  enumerating  thofe 
againft  whom  prefcription  does  not  run,  does  not  include  perfons 
of  an  infane  mind.  Bretonnier  fur  Henrys ^  /•  2*  4.  21.  feems  in- 
clined to  this  opinion. 

P  ^      -        When  a  perfon  is  abfent  in  a  very  diftant  country, 

^       for  inftance,  in  the  Eaft  Indies^  and  the  agent  who  had 

z  procuration  from  him  in  his  own  country  is  dead,  fo  that  there  is 

nobody  to  take  charge  of  his  affairs,  the  prefcription  neverthelefs 
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tikes  place.  He  does  not  fall  within  the  rule  contra  rum  veJenUm^ 
-tsCc.JoTy  however  diftant  he  is^  he  may  receive  Intelligence  from  his 
own  country,  and  tranfmit  another  procuration.  But  there  maybe 
circumftances  under  which  it  is  not  poflible  to  do  foy  and  when 
thefe  are  fully  made  out,  he  may  have  the  benefit  of  the  rule. 

r  6cQ  1  '^^  ^^^^  ^^  prefcriptdon  runs  againft  a  fucceflion, 
although  vacant,  abandoned,  and  without  a  curator: 
for  the  creditors  of  fuch  fuccellion,  who  are  perfons  having  an  in- 
tereft  in  the  prefervation  of  the  rights  of  the  fucceffion,  may  pro- 
cure the  appointment  of  a  curator,  therefore,  they  cannot  avail 
tfaemfelves  of  the  rule  contra  non  vakntem^  isfc* 

Henrys  has  exprefled  an  opinion,  that  a  prefcription  ought  not 
to  run  againft  the  rights  of  a  fucceflion,  while  the  heir  is  availing 
himfelf  of  the  time  for  deliberation  allowed  by  the  ordonnance. 

This  opinion  has  not  been  followed  \  the  heir,  during  that  time, 
had  the  power,  without  binding  himfelf  by  the  acceptance  of  that 
quality,  to  exercife  all  confervatpry  afts,  and  to  interrupt  the  courfe 
of  prefcriptions ;  therefore,  he  is  not  within  the  rule  amtranm 
valentem^  i^c. 

r  6t\  1  Prefcription  takes  place  even  againft  the  fanners  of  the 
king's  revenue,  for  the  debts  dependent  on  the  rights 
which  they  hold  in  farm  %  nor  is  this  repugnant  to  the  maxim  of 
there  being  no  prefcription  againft  the  king,  for  that  maxim  only 
concerns  the  king's  domains,  which  are  imprefcriptible ;  but  the 
debts  to  the  farmers,  which  only  relate  to  the  rights  held  by  them- 
felves,  are  not  the  fubftance  of  the  royal  domain,  but  the  fruits  of 
it,  and  the  fruits  belong  to  the  farmers. 

The  king  himfelf  is  not  confidertd  as  fubjeft  to  any  human  law, 
nor  confequently  to  the  law  of  prefcription ;  but  his  farmers  are 
fubjefb  to  the  laws,  and  confequently  to  the  law  of  prefcription, 
as  weU  as  any  other,  and  are  bound  to  purfue  their  demands  within 
the  limited  time. 

|.  ^      -       The  prefcription  of  thirty  years  does  not  take  place 
againft  the  chutch ;  but  only  the  prefcription  of  forty 
years,  of  which  we  (hall  fpeak  injra. 

But  it  is  the  church  rather  than  the  perfon  pf  the  beneficiary 
that  is  exempted  from  the  ordinary  prefcription.  Therefore,  that 
prefcription  is  allowed,  except  when  it  relates  to  the  ground  and 
foundation  of  the  right.  But  the  arrears  of  rents  due  to  the  church, 
and  other  cafual  profits,  which  rather  concern  the  perfonal  benefit 
of  the  incumbent  than  the  church  itfelf,  are  fubjef):  to  the  common 
prefcription  of  thirty  years. 

When  the  church  fucceeds  to  the  intereft  of  an  individual,  it 
has  only  the  fame  right  with  the  individual  as  to  the  time  which 

had 
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had  elapfed  prior  to  the  fucceflion^  according  to  therttle^  qui  aUerius 
Jure  utiiur,  eodemjure  uti  debet. 

The  time  of  prefcription,  therefore^  ought  only  to  be  extended 
according  to  the  proportion  which  remained  to  run  at  the  time  of 
the  fucceffion.  Therefore,  as  ten  years  are  added  to  the  ordinary 
prefcription  of  thirty  yearsi  which  is  the  addition  of  one-third^ 
when  a  prefcription  begins  firft  to  run  agmnft  the  church  $  fo  when 
it  has  begun  to  run  againft  a  prirate  individual,  to  whom  the  church 
fucceeded,  there  ought  to  be  an  addition  of  one-third  to  the  time 
which  remained  at  the  period  |of  the  church  coming  to  the  fuc^* 
ceffion.  ThuSy  if  fifteen  years  had  elapfed,  ten  years  are  not  to  be 
added  to  the  remaining  fifteen,  but  only  five,  being  one-third  of  the 
fifteen,  and  the  prefcription  will  be  accompliihed  at  the  end  of 
thirty-five  years  in  the  whole. 

Vice  verfi^  when  an  individual  fucceeds  to  the  right  of  the  churchy 
he  ought  to  enjoy  the  privilege  of  the  church  for  a  prefcription  of 
forty  years,  as  to  the  time  which  is  pafled ;  and  the  prefcription 
ought  only  to  be  reduced  to  thirty  years,  with  refpe£l  to  the  re- 
mainder of  the  time.  For  inftance,  if  twenty  years  had  run  againft 
the  church  at  die  time  of  the  right  diflblving  upon  the  individual^ 
as  twenty  years  is  only  one  half  of  the  time  which  is  neceflary  to 
bar  the  church,  to  complete  the  prefcription,  it  was  neceflary  to 
allow  the  remaining  half,  not  of  the  full  time  for  prefcribing  againft 
the  church,  but  of  the  time  of  prefcribing  againft  the  individual^ 
that  is,  fifteen  years,  the  time  for  prefcription  againft  individuals 
being  one*fourth  lefs  than  agiunft  the  church ;  when  the  individual 
fucceeds  to  the  church,  one-fourth  muft  be  deduced  from  the  time 
which  would  remain,  fuppofing  the  right  of  the  church  to  have 
conrinued.  Therefore,  in  the  cafe  fuppofed,  five  years  are  dedufled 
from  the  twenty  which  remained  to  run. 

Secular  communities  have  the  fame  privilege  with  the  churchy 
and  a  prefcription  cannot  be  acquired  againft  them,  under  ioxtf 
years.  Tronfonfur  Parii  U  maitre,  isfc. 

j  III.     0/tie  EffeQ  of  the  trentenarj  Prefcription* 

r  6ti  ^  '^^  effeft  of  the  prefcription  is,  that  when  it  is  ac- 
compliihed, the  debtor  may,  by  oppofing  it  to  the  daim 

of  the  creditor,  obtain  a  judgment,  declaring  him  to  be  difcharged 

from  the  demand. 

r  6cA  1  ^^^  the  creditor  in  this  cafe  defer,  at  leaft  to  the 
debtor,  an  oath  whether  he  has  paid  the  debt  ?  No  \  for 

this  prefcription  is  eftabliihed  not  only  upon  a  prefumption  of  pay* 

ment  which  rcfults  from  die  length  of  time  which  has  elapfed^  but 
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alfo  as  a  puniihment  for  the  negligrnce  of  the  creditor,  llie  lav 
having  limited  the  time  for  bringing  an  adion ;  after  the  expiration 
of  that  time,  the  creditor  retains  his  clatm,  if  it  has  not  been  ac- 
quittedi  but  he  can  no  longer  fuppbrt  an  a^iion  for  it  \  he  has  no 
longer  jus  perfequendi  in  judicio  quod  Jibi  debetur^  and  confequentlj 
he  has  no  longer  the  right  of  requiring  from  his  debtor  the  oach 
which  forms  a  part  of  this  right  of  a3ion* 
P  ^       -        A  prefcription  begun  or  complete  againft  the  creditor 

takes  cfFedl  againft  his  heirS)  and  other  fuccefibrs,  either 
bf'an  univerfal  or  a  particular  title,  fo  that  they  have  only  the  time 
which  remained  to  the  creditor,  when  they  fucceeded  to  him ;  and 
if  the  time  had  expired  againft  the  creditor,  the  fame  fin  de  non 
rifevoir,  which  had  attached  againft  him,  will  continue  to  fubfift 
againft  them.  This  is  evident }  for  as  they  fucceed  to  the  rights  of 
the  creditor,  and  as  all  the  right  which  they  have  is  derived  from 
him,  they  cannot  have  more  from  it  than  he  had  himfelf.  Nana 
plus  Juris  in  aJium  poiefi  iranferri^  Iffc, 
r  ^rK  1       There  is  greater  difficulty  with  regard  to  a  fubftitute^ 

4S  to  whether  the  time  of  prefcription,  which  has  run 
tgainft  the  heir  before  the  fubftitution  takes  efied,  is  to  be  im- 
puted to  the  fubftitute  after  his  right  has  attached.  The  reafon  for 
4oubting  is,  that  the  fubftitute  does  not  derive  his  right  from  the 
heir  who  was  charged  with  a  fubftitution  in  his  favour,  and  againft 
whom  the  prefcription  has  begun  to  run.  Neverthelefs,  it  muft  be 
decided,  that  the  prefcription,  whether  begun  or  complete  againft 
the  firft  taker,  has  the  fame  effect  againft  the  fubftitute ;  for  al- 
though the  fubftitute  does  not  derive  his  claim  from  the  Grft  taker, 
but  from  the  teftator  who  made  the  fubftitution,  yet  the  right 
pafles  from  the  iirft  taker  to  the  fubftitute,  and  it  can  only  pals 
fuch  as  it  is,  and,  confequently,  partially  or  wholly  fubje^  to  pre- 
(cription,  if  it  was  fo  in  the  life-time  of  the  firft  taker :  for,  as  he 
waa  the  adual  creditor  up  to  the  time  of  the  fubftitution  taking 
place,  it  was  againft  him  that  the  prefcription  ought  to  have  taken 
place,  and,  in  fa£t,  did  take  place.  The  firft  taker  could  notfaciemb^ 
by  difpofing,  transferring,  or  hypothecating  the  cl^m,  prejudice  the 
right  of  the  fubftitute  \  becaiife  he  could  only  transfer  it  fuch  as  it 
W9$)  apd,  confequently,  cum  caufa  fideicomnuffi^  with  the  charge  of 
the  fubftitution }  but  he  may,  mn  faciendo^  non  utendoy  fufier  the 
:iftion  depending  upon  fuch  claim  to  porifh.  This  is  the  precife 
difpofition  of  the  law  70.  $  Fin.  ff.  ad  TrebeL  Si  temporalis  affia 
ip  ieredifi^f  reliila  futrii^  ietnpus  quo  heres.  experiri  ante  reJHtutam 
^ereditatem  potuit^  imputabitur  ei,  cui  rejiituta  fuerit.  It  is  true,  that 
this  law  only  fpeaks  of  annual  a£iions }  becaufe,  in  the  time  of  the 
jlirift^  whpfe  I4W  this  vo%  ordinary  actions  were  not  fubjeA  to  die 
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prefcTiption  of  any  length  of  time ;  but  after^  they  became  fubjed: 
to  that  of  thirty  years ;  there  is  the  fame  reafon  for  the  decifion. 
This  is  the  opinion  of  Richard j   Traite   des  Subfi.  p.  2.  ch.i^* 

N*  93,  94. 

.  ^  -  Prefcription  has  its  cBtSt  not  only  in  point  of  law,  but 
fometimes  eren  in  point  of  confcience.  It  is  true  that  the 
debtor,  who  muft  know  that  he  has  not  paid,  cannot,  in  point  of  con«  • 
(cience,  avail  himfelf  of  the  prefcription,  and^  for  this  reafon,  it  is 
called  improborum  prafidium ;  but  as  the  prefcription  induces  a  pre- 
fumptiofi  that  the  debt  has  been  acquitted,  the  heirs  of  tlie  debtor 
may,  confcientioufly,  prefume  that  fuch  is  the  fa£b,  and  confe- 
quently  may  take  advantage  of  prefcription,  if  they  have  no  know- 
ledge, nor  any  juft  ground  of  belief  to  the  contrary  (a). 

^  IV*    In  Huhat   Manner  Prefcriptions  not  yet  accwnplijbei  ait 

interrupted. 

r  6  8  1       '^^  ^^^  ^^  prefcription  is  interrupted  either  by  an 
acknowledgment  of  the  debt,   or  by  a  judicial  inter- 
pellation. ' 

Any  9L&  (3),  by  which  the  debtor  acknowledges  the  debt,  inter- 
Tupts  the  time  of  prefcription,  whether  it  be  pafled  with  the  ere* 
ditor,  or  without  him.  For  inftance,  if,  in  the  inventory  of  the 
efFeds  of  the  debtor,  the  debt  is  included  amongft  the  charges 
(parrmi  le  pqffif)y  fuch  inventory,  though  not  made  with  the  con- 
currence of  the  creditor,  is  an  z€t  which  recognizes  the  debt^  and 
interrupts  the  prefcription. 

r  ^t  1  ^^  ^^^  ^^  ^^  debtor  is  concerned,  it  is  of  no  figni- 
fication  whether  (he  a£l  containing  the  acknowledg- 
ment was  before  a  notary,  or  under  private  lignati^re ;  but  with 
refpeA  to  a  third  perfon,  who  is  interefted  in  having  the  debt  pre- 
icribed,  the  z€t  is  of  no  fervice  to  the  creditor,  if  it  is  only  under 
private  fignature,  unlefs  it  has  acquired  a  date  anterior  to  the  ac- 
complifhment  of  the  prefcription,  and  which  is  authenticated  either 
by  a  regifter  (le  contrite J^  or  by  the  deceafe  of  fome  of  the  perfons 
^Krho  have  fubfcribed  it ;  for  otherwifie,  thefe  a£ls  under  private 
fignature  liave  no  date  as  ag^unft  third  perfons,  except  from  the 
time  of  their  being  exhibited.  This  was  eftablifhed  for  the  purpofe 
of  preventing  the  frauds  which  might  be  occafioned  by  the  facility 
of  antedating. 

r  66    1       ^  verbal  acknowledgment  of  the  debt,  when  it  ex- 
ceeds 100  livres,  can  hardly  be  of  any  ufe  to  the  creditor  i 
becaufe,  according  to  the  ordonnance  of  1667,  verbal  evidence  is 

(tf)  Vidt  AppeactijE,  No.  XV*  {k)  Aft  here  mcaiiJi  wrlttBa  inftrajncat. 

not 
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not  allowed  where  the  objed  is  above  that  fum^  and  where  writtm 
evidence  might  have  been  procured.    I  think)  however,  that  the 
decifory  oath  may  be  deferred  to  the  debtor,  with  regard  to  his 
having  acknowledged  the  debt  within  the  time,  and  in  the  manner 
imputed  to  him }  nee  obfiat^  that  the  creditor  cannot,  as  ha^  been 
already  decided,  after  the  time  of  prefcription  is  accompliihed, 
defer  the  oath  as  to  the  fa£l  of  payment }  the  difierence  is,  that 
where  the  accomplifliment  of  the  prefcription  is  an  undifputed  fad, 
St  is  clear,  that  the  creditor  has  no  longer  any  right  of  a£lion,  and, 
confequently,  has  no  right  to  defer  the  oath ;  but  in  this  cafe,  it  b 
not  agreed  that  the  time  of  prefcription  is  accompliihed,  and  that 
the  creditor  has  loft  his  right  of  a£tion  \  but  the  creditor,  on  the 
contrary,  maintains,  that  there  was  an  interruption  \  it  is  true, 
that  it  lies  upon  him  to  prove  it ;  nam  ineumbit  onus  prAandi  ei  qui 
iicit ;  but  in  inopia  probationis^  he  may  defer  the  oath  as  to  that 
i%Bt.     If  the  debt  does  not  exceed  loo  livres,  I  think  the  creditor 
may  be  admitted  to  give  verbal  evidence,  that  the  debtor  at  fuch  a 
time  acknowledged  the  debt,  and  promifed  to  pay  it. 
T  ^6    ^       The  payment  of  the  arrears  of  an  annuity  is  an  ac- 
knowledgment of  fuch  annuity ;  but  as  the  acquittances 
are  in  the  poflcffion  of  the  debtor,  this  acknovriedgment  is,  in 
genera],  of  no  ufe  tp  the  creditor,  who  cannot  produce  them  \  at 
leaft,  unlefs  he  takes  counterparts,  or  the  acquittances  were  paffed 
before  a  notary,  and  the  minutes  of  them  are  preferved. 

The  journal  of  the  creditor,  in  which  he  has  entered  the  pay* 
ments  made  to  him,  cannot  ferve  as  a  proof  of  fuch  payments,  he- 
caufe  a  man  cannot  make  evidence  for  himfelf.   X.  5.  {a)  Cod^  de 

If  the  annuity  were  due  to  a  community,  I  think  that  accounts, 
folemnly  rendered,  in  which  the  receiver  had  charged  himfelf  with 
fuch  payments,  would  be  evidence  thereof,  and  confequently  of 
the  interruption  of  the  prefcription.  For  it  b  not  prolnble,  diat 
the  receiver,  unlefs  the  money  had  been  a£iually  paid  to  him, 
would  have  been  fooliih  enough  to  charge  himfelf  with  it,  and 
thereby  oblige  himfelf  to  the  payment  inftead  of  the  debtor.  Be« 
fides,  whether  the  debtor  had  a£iually  p^d  the  annuity,  or  the  re- 
ceiver had  charged  himfelf  with  it,  and  accounted  for  it  as  paid, 
without  its  being  fo,  the  community  has  received  it,  and  had  the 
benefit  of  it ;  there  cannot  then  be  any  prefcription,  for  that  only 
takes  place  when  the  creditor  has  neither  had  the  benefit  of  the 
annuity,  nor  ufed  due  diligence  to  obtain  it.  Thia  is  the  jurif* 
prudence  of  the  CbaUUi  JPOrleansm 

(«)  InftrttiMAtt  domeftica,  leu  prfviCt  tefbtio,  ibiJidaoUdo,  ^  000  aliift  qooqoc  ad- 
siaicttlii  •djttvtotur,  ad  probtcigntn  tta  oca  fiifficiuatt 
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^  j^  -y  The  ficcond  manner  in  which  the  time  of  prefcriptioo 
18  interrupted  isj  by  the  judicial  interpellation  of  the 
debtor;  which  is  made  by  a  command  to  pay,  if  the.debt  is  fub- 
]c6t  to  immediate  execution,  and  by  a  procefs  of  aiEgnatioUt  if 
it  is  not  fo. 

As  each  of  thcfe  procefles  is  executed  by  a  ferjeant,  who  is  an 
officer  of  juftice,  they  each  contain  a  judicial  interpellation. 

They  each  of  them  interrupt  the  time  of  prefcription,  provided 
they  are  accompanied  by  the  formalities  which  are  requifite  for 
their  validity ;  if  they  are  void,  for  want  of  any  fuch  formality^ 
they  do  not  j  for,  quod  nullum  efi^  nullum  producit  efft&um* 

A  procefs  before  an  incompetent  judge  does  not,  in  ftri&ieiSf 
interrupt  the  prefcription ;  neverthelefs,  when  the  queftion.of  com- 
petence may  have  been  doubtful,  the  Court,  in  pronouncing  the  in« 
competence  of  the  judge,  fometimes  refers  the  parties  to  the  proper 
judge,  with  a  claufe,  requiring  him  to  proceed  between  the  parties^ 
according  to  the  ftate  in  which  the  proceedings  were  at  the  time  of 
removing  the  procefs.  Imbert.  i,  22*  J  isf  B.  Dumoulin^  in  StjL 
Pari.  p.  7.  drt.  I02.  cites  an  arrSt^  of  the  17th  Julj^  ^5^5$  which 
referred  to  the  judge  of  Anvers^  with  this  claufe,  an  affignatioa 
that  had  been  made  by  miftake,  before  the  judge  of  Saumun 
r  66^  1  "^^^^  ^^^c  ^^c  (everal  debtors  in  folido,  the  ackoow* 
ledgment  of  any  one  of  them,  or  a  judicial  interpeU 
.Iatio9  to  any  one  of  them,  interrupts  the  prefcription,  with  refpe£k 
to  all  the  odiers.  This  is  decided  by  Jufiinian^  in  law  Fin.  CcJ, 
de  duob.  rets,  as  we  have  already  ieen,  n.  272. 

It  is  otherwife  with  refpe£l  to  feveral  heirs  of  the  fame  debtor; 
an  acknowledgment  by  one,  or  an  interpellation  of  one,  only  in 
terrupt^  the  time  of  prefcription  with  refpe£l  to  the  part  for  which 
he  is  perfonally  the  debtor,  and  does  not  prevent  the  prefcription 
of  the  part  due  from  the  other,  who  has  neither  acknowledged  the 
debt,  nor  received  any  judicial  interpellation ;  £or,  a  debt  may  be 
prefcribed  as  well  as  extinguilhed  in  part. 

*  This  is  the  cafe  even  with  refpe£l  to  a  debt  for  which  each  heif 
is,  by  way  of  hypothecatidn,  liable  to  the  whole ;  for,  as  each  is 
only  perfonally  liable  for  his  own  debt,  though  fubje£t  to  hypothe* 
cation  for  the  whole,  the  creditor,  by  the  interpellation  of  one^' 
only  exercifes  his  right  of  perfonal  a&ion,  in  refpe^  to  the  part  for 
which  that  one  was  liable,  and  has  only  ufed  his  right  of  hypothe* 
cation  upon  the  ihare  of  the  property  fallen  to  that  one,  but  has 
not  ufed  his  right  of  perfonal  adion  as  to  the  (hares  of  the  others^ 
or  his  right  of  hypothecation  with  refpe£l  to  their  fhares  of  thd 
eSeCtSf  and,  confequently,  the  prefcription  is  acquired  to  them  as 
well  againft  the  perfonal  a^ion  as  againft  the  right  of  bypothe* 

cation. 
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cation.  Why,  it  may  be  faid,  will  not  the  interpellation  of  one  of 
the  perfonsy  in  pofleffion  of  the  property  hypothecated  for  my  claim, 
interrupt  the  prefcription  againft  the  other  pofieflbrs  of  the  fame 
property,  in  the  fame  manner  as  an  interpellation  of  one  of  feveral 
debtors  in  folido  interrupts  the  prefcription  againft  the  others?  The 
anfwer  is,  that  my  right  of  perfonal  credit  againft  feveral  debtors 
in  folido  is  one  and  the  fame  perfonal  right,  and,  therefore,  by  the 
interpellation  of  any  one  I  ufe  my  right  as  to  the  whole  claim,  and 
interrupt  the  prefcription  not  only  againft  that  particular  debtor, 
but  alfo  agaitift  the  others ;  the  right  againft  them  not  being  a  dif- 
ferent right,  but  precifely  the  fame  with  that  which  I  have  exercifed 
by  the  interpeUation.  On  the  contrary,  the  rights  of  hypothe- 
cation, which  I  have  m  the  different  efie£ls  hypothecated  for  my 
claim,  are  real  rights,  which  confequently  refide  in  the  difierent 
things  that  are  fubje£t  to  them,  and  therefore  are  as  diftind  from 
each  other  as  the  things  in  which  they  refide.  For  inftance,  when 
the  houfe  A  and  the  houfe  B  are  hypothecated  to  me  for  a  certain 
claim,  the  right  of  hypothecation  in  A  is  as  diftinft  from  that  in 
B,  as  the  houfe  A  is  diftinfi  from  the  houfe  B.  I  do  not,  by  infti- 
tuting  an  hypothecatory  adion  againft  the  poileffor  of  A,  and  uGng 
my  right  of  hypothecation  in  A,  ufe  any  right  in  B,  and  confe* 
quently.  this  a£lion  cannot  interrupt  the  prefcription  of  the  hypo* 
thecation  in  B.  According  to  thefe  principles,  the  hypothecatory 
a£tion  againft  one  of  the  heirs  of  my  debtor  only  interrupts  the 
prefcription  as  to  die  rights  of  hypothecation  in  the  Ihare  of  that 
one,  and  not  in  the  (hares  of  the  others.  - 

When  the  debt  is  of  an  indivifible  thing,  fuch  as  a  right  of  pre- 
dial fervitude,  as  each  of  the  heirs  is,  in  this  cafe,  perfonally  debtor 
of  the  whole,  an  interruption  of  the  prefcription  againft  one  is  an 
interruption  againft  all ;  it  is  odierwife,  when  the  thing  due  is 
even  intelle6tually  fufceptible  of  divilion. 

The  judicial  interpellation  of  one  of  the  debtors  in  folido  inter- 
rupts the  prefcription,  not  only  againft  the  other  debtors,  but  alfo 
againft  their  heirs ;  the  reafon  being  the  fame. 

In  like  manner,  the  judicial  interpellation  of  the  heir  of  one  of 
the  debtors  in  folido  interrupts  the  prefcription  againft  all  the  other 
debtors* 

But  the  interpellation  of  one  of  the  heirs  of  one  of  the  debtors  in 
folido,  of  a  divifible  debt,  only  interrupts  the  prefcription  againft 
the  other  debtors,  fo  far  as  that  heir  is  liable  for  the  debt.  Suppofc, 
for  inftance,  I  have  two  debtors  in  folido,  one  of  whom  has  left 
four  heirs,  an  interpellation  of  one  of  thefe  heirs  only  interrupts  the 
prefcription  againft  the  other  debtor  in  folido,  to  the  amount  of  the 
fourth,  for  which  the  heir  interpellated  was  liable  \  for  by  fuch  in- 
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terpellation  I  only,  ufe  my  right  as  to  one-fourth^  and  confequently 
the  prcfcription  is  acquired  by  the  other  debtor  in  folido  for  the 
remainder  \  and  it  is  acquired  by  the  other  heirs  of  the  deceafed 
debtor  in  ioto^  as  I  have  not  in  anywife  ufed  my  right  with  refpeft 
to  the  {hares  for  which  they  were  liable. 
^^  It  is  a  controverted  qucftion,  whether  aa  interpellation 

to  the  principal  debtor,  or  an  acknowledgment  by  him, 
interrupts  the  prefcription  againft  the  fureties  ?  Bruneman  ad  L9 
Fin.  Cod.  de  dudf.  rehf  and  the  doctors  cited  by  him,  and  Catelan^ 
amongft  the  modems,  hold  the  afErmativc.    TTiey  infill,  that  the 
fame  reafon  which  induced  Jujlinian  fo  to  decide,  with  regard  to 
debtors  in  folido,  J;iolds  good  with  regard  to  fureties.     This  reafon 
is,  that  the  claim  which  a  creditor  has  againft  feveral  debtors  in 
folido,  being  one  and  the  fame  claim}  after  an  interpellation  againft 
one  of  them,  the  others  cannot  fay  to  the  creditor,  that  he  has  not 
exercifed  the  claim  which  he  had  againft  them.    Now,  fay  thefe 
-authors,  the  fame  reafon  applies  to  the  cafe  of  fureties :  the  claim 
which  the  creditor  has  againft  them  is  the  fame  that  he  has  againft 
the  principal,  to  whofe  obligation  they  have  only  acceded ;  whence 
it  follows,  that  the  creditor,  by  the  interpellation  of  the  principal, 
and  ufing  his  claim  againft  him,  has  alfo  ufed  his  claim  againft  the 
fureties ;  the  claim  being  one  and  the  fame.    They  add,  that  if 
Jupinian  does  not  fpeak  of  fureties,  it  is  only  becaufe  they  are,  as 
to  this  point,  comprifed  under  the  term  cwrrei ;  fince  they  are  rd 
ejufdem  ' obligationisj  they  are  .co-debtors,  not  indeed  as  priucipals, 
bat  as  acceflary  debtors  of  the  fame  obligation.     Duperrier^  and  the 
other  authors  cited  by  him,  maintain  the  negative.     They  fay,  that 
there  is  a  great  difference  between  fureties  and  co-debtors  in  folido. 
When  I  have  fold  a  thing  to  feveral  purchafers,  who  have  obliged 
t)iemfelve0  in  folido  for  the  payment  of  the  price,  the  claim  againft 
them  is  one  and  the  fame  claim,  having  the  fame  caufe,  and  for 
livhich  there  is  only  one  and  the  fame  kind  of  a£lion,  viz.  the  aQion 
ex  vendito,  againft  each  of  them ;  whence  it  follows,  that  in  exer- 
cifing  my  claim  by  die  judicial  interpellation  of  any  one  of  them, 
I  ezercife  it  againft  all  the  reft.     It  is  otherwife,  fay  they,  with 
refpeA  to  the  principal  debtor  and  his  fureties  j  the  claim  againft 
the  principal,  and  that  againft  his  fureties,  are  indeed  claims  of 
one  and  the  fame  thing,  and  therefore  a  real  or  fictitious  payment 
by  the  one  difcharges  the  other :  but  ftill  they  are  diftind  claims, 
arifing  from  different  contra£ls,  and  producing  different  a£lions. 
For  inftance,  when  I  fell  any  thbg  to  one  man,  and  another  en- 
gages as  his  furety  for  the  price,  the  claim  againft  the  buyer,  and 
that  againft  the  furety  are,  it  is  true,  claims  of  one  and  the  fame 
thing,  but  ftiU  they  are  dlftind  claims :  that  againft  the  principal 

refults 
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lefults  from  the  contra£i  of  fale,  and  produces  the  a£lion  ex  ven£to: 
diat  againft  the  furety  refults  from  his  fpecial  engagement  as  fnchi 
producing  a  different  zdtion^  viz^  the  a&ion  exJUpulata :  and  as  the 
claims  are  feparate  and  diftin£l,  it  cannot  be  faid  that  the  creditor, 
by  ufing  his  claim  againft  the  principal^  exercifes  it  alfo  againft  tbe 
furety,  and  therefore  the  interpellation  of  the  principal  does  not 
interrupt  the  prefcription  as  to  the  furety.  Thefe  authors  draw  an 
argument  from  the  law  Fin.  Cod.  de  dueh.  rns  s  this  lav,  by  de- 
ciding that  the  acknowledgment  or  interpellation  of  one  of  the 
debtors  (hall  interrupt  the  prefcription  as  to  the  otherSy  aftigns  as  a 
reafon :  cum  ex  una  JHpe^  unoque  finte  untsi  effluxit  contraffusy  vd 
deiiti  caufa  ex  eadem  oBione  apparuit.  Now,  fay  they,  furedes  do 
Hot  fall  within  the  terms  of  this  law,  for  though  they  are  debton 
of  the  fame  thing  with  the  principal  debtor,  they  are  debtors  bf 
Tirtue  of  a  difierent  contraA,  and  the  adion  agsunft  them  is  differ- 
ent from  diat  againft  the  principal. 

It  may  be  replied,  that  the  engagement  of  the  furedes  is  a  con- 
trad  purely  acceflary,  the  fureties  do  nothing  more  thereby  than 
accede  to  the  debt  of  the  principal  debtor,  the  contrail  does  not, 
properly  fpeaking,  form  a  new  claim,  but  only  gives  the  creditor 
new  debtors,  who  accede  to  the  debt  of  the  principal ;  the  claim 
which  the  creditor  has  againft  them  is  the  fame  as  that  againft  the 
principal.  As  to  the  argument,  that  by  the  Roman  law  die  a£Hon 
txjiipulatu  againft  the  furety  is  a  different  aflion  from  that  againft 
the  principal  debtor ;  I  anfwer,  that  it  does  not  therefore  follow, 
that  it  is  founded  upon  a  difierent  claim :  the  ftipuladon,  upon 
which  the  aAion  ex  Jtipulatu  is  founded,  is  not  itfelf  the  dde  of 
the  claim,  but  rather  the  corroboradon  of  it,  with  the  accel&on  of 
the  furedes. 

I 

{  V.     In  fvtat  Manner  Prefcriptions^  qfier  being  aecon^lifhed^  en 

deftroyed  (fe  couvrentj. 

^ .  A  prefcripdon,  although  actompliflied,  is  deftroyed, 

^  ^  if  the  debtor  afterwards  acknowledges  the  debt  %  this  ac- 
knowledgment excludes  him  from  the  Jin  de  mn  regeveir^  which 
lefulted  from  the  accompliihment  of  the  time  of  prefcripdon,  and 
confequendy  deftroys  and  annihilates  it. 

There  is  a  great  difference  between  an  acknowledgment  made 
after  the  dme  of  die  prefcripdon  is  accompliihcd,  fo  as  to  defiroy 
it,  and  one  made  before,.  wUch  has  the  t&Qt  only  of  intennpdng 
it ;  the  latter  may  be  made  not  only  by  the  debtor  himfelf ,  but  alfo 
by  a  tutor,  curator,  or  perfon  baring  a  general  procuradon :  it  may 
be  made  by  the  debtor  himfelf,  though  a  minors  without  his  beii% 

cndded  to  reftitudoa  againft  it* 

On 
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Oa  the  contnty^  an  acknowledgment  made  after  tihe  time  c^ 
prefcription  is  accomplifliedy  fo  as  to  revive  the  debt,  can  only  be 
made  by  the  debtor  himfelf,  and  he  muft  be  of  full  age ;  it  cannot 
be  made  by  a  tutor,  a  curator,  or  a  perfbn  having  a  general  pnv-' 
curation,  but  only  by  one  having  a  fpecial  procuration  for  the 
particular  purpofe.  Tlie  reafon  is,  that  an  acknowledgment  made 
after  the  prefcription  is  accompliihed  for  the  purpofe  of  deftroying 
it,  involves  a  gratuitous  alienation  of  the  fin  de  non  regevoir^  ac-* 
quired  by  the  completion  of  the  time ;  now  the  gratuitous  alien- 
ation of  a  right  exceeds  the  authority  of  a  tutor,  curator,  or  perfoa 
,  ading  under  a  general  power. 

From  the  fame  principle  there  refults  a  fecond  difference  between 
an  acknowledgment  after  the  time  of  prefcription  is  accompKfhed, 
and  one  before :  the  latter  interrupts  the  prefcription  in  refpe£I^  of 
and  againft  all  perfons  whatever  \  the  former  only  deftroys  it  againft 
the  debtor  making  the  acknowledgment  and  his  heirs,  but  not 
againft  his  co*debtors  in  folido,  or  fureties,  or  third  perfons,  who 
have  acquired  an  intereft  in  the  lands  hypothecated  for  the  debt. 
For  the  right  of  prefcription  having  been  once  acquired  by  the  ac« 
compliihment  of  the  time,  the  debtor  may,  by  his  fubfequent  ac- 
knowledgment, very  well  renounce  the  prefcription,  fo  f&c  as 
regards  himfelf  and  his  heirs,  but  cannot  prejudice  the  right 
acquired  by  third  perfons. 

r  Ki^  1       ^^  ^^  mtxe  acknowledgment  of  the  debt  deftroys  the 
prefcription,  a  fortiori^  Ihould  the  a£iual  payment  do  fo 
likewife. 

A  perfon,  therefore,  is  deemed  to  owe  what  he  pays  after  the 
time  of  prefcription  is  accompliihed,  and  is  not  entitled  to  r&* 
petition. 

And  further,  he  who  pays  a  part  of  the  debt  againft  which  he 
had  a  prefcription,  entirely  renounces  the  prefcription,  even  as  to 
the  refidue,  Arg.  L.  7.  (a)  J  pen.  ^  fin.  ff.  de  Set.  Maced.  at 
leaft,  unlefs  heprotefts,  at  the  time  of  payment,  that  he  only  meant 
to  acknowledge  the  debt  fo  far  as  the  fum  paid. 

According  to  thefe  principles,  it  is  clear  that  a  debtor,  by  paying 
any  arrears,  deftroys  the  prefcription  of  an  annuity. 
r  fr^  "t  A  fentence  of  condemnation  againft  the  debtor,  when 
it  has  acquired  the  force  of  res  judicata^  that  is,  when  it 
is  no  longer  open  to  appeal,  likewife  extinguifhes  the  prefcription  \ 
and  the  debtor  cannot  afterwards  be  admitted  to  oppofe  the  pre- 

lieription,  even  if  he  has  omitted  to  do  fo  in  the  fuit  upon  which 

» 

{m)  Hoc  UB^ias  c«flabU  fenanu-confiiltttiiiy  ii  pttcr  folfoe  c«pit,  quod  fiimi.lamilii» 
sratuQiB  fttmpferic :  qnaft  datum  haboeriCy  §  1 6.  Si  pater  familial  ft^M  ibit tttt  partna 
^bi^i  ctflabit  itDatsf^conrultam  i  dcc  Mtttum/epncrf  potdL 

8  the 


4^4  Of  Bars  and  Brejirifikm.  [P.  lit  c,  t 

1 

the  cofidemnation  intenrened^  for  this  condenixatioii  gires  the  ere* 
ditor  a  new  title. 


ARTICLE    IIL 
Of  the  PrefiripHon  of  Jortj  rears. 

r  668  1  Accordbg  to  the  difpofitions  of  feveral  provinceii 
sunongft  which  is  that  of  Orleans^  an  hypothecatorj 
debtor,  that  is,  one  who  has  obliged  himfelf  by  an  2,Qt  before  a 
notary,  cannot  oppofe  the  prefcription  of  thirty  years^  but  only 
that  of  forty. 

Thefe  difpofitions  are  conformable  to  the  principles  of  the  Roman 
law,  and  to  the  conftitution  of.  the  Emperor  Juftinian^  in  the  law 
cum  natjjfftmi  {a)  Cod.  de  Prafcr.  trig,  vel  quadr.  which  eftabliihcs 
this  prefcription  of  forty  years  ;  and  it  feems  that  they  ought  to  be 
followed  in  the  provinces,  the  cuftoms  of  which  are  filent  upon  the 
fttbje^l.  Such  is  the  opinion  of  the  commentators  upon  the  cuftoms 
of  Paris f  cited  by  Le  Maitre. 

To  underftand  fully  the  reafon  of  this  law,  and  the  grounds  upon 
which  an  hypothecatory  debt  is  not  like  other  debts,  prefcribed  at 
the  end  of  thirty  years,  we  muft  examine  the  nature  of  the  pre* 
fcription  of  thirty  years. 

The  prefcription  of  the  perfonal  claim,  and  that  of  the  rights  of 
property,  and  other  real  rights,  are  two  diftinft  things,  which 
ought  not  to  be  confounded ;  they  have  no  refemblance  to  each 
other,  except  in  point  of  time ;  and  they  are  very  diflerent  with 
xefped  to  the  manner  in  which  thefy  are  acquired. 

The  prefcription  againft  perfonal  claims  is  acquired  by  the 
debtor,  without  any  a^  on  his  part,  and  refults  merely  from  the 
creditor  not  having  inftituted  any  adiion,  and  from  there  not  havmg 
been  any  acknowledgment  within  the  time  limited  by  the  law:  it 
does  not  properly  extinguifh  the  claim,  for  that  can  only  be  done 
by  a  real,  or  fuppofed  payment  \  it  only  extinguiihes  the  aAion  of 
the  creditor,  which  at  firft  had  no  limitation,  but  was  by  this  hw 
limited  to  thirty  years.  The  a£iion  is  extinguifhed  non  ipfo  jure^ 
but  by  an  exception,  ot  fin  de  non  regevoir^  which  the  lav  allows 
the  debtor  againft  it. 

(tf)  Cum  notfiiiaii  juris  fit.  aAionem  hypodtecariam  in  extrtncot  qaidem  fuppefitie  ei 
detniUlOfea  anMrom  trighita  fiairi  fpatiit>  fi  ooo  interruptoni  erit  filenduiiiy  at  k^  can* 
•att^  efty  id  cfty  etian  per  foUm  eoBventiooeniy  aot  fi  aetaa  impvhct  excipieada  aaoaftittwy 
in  ipiba  vero  debicotts,  aut  heredet  eorum  primoa  vel  iiltcriorca  Bullia  expirare  luftroran 
coflibiii:  Doftnt  profiAonia  eflc  perfpekiama,  hoc  ^o^oe  ooBBdare,  bc  jwflfdObici  cj«f- 
»odi  piopt  ImoMrtAli  timwir  teooatur. 

The 
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The  fecond  kind  of  trentenary  prefcription  is  that»  by  which  a  ^ 
perfon  who  has  poflefled  an  ellate  for  thirty  years  as  his  own,  and 
as  free  from  incumbrances,  acquires  the  property  of  the  eftatCy  ex* 
cnlpt  from  any  incumbrances  which  might  affe£V  it,  although  he 
does  not  (hew  any  title. 

This  prefcription,  inftead  of  being  acquired,  like  the  former,  by 
the  mere  nonfeazance  of  the  creditor,  without  any  aA  pi  the 
debtor,  is,  on  the  contrary,  acquired  by  the  hOi  of  poflef&on  in  the 
perfon  who  prefcribes. 

The  debtor  who  had  hypothecated  his  eftate  could .  not,  by  this 
kind  of  hypothecation,  acquire  a  liberation  from  the  right  which 
he  had  himfelf  conftituted  ;  bccaufe  he  could  not  be  regarded  as 
poflefiing  the    eftate   i&  free  fronf  a  right  created   by  himfelf,   ^ 
*  neither  could  his  heir :  for  hares  fuccedit  in  virtutes  et  vitta  pofftjftoms 
iefunBi^  L.  11.  Cod.  de  Acq.  Poff.  and  the  pofleflion  of  the  heir 
js  regarded  as  the  fame  with  that  of  the   deceafed.    Therefore^ 
although  the  debtor,  or  his  heirs,  might  have  acquired  by  the  iirft 
kind  of  trentenairy  prefcription,  a  bar  againil  the  perfonal  a£lioii 
of  the  creditor,  they  would  always  continue  liable  to  the  a£lion 
arifing  from  the  hypothecation  of  the  fame  creditor ;  for  the  eftate 
would  always  remain  hypothecated  for  the  debt,  which  although 
prefcribed,  and  deftitu^e  of  an  a£lion,  would  fubfift  as  a  natural 
debt,  and  be  a  fufficient  foundation  for  the  hypothecation  (<i),  L,  5. 
ff.  de  Pig.  et  Hjp. 

Although  Anajiajius^  by  the  law  4.  Cad.  de  Prof.  Trig,  had  in* 
troduced  the  prefcription  of  forty  years  again  ft  all  a<^ions,  which 
were  not  fubje£l  to  that  of  thirty,  this  was  held  not  to  extend  to 
the  hypothecatory  action  againft  tlie  debtor,  for  the  reafotts  already 
ftated. 

At  length  Jiiflinian,  as  we  have  feen,  extended  the  prefcription 
of  forty  years  to  the  hypothecatory  action  againft  the  debtor  and 
his  heirs ;  this  is  the  difpoGtion  of  the  law  Cum  Noiiffinu.  ^ 
r  ^6  "y  ^^  ^^  debtor,  who  is  obliged,  both  perfonally  ^nd  by 
way  of  hypotliecation,  had  fold  the  eftate  to  a  third  per* 
fon»  who  wifhed  to  include  in  the  prefcription  of  tliirty  years, 
oppofeid  by  himfelf  the  time  'of  the  party  from  whom  he  derived 
his  title^  and  who  was  perfonally  obliged,  he  ought  to  add  to  the 
thirty  years  one  third  of  the  time  which  had  paflcd  previous  to 
lu8  own  acquiCtion ;  for,  as  the  perfon  from  whom  he  claims, 

(tf }  Ret  bypothcae  diri  poflc  fcieq^um  eftpro  qttacunqueobn^iaoBe^  five  routua  ps- 
COQtt  datvr,  £▼•  dot»  five  cmptio  vel  vendUio  contrahacur  \  rei  eci^m  locacip  ct  conductio 
vd  maadatttm  :  et  five  pura  eft  obligatio,  vel  in  diem  vel  fub  condiuone  ;  et  five  in  |)neieiii 
matXnCei  fue  etitm  prcccdac.  6ed  et  future  obiigationis  nomine  dari  poi3«i>t :  fed  et  non 
IbWendc  omiiis  pecaniae  cau(a,  verum  etum  de  parte  ejus;  et  vel  pro xivvlt  obli'gationtf 
vci  honoffVtt,  vd  tantum  natiirali;  ltd  [&]  in  condiuoiuUi  obligatione  00a  suiu  obii^araur 
fift  conditio  cstiicrit* 

Vot.  I.  H  h  could 
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could  only  prefcribe  after  the  period  of  thirty  yean,  and  one  founh 
of  that  time,  the  other  cannot  in  his  right  prefcribe  within  a  (horter 
time,  according  to  the^rule,  ^i  alteriusjure  uiitur^  eodanjureuti 
dibit. 

r  tf  TO  1  *  '^^  difpofition  of  the  law.  Cum  NoiiJJimi^  has  only  been 
adopted  wUh  refpeA  to  hypothecations,  upon  aQs  paiTed 
before  notaries.  Debtor^  by  judgment  have  the  benefit  of  the 
ordinary  prefcription  of  thirty  years,  although  the  ordonnance  of 
Moulins  gives  a  right  of  hypothecation  where  there  is  a  judg- 
snent ;  for  the  law  gives  this  hypothecation  rather  to  the  pcrfonal 
lAion,  exjudicatOf  than  to  the  debt  upon  which  the  adjudicatioQ 
is  founded.  Therefore  the  hypothecation  is  cxtinguiflied  by  the 
lame  prefcription  of  thirty  years  as  the  perfonal  a£lion. 

It  is  the  fame  with  refpe£l  to  all  other  hypothecations,  given  bf 
die  laws,  they  are  extinguifhed  with  the  perfonal  a£lion  to  which 
they  are  attached. 
|.  ^      •        The  mixed  {perfonelk  reelle}  a&ion  for  feignoral  rents, 

'  and  fimilar  caufes,  is  alfo  fubje£t  to  the^ordinary  prefcrip- 

tion of  thirty  years. 

ARTICLE      IV. 

Of  Pn/criptims  ofjw  Months ^  and  Mi  Tear,  agaifj/l  the  ABimu  ^ 

Tradefimn,  Artifans,  and  othir  Pirfins. 

$  I.     In  nvbat  Cafes  the  Prefcription  of  fix  Months  takis  place. 

^  According  to  the  ordonnance  of  Louis  XII.  of  the  year 

1510,  Art.  VI.  VIII.  drapers,  apothecaries,  bakers,  and 
other  dealers  by  retail,  (hall  not  be  receivable  after  fix  months 
from  the  firft  fupply,  to  demand  the  price  of  their  goods,  unleii 
there   has  been  a  judicial  interpellation,  or  the  allowance  of  an 

account.  • 

Tills  ordonnance  has  not  been  exaftly  obferved. 

The  cuftom  of  Paris  has  made  a  diAinAion ;  conformably  to 
the  ordonnance,  it  only  allows  fix  months  to  perfons  who  deal  in 
petty  articles,  or  do  petty  pieces  of  work,  after  which  time,  com- 
puting from  the  Ikft  delivery,  it  declares  them  not  receivable. 

The  I  a6th  article  of  the  cuftom  is  as  follows :  •*  trades-people, 
'  and  fellers  of  things  by  retail,  fuch  as  bakers,  paftry-cooks,  butchcn, 
falt-dcalers,  and  the  like,  Cannot  maintain  an  a£lion  after  fix 
months  from  the  firft  delivery." 

Perfons  who  deal  in  articles  of  greater  value,  fuch  as  drapers, 

mercers,  goldfmiths,  mafons,  carpenters,  are  allowed  a  year  to  in- 

ftitute  their  a^lions  for  what  is  due  to  them. 

Apothecaritfl  hare  alfo  a  year^  Art.  127. 

Tin 
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-  J  -  The  ordonnancc  of  1673,  which  at  prefetit  is  in  thi^ 
refpcA  the  general  law  of  the  kingdom,  appears  to  have 
followed  the  diftin£iion  of  the  cuftom  of  Paris.  It  declares  in  the 
firft  title  Art.  7,  that  <'  dealers  in  wholefalcj  and  by  retail,  mafons, 
carpenters,  tinmen,  plumbers,  glaflmen,  add  others  of  like  quality^ 
(hall  be  obliged  to  demand  payment  within  a  year  after  delivery.'' 

In  the  8th  article,  it  declares ;  that  the  a Aion  ihall  be  com<* 
menced  within  Gx  months,  <'  for  things  fold  by  bakers,  paftry^cooksj 
butchers,  falt-dealers,  and  the  like." 

r  ^"ix  1        ^"'  cuftom  of  Orleans  has  only  admitted  the   pref- 
cription  of  fix  months,  againft  demands  for  the  hire  of 
horfes.  Art.  266* 

It  exprefsly  gives  a  year  in  article  265,  for  goods  of  trifling  valuej 
(menues  denries)  and  notwithftanding  the  ordonnance  of  1663,  it 
has  always  been  cuftomary,  in  this  diftri^l,  to  allow  a  year  indi£» 
criminately  to  all  tradefmen  and  artificers. 

$  n.     In  ^hat  Cafes  the  Prefcrlpthn  of  one  iTear  takes  place. 

^  ^  -  The  prefcription  of  one  year  takes  place}  ift,  Ofcoto" 
mon  right,  againft  the  demands  of  tradefmen  and  arti-« 
ficers,  included  in  the  1226th  article  of  the  cuftom  of  Paris^  and  tho 
7th  article  of  the  ]( ft  title  of  the  ordonnance  of  1673.  ' 

By  the  cuftom  of  Orleans^  this  prefcription  prevails  againft  the 
demands  of  all  tradefmen  and  artificers,  without  any  diftin&ion  as 
to  the  goods,  or  work  being  of  greater  or  lefs  value. 

ad,  Againft  demands  for  the  fees  of  phyficians,  and  furgeons» 
according  to  the  125  th  article  of  the  cuftom  oi  Paris ^  which  is  fol- 
low^ed  in  the  provinces,  where  there  is  nothing  eftabliflied  to  the 
contrary.  3d,  Againft  the  demands  of  fchoolmafters,  'and  other 
inftru&ors^  of  children.  Our  cuftom  of  Orleans  has  this  difpofi- 
don.  Art.  265,  and  it  is  the  general  law. 

4th,  For  board  and  provifions.  Orleans^  265,  which  is  likewifa 
chc  general  law. 

5th,  For  wages  of  fervants.  Orleans^  %6^i  which  is  likewife  the 
general  law. 

This  tcmif /ervantst  comprehends  as  well  domeftics  in  the  fami- 
ly, as  thofe  who  are  employed  in  agriculture  and  manufactures ; 
but  not  day  labourers,  who  have  only  forty  days,  as  we  ihall  fee 

§  in.     In  fvhat  Ca/es  theft  Prefcriptions  do  not  take  pldti. 

T  616  1       ^^'^^  prefcriptioils  of  fix  months  and  a  year,  do  not 
take  place}  ift,  When  the  claim  is  eftabliihcd  by  any 

Hha  a£^ 
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aA  in  writings  whether  before  a  notary  or  under  priTate  figoatuiCi 
or  by  an  allowance  at  the  foot  of  an  account,  containing  the 
charges,  or  in  the  books  of  the  tradefman  figned  by  the  debtors 
this  is  the  fenfe  of  the  tcrmsof  article  9.  Vol.  I.  of  the  Ordonnance 
of  1673.  -  "  We  will  that  the  above  fliall  be  obfervcd,  unlefi 
within  the  year  or  fiK  months,  there  is  an  allowance  of  the  account 
or  other  written  engagement,  un  compte  arreie,  cedsile^  obligatioB  on 
contra£k/'  In  this  cafe  the  claim  is  only  fubjed  to  the  piefcri|;rtioa 
of  thirty  years. 

P  ^  '  In  the  fecond  place,  thefe  prefcriptiom  do  not  pitrail, 
if  they  have  been  interrupted  by  a  judicial  demand,  be- 
fore the  expiration  of  the  time  and  the  demand  has  not  bceB4i{> 
continued,  this  is  common  to  all  prefcriptions. 
|.  ^  ^  -  Thirdly,  thefe  prefcriptions  arc  not  obferved  in  oon- 
fttlar  jurUdiftions  in  cafes  where  goods  have  been  fup-* 
plied  by  one  tradefman  to  another,  for  the  purpofe  of  his  buGnefs, 
and  the  parties  have  running  accounts  in  tlieir  books.  There 
is  a  famous  cafe  to  this  cffcfk  of  the  izih  July  1672,  Journal  du 
Pa/air.     The  cuftom  of  Troyes  has  a  difpofitibn  for  the  purpofe. 

For  inftance,  a  fhoemakcr,  or  joiner,  cannot  oppofe  this  prriciip'* 
tfon  to  a  currier,  ,or  dealer  m  wood,  who  produce  their  boob  con- 
taining a  running  account. 

P  ^      -       Fourthly,  thefe  prefcriptions  do  not  run  againft  per- 
fons  out  of  bufinefs  {/es  Bourgeois)  who  fell  the  prodace 
•f  their  lands,  fuch  as  com,  wine,  wood }  for  die  ordonnance  as 
well  as  the  cu(loms  only  apply  to  pcrfons  in  trade. 

A  pcrfon  is  not  to  be  confidereil  as  a  tradefman,  who  althoogh 
aftually  in  trade,  fells  the  produce  of  his  land  which  is  different 
hotti  the  article  that  he  deals  in  j  as  if  a  grocer  fells  the  wine  madt 
in  his  vineyard. 

Although  a  perfen  out  of  bufinefs  is  not  fubjed.to  the  prefcrip- 
tion  of  a  year,  yet  if  he  makes  his  demand  after  a  very  C(mfide^ 
able  length  of  time,  though  lefs  than  diirty  years,  agatnft  a  tradefinaii 
to  whom  he  had  fold  the  produce  of  his  land,  and  idio  infifted 
that  he  had  paid  for  it^  though  he  had  not  any  receipt  to  produce, 
it  would  be  competent  to  the  judge,  flthis  difcretion,to  difallovdv 
claim. 


{  IV.    Prom  ^bat  Tme^  and  agmnfi  wiom^  theft  Prefcriptiom  nm, 

P  ^^     ^       The  prefcription  againft  the  demands  of  tradefineS 

^  and  artificers  runs  from  the  day  of  each  article  fappUed, 

er  ^ach  piece  of  work  being  done ;  and  a  continuation  of  the  (up* 

fly  or  of  the  work  doea  noi  isMfc^i  it :  this  is.  expitfied  in  the 

ordonnance 
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•rdonnance  of  Z^ir  XIL  which  (zj$^from  the  firfi  fupplfi  by  the 
Cttftom  of  Pmfis^  which  fays,  frtnn  the  day  of  the  fiijf  delivery^  and 
^  laftly  by  the  ordonnance  of  1673,  An.  9.  which  cxprefsly  declarei 
diat  the  preCcription  (hall  take  phcCi  even  altf)ough  there Jhall  be  a  cofi' 
timuance  9/ the  fufplj  or  of  the  noork^{en€oreqi/il  yeut  continuation  de 
Jourmture  ou  d'oievrage.) 

The  reaibn  ia^  that  the  claim  of  the  tradefman  or  artificer  is 
compofed  oi  as  many  feparate  demands  as  there  are  parcels  of 
goods  or  pieces  of  work  j  which  produce  fo  many  diffisrent  ac- 
tions, and  each  begins  to  run  from  the  delivery,  or  ftom  the  work 
lieing  done. 

r  681  1  ^ith  refpe£k  to  phyficians  and  furgeons,  I  think  that 
the  demand  of  a  ph'yfician  or  furgeon,  who  has  had  the 
care  of  a  perfon  during  an  illnef s,  fliould  not  be  deemed  to  con- 
fift  of  as  many  different  claims  as  there  have  been  vifits,  but  as  01^ 
and  the  fame  demand,  which  was  not  complete  until  the  atten- 
dance was  finiflied,  either  by  the  patient's  death  or  cure,  or  the  dtf- 
continuance  of  the  vifits.  Therefore,  I  think  that  the  prefcri{^ 
tion  ought  only  to  run  from  the  death  of  the  patient,  if  he  died  of 
that  complaint ;  or  from  the  laft  vifit,  if  there  was  a  cure,  or  if  the 
attendance  was  otherwife  difooatinued. 

But  if  the  phyfician  or  burgeon  has  given  his  attendance  in  dif- 
ferent illnefles,  diere  are  as  many  demands  and  a£lions  as  iUnefles* 
which  ought  to  be  refpe&ively  prefcribied  from  the  terminsition  of 

each  c^e. 

r  M  1  In  the  provinces,  the  cuftoras  of  which  are  filent  rc^ 
fpe£ling  fervants,  it  feems  proper  to  follow  the  ordon- 
nance of  Louis  XII.  which  declares  that  they  ihall  not  be  allowed 
to  demand  their  wages  after  the.  expiration  of  a  year  from  their 
quitting  d>e  fervice  ;  and  that  within  the  year  they  (hall  not  demand 
the  wages  of  more  than  three  years.  This  is  the  opinion  of  Henrys 
and  Britionler.  ^ 

The  cuftoros  of  Paris  and  Orleans^  having  fubjefled  the  a£kions 
.  of  fervants  for  their  wages  to  the  prefcription  of  one  year,  without 
diftinguiihing  whether  tiiey  remain  in  the  employment  of  their 
mailers  or  not,  it  may  be  contended,  that  the  prefcriptipn  of  the 
iervant  ought  to  run  from  the  expiration  of  each  term  of  his 
fervice.  For  inilance,  according  to  this  opinion,  if  a  fervant  is  hir- 
ed for  a  year,  he  can  only  demand  for  the  year  laft  preceding,  and 
the  fubfequent  fraAion  of  a  year ;  if  he  is  hired  for  a  mofith,  he 
can  only  demand  for  the  current  month,  and  the  twelve  pipnths  laft 
preceding. 

The  fame  fhould  be  decided  with  refpe£l  to  iahrica  for  the  In? 
flrtt£ling  of  children. 

H  h  3  Dupleffu 
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r  6%\  1  D^lffif  and  Li  Maitre  think  that  tbefe  prefcriptiom 
ought  not  to  run  againft  minors*  My  own  opinion  iS| 
that  they  run  as  well  againft  minors  as  againft  perfons  of  full  age; 
xft,  Becaufe  the  contra&s  upon  which  the  adion  of  tradefmen  or 
artificers  is  founded»  and  s^gainft  which  this  prefcription  is  eftabliflio 
edf  are  made  in  their  quality  of  tradefmen  or  artificers  {  now  it  is 
a  principle  tha^  they  are  vegarded  as  perfons  of  full  age,  with  re- 
fpeA  to  the  contrads  which  they  make  in  that  quality,  and  with 
reference,  to  theiir  bufinefs  or  occupation.  2d,  This  prefcription  is 
pot  eftabliflied  a^  a  penalty  for  the  /legligence  qf  the  creditor^ 
which  in  a  minor  might  be  ^xcufed,  but  upon  a  mere  prefumption 
pf  payment,  on  account  of  its  not  being  ufual  to  wait  fo  long  for 
the  payment  of  this  kind  of  debts  ;  which  prefumption  is  equally 
applicable  to  minors  as  others.  3d,  As  our  cuftom»  do  not  except 
ininon  from  thefe  prefcriptions,  which  they  hate  taken  care  to  do 
from  the  prefcription  of  thirty  years>  we  pught  not  to  make  any 
fu^  CZi:^tiQO« 

J  V.     Of  the  Foundation  an4  EffeEl  oftUfe  Prefcripfyns^ 

r  6fi    1        l^ctc  prefcriptions  are  founded  entirely  upon  the  pre^ 

fumption  of  payment. 
Hence  it  follows,  that  the  creditor  is  not  fo  fat  barred  as  not  to 
be  entitled  to  defer  the  decifory  oath  to  the  debtor,  as  to  whether 
the  fum  demanded  be  really  due  or  not,  as  is  formally  decided  by 
the  ordonnance  of  1673,  ^^*  ^*  ^'^"  '®*   '^^  cuftom  of  OrUanSf 
has  the  fame   difpofition.  Art.  26$.    Herein  thefe  prefcriptions 
difier  from  others,  which,  being  eftabliflied  ^y  way  of  punilhment 
of  the  creditor,  deprive  him  entirely  of  the  right  of  a£lion. 
-  ^j.^  ^       The  debtor  to  whom  the  oath  is  deferred  is  obliged 
•"       "^        to  fwear  that  the  fum  demanded  from  him  is  not  due ; 
in  default  of  his  doing  fo,  the  oath  is  referred  back  to  the  plaintiff, 
and  upon  ftich  oath  he  ought  to  obtain  fentence  of  condemnation. 
^  When  the  widow  or  the  heirs  of  the  debtor  are  affign- 

ed,  they  cannot  be  compelled  to  fwear  whether  the  debt 
was  really  due  from  the  deceafed  \  becaufe  the  oath  can  only  be 
proffered  to  any  perfon  with  refpefi  to  his  own  a£i,  jirg.  {a) 
i.  42.^.  de  Reg.  Jur.  Paulus  ftates  it  as  a  maxim,  keredi  ejusj 
cum  quo  contra flum  efl^  jusjurandum  deferri  non  poteft^  Paul^  Sent. 
JI.— I— 4. 

(-)  Qui  5n  altmui  locum  fucceduot,  juftam  babcnc  cauram  igiior«n(i«,  an  id  fuod 
fetiietuff,  dcbereror.  Fidejuflbre*  quoque  non  minut  quam  hercdes  jultafn  *ignoran?ia« 
poffunt  alle^Are.  H«c  ia  de  hciedc  didla  fum,  fi  aum  co  aK^tur  ,  non  ctlam»  ii  »f>t » 
nam  plane,  qvl  agic,  cf rtu«  efle  debet  \  cum  fit  in  potefta'e  ejt|S,  ^sando  TcUt  CSpcriii  S  ^ 
WM  debet  rem  diiigcnur  eiplorare^  ct  tunc  ad  agendum  ptoceoerc* 

But 
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fiut  if  they  cannot  be  obliged  to  fwear-  that  the  fum  demanded 
is  not  due,  the  ordonnance  at  leaft  allows  an  oath  to  be  deferred 
as  to  whether  they  do  not  know  it  to  be  fo  i  this  is  precifely  de- 
dared  by  the  article  lo.  above  cited,  and  in  default  of  their  taking 
the  oath|  it  is  to  be  referred  back  to.  the  plaintiff:  the  ordonnance 
even  dire&s  that  this  oath  may  be  deferred  to  the  tutors  of  the 
minor  heir  of  the  deceafed. 

r-  jr^  ^  If  ^he  widow,  who  had  a  common  property  with  her . 
huibandy  (hould  refufe  to  take  the  oath,  or  (hould  even 
admit  the  fum  claimed  to  be  due,  ought  the  heirs  who  offered  to 
affirm  that  they  had  no  knowledge  of  its  being  due  to  be  condem- 
ned to  pay  ?  No  :  for  the  debt  having  by  the  death  become  divid- 
ed between  the  widow  and  the  heirs,  the  path  which  was  d&- 
fered  to  the  widow,  and  upon  her  refufal  is  referred  back  to  the 
plaintiff,  only  concerns  that  part  of  the  debt  which  is  due  from 
her,  and  her  refufal  to  fwear,  or  her  acknowledgment,  can  only 
bind  herfelf ;  (he  may  by  her  z€k  prevent  the  prefcription  as  to  what 
(he  owes  herfelf,  but  not  as  to  what  is  due  by  the  heirs. 

It  is  the  fame  if  any  one  of  the  heirs  acknowledges  the  debt^ 
this  acknowledgment  is  only  obligatory  as  to  the  part  due  from 
himfelf,  and  will  not  oblige  the  others  who  fwear  they  have  no 
knowledge  of  it. 

r  ^88  1  '^^  creditor  has  not  only  the  right  of  deferring  the 
oath,  notwithftanding  the  prefcription ;  he  may  even, 
when  the  obje£l  of  the  demand  does  not  exceed  a  hundred  livreSf 
be  received  to  prove  by  witneffes  that  the  defendant  has  oflered 
to  pay  the  fum  due  fince  the  demand,  or  even  at  any  time  fince  the 
time  when  he  alledges  himfelf  to  have  paid  it.  The  reafon  is  that 
although  the  aAion  which  is  founded  upon  the  fale  is  prefcribed^ 
that  which  arifes  from  the  promife  to  pay,  when  it  is  proved  as  it 
maybe,  is  a  new  adion  which  is  not  prescribed. 

ARTICLE    V. 

.    Offevirai  dber  Kinds  of  Prefcriptimsl 

.  ^^     -       The  demand  of  day  labourers  for  the  payment  of  theit 
••  hire,  is  prefcribed  at  the  end  of  forty  days.    Cuftom  of 

OrkanSf  Art.  264. 

This  prefcription, '  as  well  as  the  preceding,  is  founded  upon  a 
prefumption  of  payment  \  it  is  prefumed  that  thefe  kind  of  per- 
ions  who  have  occafion  for  their  wages  for  their  fupport»  will 

*  ■  « 

not  wait  longer  without  obtaining  payment,  or  at  leaft  demand* 

ii^  it. 

Therefore  this  prefcripdM«  like  th?  precedmg,  does  no  pr  c  udo 
Ac  plaintiff  from  proffering  the  oath  to  the  defcndanty  nor  '^om 

H  h  4  proving 
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proving  verbally  that  the  defendant  has  ofiered  to  pay,  if  die  de- 
mand does  not  exceed  one  hundred  livres. 

It  may  be  afked,  whether  the  prefcription  fnr  the  whole  (ml? 
runs  from  the  laft  day's  work  ?  StrifUy  fpeaking,  the*  prefcriptioa 
\would  (eedi  to  run  from  each  day  as  to  that  day's  work ;  fot  as  the 
labourer  might  then  demand  payment,  his  right  of  a£lion  has 
commenced,  and  confequently  the  prefcription  of  it  ought  to  be- 
gin to  run ;  neverthelefs,  it  may  be  maintained  that  it  ought  only 
to  run  from  the  laft  day,  efpecially  if  he  has  been  kept  all  the 
time  by  the  empbyer ;  becaufe  in  general,  hbourers  do  not  require 
to  be  paid  until  the  work  is  finiflied. 

P  ^      ^       The  demand  of  procureurs  for  their  fees  is  prefcribed 
at  the  end  of  two  years  from  the  deceafe  of  their  clients, 
or  the,  revocation  of  their  authority.  Arrii^  29ei  Mar  A 1692. 

The  fecond  article  eftabliflies  another  prefcription  a^ainft  pro- 
cuteurs.  It  declares  that  they  (hall  not,  in  cafes  remaining  undecid* 
cd,  demand  their  expences  and  fees  for  more  than  Gx  yean  back, 
although  they  liave  aU  along  continued  to  be  employed,  usleb 
they  have  been  allowed  and  acknowledged  by  their  clients,  nor 
then,  unlefs  the  amount  is  caft  up,  if  it  exceeds  2000  livres. 

The  mrrh  only  fpcaks  of  cafes  not  decided ;  with  r^ped  to  thofe 
which  are  terminated  by  a  definitive  judgment,  the  prefcriptioD 
of  two  years  ought  to  run  from  the  time  when  the  authority  of  the 
procureur  was  determined  by  the  judgment  \  in  the  fame  manner 
9$  it  begins  to  run  in  cafes  ftill  dependmg,  from  the  time  when  thi 
power  ceafes  by  revocation,  or  the  death  of  the  party. 
P  ^  «  There  is  not  any  law  which  limits  the  time  for  bring* 
ing  an  adion  by  notaries  and  oflicers  of  juftice ;  it  would 
be  eqiutable  to  extend  to  them  die  prefcription  of  fix  years,  which 
\sk  eftabliflied  Mrith  regard  to  procureurs  ;  but  there  being  no  law, 
the  matter  muft  very  much  depend  upon  circumftances. 

There  is  another  kind  of  prefcription  againft  procureurs  and 
officers,  which  nrifes  from  their  returning  the  procefles  and  pro- 
ceedings to  their  clients ;  this  reftoration  induces  a  prefumption  of 
payment,  and  it  is  commonly  faid  at  the  bar,^i^^/  rendues,^eces 

As  procureurs  are  obliged  by  the  regulations  to  keep  a  book  n 
which  they  enter  the  payments  made  to  them  by  their  clients,  is 
default  of  producing  this  book,  they  are  barred  from  recovering 
their  fees*  Rules  of  Courts  %A  Augufi  i6g2. 
r  ^  1'  1  '^^  demand  of  a  party,  for  the  reftitttticm  of  papers 
intrufted  to  an  advocate  or  procureur,  is  prefcribedattbe 
expiration  of  five  years  from  the  date  of  the  definitive  judgment 
gr  cc^mpro^fe,  and  at  the  end  often  years,  if  the  caicis  notde- 
tcxminsicl. 

This 
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This  prefcTiption  U  of  the  fame  nature  with  the  preeeding,  and 
is  founded  upon  a  prefumption  of  the  reftitution  of  the  papers  \  and 
therefore  it  does  not  exclude  the  decUbry  oath. 

It  is  the  fame  with  regard  to  the  prefcription  in  faTour  of  coun« 
felloiB  of  the  Court»  judges  in  the  parliamentSt  their  widows^  and 
heirs ;  they  are  difcharged  from  any  demand  for  papers  relating  to  a 
fuit  at  the  expiration  of  three  years  from  the  fentence  when  the 
cafe  has  been  decided^  or  from  die  deceaft  of  die  counfellor^  or 
refignation  of  bis  office,  when  it  has  not. 

We  have  no  law  with  refpe£^  to  inferior  judges,  but  the  pre* 
Icription  of  five  yens,  which  is  aDowed  to  advocates  and  fvp* 
iCttreursy  cannot  be  ttfufed  to  them* 

All  thefe  prefcriptioiM  are  wholly  founded  upon  thu 
prefumption  of  payment  or  fads£aftion,  and  do  not  pi«» 
Tent  deferring  the  deciibry  oath  to  die  defendant,  as  to  whetber  ho 
has  adualfy  paid  the  money,  or  retains  the  papers. 

There  are  others  againft  different  kinds  of  adions,  as  that  of  Cm 
years  againft  refciflbry  adions  (a),  that  of  five  years  for  the  ar« 
rears  of  annuities  and  fome  others  (i). 

(«]  AAiont  for  fettlng  afide  cootrafts  oo  acooiut  of  fomit  ftaody  aijoori^.  Sec  diefe 
ol»jefiioni  not  bdog  natter  of  ddcace^  bnt  nqshteg  %  UH  kttht  refciffion  of  the  coa* 
iradt. 

{h)  M.  P9ihtr  aaii^that  he  iifcmt  bU  iifcfa  wtf isu  qyqfl  <»ft  i»  0ie  twadJa  «f«a 

Shefnticalar  fiabjcte  i 
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PART    IV. 

Cftbe  Proof  of  Obligations  and  their  Payment  (a). 

r  6qa  1  TT^  ^^^  aUeges  himfelf  to  be  the  creditor  of  another, 
-A^*'-  is  obliged  to  prove  the  fa&  or  agreement  upon 
which  his  claim  is  founded^  when  it  is  contefted  ;  on  the  other 
hand)  when  the  obligation  is  proved,  the  debtor  who  alleges  that  he 
has  difcharged  it  is  obliged  to  prove  the  payment  {i)»    . 

There  are  two  kinds  of  proofs,  {c)  written  and  verbal,  of  which 
we  fliall  treat  feparately,  in  the  two  firft  chapters  i  confeffion»  and 
certain  prefumptions  are  alfo  regarded  as  equivalent  to  proofs,  as 
is  likewife  e  oath  of  a  party,  in  certain  cafes*  We  (hall  treat  of 
thefe  in  a  third  chapter. 


CHAP.    I. 
Of  I^itiraler  Writttn  Proof. 

* 

P  ^  ^  Literd  or  written  proof  is  that  which  refults  from  a£b 
^5  J  ^^  other  writings.  For  inftance,  the  literal  proof  of  the 
obligations  arifing  from  agreements  of  fale  or  hiring  is  that  which 
refults  froih  the  writings  that  contain  thefe  agreements.  The 
literal  proof  of  the  obligation  arifing  from  a  judicial  fentence  it 
the  ^,€t  which  contains  the  judgment  (i).  Literal  proof  of  the 
payment  of  any  obligation,  is  the  acquittance  given  by  the 
creditor. 

Thefe  a£ls  are  authentic  or  private.  Authentic  ads  are  thofe 
which  are  received  by  a  public  officer,  fuch  as  a  notary,  or  regiftcr 
{greffier).  Private  writings  are  thofe  which  are  made  withont 
the  miniftry  of  any  public  officer. 

Thefe  a^s  are  alfo  either  original  or  copies  \  they  are  likewife 
dtftinguiflied  into  primitive  titles,  and  titles  of  recognition.  We 
Ihall  treat  in  a  fummary  manner  of  thefe  diffirrent  a£ls. 

(«)  Set  Appendity  No.  |6.  Sec.  I.  {h)  Sec  Appendix,  No,  i6.  Sec.  IL 

(«)  Sec  Afptadia,  Vo.  x6.  Soc^  Ul.  {i)  Soc  Appcadix,  No.  i6.  S«c  XV. 

ARTICLE 
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ARTICLE    I. 

Of  Original  Authentic  TitUi^ 

$  I.     What  ABs  are  Authentic, 

r  ^fk  1       Authentic  afis  are  thofe  which  are  received  by  a  public 
officer,  with  the  requifite  folemnities. 

To  induce  this  quality,  the  zBi  muft  be  received  in  the  place 
where  the  officer  has  a  public  chara&er  and  right  of  atteilarion  \ 
therefore,  if  a  notary  receives  an  a£i  out  of  the  limits  of  the  juriC> 
di£iion  within  which  he  is  eftabliihed  as  fuch,  this  would  not  be 
an  authentic  a£l. 

By  a  particular  privilege  of  the  chatelets  of  Pairis^  Orleans^  and 
Mtmtpelier^  the  notaries  of  thefc  chatelets  have  a  right  to  receive 
ads  throughout  the  kingdom. 

r  ^1  1  Although  there  are  regulations  which  prohibit  fubat 
■^  tern  notaries  from  receiving  ads,  except  between  perfons 
belonging  to  the  jurifdidion  within  which  they  arc  eftabliffied,  and 
relative  to  property  within  the  diftrid,  fucb  ads  are  neverthelefs 
authentic,  thefe  regulations  having  been  regarded  as  /wr  hurfakt^ 
and  not  having  any  cfTed. 
r  ^  S  1       If  ^c  notary  or  public  officer  were  imterdided  from 

^         the  exercife  of  his  fundions,  at  the  time  of  his  receiving 
the  ad,  the  ad  would  not  be  authentic* 

It  is  alfo  requifite  to  the  authenticity  of  the  ad  that  the  proper 
formalities  ihould  be  obferved.  For  inftance,  that  the  notary  fliould 
be  accompanied  by  another  notary,  or  two  witnefles,  that  the  ad 
ihould  be  upon  paper,  properly  marked  (timhrc)^  that  it  fliouU  be 
flecked  and  regiftered  {controli) . 

Am  T  When  the  ad  is  not  authentic,  whether  from  the  \x^ 
L  "yy  J  competence  or  the  interdidion  of  the  officer,  or  for  want 
of  form,  it  has,  if  (igned  by  the  parties,  at  lead  the  fame  credit 
againft  the  party    figning  it  as  an  ad  under  private  fignature. 

JBoiceau,  Part  II.  Ch.  4. 

• 

§  II.     Of  the  Credit  which  is  given  to  Authentic  A9s  agmnfi  the 

Parties. 

An  original  authentic  ad  has  in  itfelf  full  credit,  (fait 

^  '       ^  par  lui  merne  pUine  foi)  as  to  what  is  contained  in  it. 

Neverthelefii,  when  fuch  ad  is  produced  out  of  the  jurifdidion 

of  the  officer  who  received  it,  it  is  cuftomary  to  verify  the  fign^ture 

of  the  officer^  by  an  ad  of  legaliiation  fubjoined  to  it. 

This 
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This  legalifation  is  an  atteftation  of  the  judge  royal  of  t}ie  place, 
certifying  that  the  officer  who  has  received  and  £gned  the  z6t  is 
infa^  a  public  officer^  notary,  &c* 

The  fignature  of  the  officer  who  has  receiTed  the  a&,  carries 
full  credit  of  every  thing  which  the  a£^  contains,  and  of  the  figna- 
ture of  the  parties  who  have  fubfcribed  it,  which  it  is  confquently 
iinneceflary  to  eftablifh  by  any  further  proof,  {defatre  reconnoitre  {a), 

Neverthelefs,  authentic  zGtn  may  be  impeached  as  falfe  {b) ;  but 
tintil  that  charge  has  been  decided,  and  they  ire  adjudged  to  be  fo, 
credit  is  given  to  them  provifionally,  and  the  judges  ought  to  or« 
"dain  their  provifional  execution  :  this  is  decided  by  the  bw  2.  Cod, 
A3, 1.  Com*  de  Palf.  {e)  This  decifion  is  very  wife.  Criminality 
is  not  to  be  prefujoied  >  and  it  would  be  very  dangerous  to  let  it 
be  in  the  power  of  debtors  to  delay  the  payment  of  legitimate  debt% 
lyy  accufations  of  forgery.  It  is  in  confequence'  of  tins  principle 
that  Dumou/in,  in  Con/.  Par.  §  %•  gl.  4.  n»  41^  decides,  dist  a 
Yaflal,  who  produces  an  z6t  acknowledging  the  performanoe  of 
fealty,  (un  port  defn)  which  is  difputed  by  the  lord  as  falfe,  ought 
to  be  ^fclurged  provifionally  from  a  feodal  feiziux. 

}  IIL     In  refpiB  to  nvbat  Things  Authentic  ABs  have  Qreik  ageinfttht 

Parties. 

.  Authentic  a£ls  are  entitled  to  credit,  principally  againft 
''  '  the  perfons  who  were  parties  to  thein»  their  heirs,  and 

thofe  deriving  titles  under  them.  They  have  full  credit  againft 
fuch  perfons  as  to  all  the  operative  part  {toutie  difp^if)  of  the  a^ 
that  is  to  (ay,  of  every .  thing  which  the  parties  had  in  view,  and 
-which  conftitutes  the  object  of  the  zfk* 

-  They  are  entitled  to  full  credit,  with  refpeA  to  what 
**  '^  is  ftated  in  enunciative  terms,  when  the  enunciatxons 
have  relation  to  {ont  un  trait  a)  the  difpofition.  DumouRn^  in 
Con/.  Par.  §  8.  gl.  l*n.  10.  For  inftance,  if  a  perfon  by  an  ad 
acknowledges  his  obligation  to  pay  an  annuity  in  thefe  tenns, 
«  He  acknowledges  that  fuch  a  houfe  in  his  poffi^flion  is  fubjcfi 
to  an  annuity  of  »  ■  to  Robert ^  the  arrears  of  which  have  been 

.paid  to  this  day,  and  which  be  engages  to  continue,"  thefe  terms, 
the  arrears  of  which  have  been  paid,  although  only  enunciative,  are, 
neverthelefs,  proof  of  payment  againft  a  perfon  who  is  party  to 

(•)  FHunfre,  Ko.  toS. 

(h)  For  thii  pttrpoif  there  muft  bt  aa  original  procefe,  called  mfcriftion  defiuM, 

(r)  Satii  aperte  Divorum  Parentom  nMonim  refcHptii  decLuratmn  -eftt  ^n  nonadc 

folatioMs  grttfl,  m  debUeie  filfi  Crimea  objiutur  aihilomlfiw  Uin  eaecBliofie  oipioii 

dcbiioiem  ad  folutioDriB  c#8ipelii  opporterc* 

die 
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the  a£b»  becaufe  they  have  relation  to  the  dif|K>fition  of  the  aft^ 
and  it  was  proper  to  fpecify  in  the  zBl  what  was  due  for  arrears. 
^  .       With  regard  to  enunciations  in  die  aA,  which  are  ah- 

'  ^  folutely  foreign  to  the  difpoGt:on>  they  may  very  well 
make  a  fenri-proof  {a)^  but  they  are  not  full  proof  even  againU 
tlie  parties  to  the  a&.  Dumotdin^  ibid. 

For  inftance,  if  in  the  contrad  for  fale  of  an  eftate  to  me  from 
Pitef'i  it  is  faid  that  the  eftate  came  to  him  by  fucceffion  from 
Janus^  a  third  perfon>  who,  as  part  heir  of  James j  claimed  a  portion 
of  it  f^om  tne,  could  not  prore  merely  by  this  enunciation  in  my 
contraft  that  the  eftate  was  in  fad  part  of  the  fucceffion  of  James^ 
becaufe  the  enunciation  Mras  abfcdutely  foreign  to  the  difpofition 
of  the  4iA|  and  I  had  no  intereft  in  oppofing  the  infertion  of  it. 

$  IV.     In  r^peQ  cfyubat  Things  Auihemic  ABs  havi  Credit  againfi 

third  Perfins. 

^  -       The  z6t  proves  againft  a  third  perfon,  rem  iffam^  that  Is 

to  fayj  that  the  tranfa£tion  which  it  includes  has.inter' 
vened.     Dumoulin^  ibid.  n.  8. 

For  inftance,  an  a£^,  containing  a  fale  of  an  eftate,  proves  even 
againft  a  third  perfon  that  there  was  really  fuch  a  fale  at  the  time 
which  the  a£l  imports.' 

Therefore,  if  the  lord  of  a  feignory  enters  into  an  engagement 
with  a  receiver,  who  obliges  himfelf  to  pay  all  the  feignoral  profits 
arifing  within  a  certain  term,  the  a£l,  containing  the  fale  of  an 
eftate  fituate  within  the  feignory,  is  a  proof  that  there  was  a  fale 
of  the  eftate,/rpAa/  rem  ipfam^  againft  the  receiver,  although  he  is 
no  party ;  and  confequently  the  lord  may  demand  from  him  an 
account  of  the  dues  arifing  on  the  fale,  of  which  he  ought  t6  have 
obtained  payment. 

But  the  a£b  is  no  proof  againft  a  third  perfon,  not  party  to  it,  of 
any  thing  which  it  ftates  by  way  of  enunciation. 

For  infliance,  if  it  were  itated  in  the  contrafl  for  fale  of  a  houfe 
that  it  is  entitled  to  a  right  of  profpe£l  over  the  adjoining  premifes, 
this  enunciation  will  be  no  proof  againft  the  owner  of  thofe  pre- 
mifes, who  is  a  third  perfon,  not  party  to  the  a£t. 
f.  .      This  rule  is  fubjeft   to  an  exception,  for  in  andquis 

enunciativa  probant^  even  againft  third    perfonsj  when 

(tf )  In  tfaii  treadfe  there  are  levenl  refefencet  eo  iei&i-yrooft*  a  fiiticft  l»  whicb  there 
4bet  not  appear  to  be  any  thing  immediately  corfefpondent  ia  the  Eng6^\»m.  The  cdcft 
•fa  femi- proof  «at,  to  allow  the  adnwffi<»a  of  patol  «? lAeoce,  or  the  f upptatorsr  oath •!  the 
yartyt  It  would  he  by  no  meaos  an  ade^oatt  icpKientat^oo,  iHUu  manly  m  haing  one 
circumftaocc^  whicbj  u  ^on^uailiw  with  otheni  ipaj  bs  dsaimd  feffiosK  cvidnMa  of  a 
dlfpvtcdM. 

fuch 
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fuch  ennnciations  are  fupported  by  long  pofleffion.     Cravett  di 
Antiq.  Temp,  p.  1.  c>  4.  n.  20. 

For  indance,  although  long  ufage  does  not  give  a  right  of  fer- 
Vitude  (oreafcment)i  nevcrthelef6>  if  my  houfe  has  for  a  longtime 
enjoyed  a  profped  over  the  houfe  adjoining,  and  in  the  ancient 
contrads  of  acquifition  by  the  perfons  under  whom  I  clainii  it  is 
itated,  that  there  is  fuch  a  right  of  profped,  thefe  ancient  con- 
trails,  fupported  by  my  poifeifion,  will  be  evidence  of  my  right 
againft  Ae  proprietor  of  the  adjoining  houfcj  although  he  is  a  third 
pcrfon,  and  thofe  under  whom  he  claims  were  no  parties  to  the 
contrads. 

[A  fentence  follows  folely  applicable  to  the  cuftomaty  law  of 
France^  which  does  not  admit  of  an  intelligible  tranflation. 
The  purport  of  it  i%  that  in  thofe  provinces  which  do  not 
admit  a  right  cMcd /ranc  aleuy  without  a  pofitive  title,  if  die 
ancient  contra£is  of  fale  declare  the  eftate  to  be  in  Jratie  aleu^ 
the .  enunciation  is  evidence  againft  the  lord.  Perhaps  it 
would  be  in  fome  degree  analogous,  to  fuppofe  that  the 
ancient  title  deeds  of  an  eftate  ftated  it  to  be  fubjed  to  1 
certain  modus  in  lieu  of  tithes.]  < 

r  tG6  1  From  this  prindple,  that  authentic  a£is  prove  rem 
ipfam  againft  third  perfons,  the  queftion  may  arife,  whe- 
ther an  inventory,  made  before  a  notary,  of  the  titles  of  afucceffioo, 
ftating  an  obligation  for  a  certain  fum  entered  into,  by  a  particular 
perfon,  at  a  fpecified  time,  before  a  given  notary,  is  evidence  againft 
the  debtor,  who  is  a  third  perfon,  and  was  not  prefent  at  the  makbg 
of  the  inventory,  without  its  being  neceifary  to  produce  the  inftm- 
Dient,  containing  the  obligation?  This  muft  be  anfwered  indie 
negative  \  for  from  the  inventory  proving  rem  ipfam^  it  only  fol- 
lows that  there  is  an  inftrument  purporting  to  contain  fuck 
obligation,  but  not  that  the  debt  is  due,  becaufe  the  non^produfHon 
of  the  inftrument  induces  a  prefumption  that  it  had  fome  defefi, 
which  prevents  its  eftabliftiing  the  debt,  or  that,  fubfequent  to  die 
inventory,  it  was  returned  to  the  debtor,  upon  his  difcbarging  the 
obligation. 

Neverthelefs,  if  it  were  fhewn  that,  fince  the  inventory,  then 
had  been  a  fire  in  the  houfe  where  the  writings  were  kept,  which 
had  deftroyed  them,  the  mention  of  the  obligation  in  the  inventory 
might  be  evidence  of  the  debt,  as  it  appears  to  be  taken  for  gtanted, 
by  the  law  57.^.  de  Adm.  Tut.  (n),  this  decifion  might  prevail,  in  cafe 

(«)  ChirofripbU  debiotrum  incendio  exoftiiy  cmn  cs  iatrcntirio  tatoiei  caovtoifc  m 
poflenc  ad  fotreodiiin  prcuniam,  aut  novatipiMnn  fadeodaa  cogere,  ctfin  idem  drca  priorli 
dcbitom  proptcf  ewidein  caram  leclfienty  id  odkiffiflcot  cirai  debitorta  pupUloruiD :  aa  & 
^nid  propter  hanc  cafiacionem  floroin  pupilli- damoaiii  contfaxeniift  judkio  mte1«  con6- 
•  ^oantur?  Rcfpaadit  ii  adprobatiua  f«att,  fN  tatOftl  bo9  p<r  doium  fd  caJpuB  prCttf- 
niffiiftf  prnftari  ab  hit  hoc  dtbert. 

the 
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the  debtor  did  not  allege  that  he  had  difcharged  it ;  or  pethaps,  in 
cafe  the  time  appointed  for  payment  had  not  arrivedj  the  pre- 
fumption  would  J^e,  that  the  debt  had  not  been  difcharged.  All 
this  depends  very  much  upon  circumftances^  and  is  left  to  the  pru« 
dence  of  the  judges. 

ARTICLE    n. 
Of  Private    Writings    {a). 

P  .       There  are  difiereilt  kinds  of  private  writings:  aAi 

under  common  private  fignatures ;  a£ls  taken  from  pub« 
lie  archives,  cenfive  (manorial)  papers  and  terriers,  tradefmen'i 
books,  domeftic  papdrs,  writings  not  figned :  tallies  alfo  have  fome 
refemblance  to  private  writings. 

$  I.     OfABs  under  common  private  Signature. 

P  g  .  A£ts  under  common  private  fignatures  have  &e  fame 
credit  againft  thofe  who  have  fubfcribed  them,  their  heirs 
or  fttcceilbrs,  as  authentic  ads.  But  there  is  this  difference  between 
the  two,  that  the  latter  do  not  require  any  recognition,  whereas  the 
creditor  cannot,  by  virtue  of  any  a£i  under  a  private  fignature,  ob- 
tain a  condemnation  againft  the  perfon  fubfcribing  it,  his  heirs  or 
fucceffors,  unlefs  he  has  previoufly  concluded  for  \Jf)  the  recognition 
of  the  ad,  and  obtained  a  judgment  thereon  {canclu  i  la  reconmi/^ 
fame  de  V  aBe  isf  feat  fiatuer  fur  cette  reconnoijjance).  See  the  edi£k 
of  December  1684. 

There  is  in  this  refpe£i  a  difference  between  the  perfon  who  hat 
himfelf  fubfcribed  the  zQty  and  his  heirs  or  fucceffors.  The  latter^ 
when  they  are  alEgned  to  acknowledge  the  fignature  of  the  deceafedy 
may  poflibly  not  be  acquainted  with  it,  and  therefore,  they  are  not 
obliged  dire&ly,  to  admit  or  deny  it ;  and  upon  their  declaration 
that  they  do  not  know  whethec  it  is  genuine  or  not,  the  judge 
dire£is  a  verification  (r).  Whereas  a  perfon  who  has  himfelf  fub« 
fcribed  the  a£i,  cannot  be  ignorant  of  his  own  fignature,  and  there- 
fore muft  dire£i]y  admit  or  deny  it ;  and  unlefs  he.pofitively  denies 
ity  the  judge  will  pronounce  a  recognition  of  the  z€t  as  fub* 
fcribed  by  him. 

P  ^       In  confular  jurifdi£tions  (J),  when  the  defendant  de- 

nies  the  truth  of  his  fignature^  the  confular  judges  ought 

(«)  Set  AppCDdiv,  V?  16.  S  S* 

(i)  To  conclo4e  for  any  givea  fobjcA,  meant  to  refairt  a  judfOMnt  in  ftippoitof  wbM 
ii  demanded  \  for  inftaocc>  in  the  prcfeDC  esamplo^  to  reqoire  a  judgment  pronoaneiog  tbt 
«A  CO  be  genuint)  the  prayer  of  a  bill  in  equity  may  be  compand  to  the  coDdoilofli  viftncd  M« 

(r;  Sec  Appendix,  §  (. 

^  Theft  atcjttrifiiiAIoiia  eftabUlM  with  rcUtiosto  coauonciil  dlfpvtM. 

8  .  to 
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to  refer  the  csAe  to  the  ordinary  judge,  to  call  for  the  recognition  of 
the  fignature,  and,  in  the  mean  time,  the  piece  has  not  any  credit. 
But  there  is  this  peculiarity  in  thefe  jurifdi£lions,  that  as  long  as 
die  defendant  does  not  exprefsly  difpute  the  truth  of  the  fignaturCi 
the  piece  has  full  credit,  and  the  complainant  may  obtain  a  jiuJg- 
ment  of  condemnatioti^^  by  virtue  thereof,  without  demanding  a 
previous  recognition.  Declaration  of  15  Maj^  1703* 
r  Tio  1  ThcJ^  is  alfo  a  peculiarity  with  refpe£l  to  ceiulu[a\ 
and  promifes,  by  which  a  perfon  engages  to  pay  a  Aim 
for  the  loan  of  money,  or  other  thing,  that  when  the  promife  is  in 
a  different  hand-writing  from  that  of  the  perfon  fubfcribing  it,  ith 
lequifitc  that  fuch  perfon,  befides  his  fignature,  flwmld  write  with 
his  own  hand  the  amount  of  the  fum  which  he  obliges  himfclf  to 
pay,  which  is  commonly  done  in  thefe  terms  good  for  (bonpour) 
fitch  afitm.  This  was  ordained  the  king's  declaration  of  the  22d 
September  1733,  in  order  to  prevent  furprife  upon  perfons  who 
fign  zQis  prefented  to  them,  without  having  read  the  contents. 

But  as  commerce  would  be  cramped,  if  all  kinds  of  perfons  were 
'  obliged  to  this  formality  of  writing,  with  their  own  hand,  the  fum 
which  they  oblige  themfelves  to  pay,  and  there  are  many  perfons 
who  cannot  write  any  thing  beyond  the  fignature  of  their  name, 
the  law  excepts  from  its  difpofltion  tradefmen,  artlfans,  labourers, 
and  country  people,  againft  whom  promifes  fubfcribed  by  them, 
are  entitled  to  credit,  although  they  do  not  contain  any  more  of 
their  writing  than  their  fignature. 

r  •711  T  When  the  fum  written  in  the  hand  of  the  debtor, 
without  the  body  of  the  cedule  or  promife,  is  lefs  than 
the  fumexprefled  in^the  body,  which  is  of  a  diflerent  hand-wridng*, 
for  inftance,  if  in  the  body  it  is  faid,  I  acknowledge  to  owe  fuch  a 
one  the  fum  of  300  livres^  and  at  the  foot,  without  the  body  of 
the  promife,  it  is  written  in  the  hand  of  the  debtor,  good  for  *200 
livres^  there  is  no  doubt  but  that  the  promife  is  only  binding  for 
the  200. 

If  the  body  of  the  promife  is  wholly  written  in  the  hand  of  the 
debtor,  as  well  as  the  jo/t,  in  cafe  of  doubt,  as  to  what  is  really 
due,  the  decifion  ought,  cateris  paribus^  to  ht  in  favour  of  libe- 
ration i  according  to  the  rule,  that  femper  in  obfiuris  qt^  minitnm 
eflfequimur^  /•  q.ff.  di  R.  L  Therefore,  in  the  cafe  fuppofed,  the 
promife  is  only  valid  for  200  livres ;  but  if  the  caufe  of  the  debt, 
cxpreffed  in  die  body  of  the  promife,  fhews  that  the  fum  in  the 
body  is  that  which  is  really  due,  it  muft  be  decided  otherwifc. 
For  infiancei  if  the  promife  written  in  the  hand  of  the  debtor  faj% 

(«)  CtdnU  m»7  be  defined  to  be  snote  ia  md&D^ 

I  tac- 
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I  acknowledge  to  owe  the  fum  of  300  livres,^  for  fifteen  yards  of 
broad  cloth,  which  he  has  fold  and  delivered  to  me>  and  it  appears 
that  that  kind  of  cloth  was  about  the  price  of  twenty  livres  a  yard> 
the  promife  will  be  binding  for  300  livres,  although  it  be  under-^ 
written  good  for  200  Hvres. 

P  -       The  fame  rules  mull  be  followed  in  deciding  upon  the 

oppofite  cafe :  when  the  fum  exprcfled  in  the  body  of 
the  promife  is  lefs  than  that  expreiTed  in  the  hon^  as  if  it  were  faid, 
I  acknowledge  to  owe  200  livres,  and  at  the  foot,  good  for  300 
iivres ;  uteris  paribus^  the  prefumptton  is  for  200  livres,  unlefs 
from  what  is  exprefledi  as  to  the  caufe  of  the  debt,  it  appear  that 
the  amount  really  due  is  300. 

J-  -        When  a  perfon  acknowledges  hirhfelf  to  be  debtor 

and  depofitary  of  a  certain  fum,  according  to  the  parti- 
culars fpecified  in  the  margin,  the  fum  to  which  thofe  particulars 
amount  is  the  fum  due,  although  different  from  that  exprcfled  in 
the  a£l  \  which  in  fuch  cafe  is  an  error  of  calculation. 
P  -        ASs  undef  private  Signature  are  no  evidence  againft 

the  party  fubfcribiiig  them,  when  they  are  in  his  own 

^pofleflion. 

For  inftance,  if  a  note  is  found  amongft  my  papers,  by  which 
I  acknowledge  that  I  owe  you  a  certain  fum  that  you  have  len( 
me,  this  will  be  no  proof  of  the  debt :  for,  being  in  my  pofleflion> 
the  prefumption  is,  either  that  I  wrote  it  under  the  expectation 
that  you  would  lend  me  the  amount,  and  that  the  loan  not  having 
taken  place,  the  note  had  remained  with  me,  fo  that  if  you  had 
in  fa£l  lent  it,  I  had  repaid  it,  and  the  note  had  been  thereupon 
returned. 

The  fame  principle  applies  to  ads  of  liberation,  notwithftanding 
they  are  more  favoured*  For  inftance,  if  there  appears  amongft 
the  effeds  of  my  creditor,  an  acquittance  figned  by  him,  for  the 
money  which  I  owe  him,  it  will  be  no  evidence  of  payment :  for, . 
being  in  his  pofTefEon,  it  will  be  prefumed  that  he  had  written  it 
before^hand,  under  the  expe£lation  of  my  coming  to  pay  the  debt, 
and  that  as  I  bad  not  done  fo,  he  had  kept  it. 
•  -.        Afts  under  private  fignature,  like  authentic  a3s,  are 

no  evidence  againft  third  pcrfons,  further  than  to  ftew 
that  the  thing  contained  in  the  a£t  really  took  place,  prvbant  rem 
ipfam ;  but  they  have  not  that  efFe£b  to  the  fame  extent  as  authentic 
a£ls  :  for  the  latter,  having  a  date  verified  by  the  atteflation  of  the 
public  officer,  who  received  them,  are  evidence  againft  third  per- 
fons,  that  what  is  contained  in  the  aft  took  place  on  the  day 

[  thereby  fpecified ;    whereas  a£ks  under   private   fignature,  being 
liable  to  be  antedated,  are  commonly  no  evidence  againft  third 
Vol.  I.  I  i  perfons 


48  2  Of  Written  Evidence.  [P.  IV.  c.  i . 

perfons,  that  what  they  contain  really  pafled,  except  from  the  day 
of  their  being  exhibited. 

Therefore^  if  I  have  feized  the  eftate  of  my  debtor,  by  virtue  of 
an  hypothecation,  and  the  farmer  who  is  upon  the  eftate  oppofes 
the  feizure,  and  pretends  that  it  belongs  to  him,  and  in  proof  of 
that  allegation,  produces  an  a£^  under  private  fignatore,  by  wliich 
it  is  faid  that  the  debtor  fold  him  the  eltate,  and  this  aft  has  a 
date  anterior  not  only  to  my  feizure,  but  alfo  to  my  debt  \  he  will 
not  tliereby  obtain  a  removal  of  my  feizure,  for  the  a£i  being  under 
private  iignature,  does  not  prove  againft  me,  who  am  a  third  per- 
fon,  tliat  (he  falc  which  it  imports  took  place  at  the  time  fpecified 
in  it ;  the  iJSi  is  not  confidered  as  having  any  date,  except  from 
the  day  of  producing  it  to  me,  and  as  it  is  only  produced  after  the 
feizure,  it  does  not  prove  any  fale  before  the  feizure,  when  it  was 
no  longer  in  the  power  of  my  debtor  to  make  a  i^k  to  my  pre- 
judice. 

If,  however,  there  was  any  circumilance  to  afcertain  the  date 
of  the  a£l,  fuch  as  the  death  of  one  of  the  parties  who  had  fub- 
fcribed  it,  this  would  be  evidence,  even  againft  tliird  perfons,  of 
the  aA  having  been  paiTed  previous  to  fuch  death. 

J  II.     df private  Writings  taint  from  public  Archives^ 

•>.       ^  .        The  name  of  public  archives  is  given  to  repofitories  of 
titles  eftabliihed    by  judicial  authority.     Archivum^  fajrs 
Dumoulin,  eft  quod pubtice  autoritate  potefatem  habentis  erigitur. 

Thefe  repofitories  being  only  eftabliihed  for  the  prefervation  of 
genuine  titles,  they  afTare  the  truth  of  thofe  which  are  found  i» 
them.  Therefore,  a£ls  under  private  fignature,  with  the  attefbtion 
of  the  treafurer  of  tlie  archives,  are  entitled  to  credit,  without  re- 
cognition.    Dumoulin  in  Conf  Par.  $  8.  gL  i.  n,  26* 

• 

§  III.     Of  Terriers  and  cenftve  (manorial)  Papers  (a). 

.  ^       K  perfon  cannot  make  titles  for  himfelf :  therefore 

a£ls  which  are  not  paiTed  by  any  public  perfon,  fuch 
cueilleretSy  that  is,  regifters  of  the  lord  of  a  manor,  of  the  cflates 
held  under  him,  and  the  dues  and  fervices  annutlly  payable  to 
Iiim,  do  not  prove  the  performance  of  thofe  fervices,  and  confe- 
quently,  are  not  a  fufficxent  foundation  for  the  lord  to  demand  a 
recognition  of  them. 

Neverthelefs,  when  they  are  ancient  and  uniform,  they  form  a 
femi-proof,  which,  joined  with  others,  fuch  as  the  acknowledge 

(«)  Sec  Appcfidiz,  N*  XVI.  §  4.  gift. 

wentJ 
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ments  of  the  proprietors  of  the  neighbouring  eftates,  may  fuffi- 
cicntly  eftablilb  the  demand  of  the  lord. 

r  Tifi  1  Th^fe  kind*  of  papers^  which  arc  not  authentic,  .arc  no 
proof  for  the  lord  againft  other  perfons ;  but  they  are 
proof  for  others  againft  him.  Therefore^  if  the  lord  ufurps  upon 
my  pofliffion  of  an  eftatCi  I  may  fupport  my  demand  for  recovering 
it  by  his  terriers,  by  which  it  appears,  that  he  received  the  quit- 
rent  of  it  from  me  and  my  father,  to  whom  it  was  dated  that  he 
Iiad  made  a  grant  of  it. 

But  when  the  tenant  makes  ufe  of  the  cenHve  papers  againft  the 
lord,  the  lord  may,  in  his  turn,  make  ufe  of  them  againft  him  ;  and 
in  this  cafe,  the  papers  of  the  lord  are  full  proof  in  his  favour, 
Dumaulifiy  ibid.  n.  20.  For  inftance,  if  in  the  cafe  fuppofed  the 
tenant  offers  the  cenfive  papers  of  the  lord,  to  prove  that  the  eftate 
belongs  to  him,  as  having  been  granted  by  tlie  lord  to  hold  of  his 
manor,  by  certain  fervices ;  the  lord  may  ufe  the  fame  paj>ers  to 
prove  that  the  eftate  is  fubjed  to  all  the  dues  and  fervices  which 
are  there  mentioned  ^  and  they  are,  in  this  cafe,  a  full  proof  in  his 
farour. 

Neverthelefs,  they  would,  even  in  this  cafe,  only  be  a  proof  in 
favour  of  the  lord,  of  fa£ls  that  have  fome  relation  to  the  fubje£l, 
on  account  of  which,  they  are  made  ufe  of  againft  him.  For  in- 
ftance, the  lord  could  not  prove  by  thefe  papers  that  another  eftate 
in  my  poflaflion  is  alfo  held  of  him.     Dumou/in,  ibid*  .  :. 


J  IV.     OfTradefmen'sSooks{a). 

P  .        As  a  perfon  cannot  make  a  title  for  himfelf,  according 

'  to  the  principle  which  we  have  already  eftabliflicd,  it 

follows,  that  the  books  of  tradeftnen,  in  which  they  infert,  from 
day  to  day,'  the  goods  which  they  deliver  to  different  perfbris,  can- 
fiot  be  a  full  and  entire  proof  of  the  goods  being  fupplied;  againft 
the  perfons  who  are  debited  for  them. 

Neverthelefs,  it  has  been  eftabliftied  in  favour  of  commerce,  that 
when  thefe  books  are  fo  regular  on  the  face  of  them,  that  they  are 
written,  from  day  to  day,  without  any  blank  ;  when  the  tradefman 
has  the  reputation  of  probity,  and  his  demand  is  made  within  a 
year  after  the  delivery,  they  make  a  femi-proof ;  and  jud'gcs  ofttfh 
eren  decide  in  favour  of  the  demands  of  tradcfmen,  by  admitting 
their  oath  \  as  fupplying  the  defe£l  of  proof  arifing  from  their 
books.    . 

This  is  the  fentiment  of  DumouRnt  ad  L.  2'  C'^  deReb.  Cred:  {b) 
torn.  3.  /.  635.  eoL  a.  of  the  edition  of  168 1 5  where,  fpeaking  of 

(«)  S«e  Appendix,  N°  XVI.  §  6. 

{h)  In  borne  fidei  concra^bus>  necnon  [etiatn]  id  cseteiis  ciufif,  ioopia  probttionait), 
Mr  jiidicem  c«ttli  cogniti  ces  dccidi  oppgitet. 

I  i  2  the 
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die  books  of  reputable  tradefmen,  he  fays*  <<  ratwnes  ejus  qmamw 
nonplenam  probationem^  nee  omnino  fetmplenam  indueant,  tamen  injtrvnt 
aliquam  prsfumptiomm  est  qua  poffit  ei  deferri  juramtntum^  ita  ul  per 
Je  rattones  probent^ 

This  ought  more  particularly  to  be  allowed  between  one  tiadef- 
man  and  another. 

P  1        Boiceauy  p,  2.  e.  8.   requires  that  the  books  of  the 

tradefman  (hould  be  fortified  by  other  circumftances^ 
for  inftancci  by  proof  that  the  defendant  was  accuftomed  to  deal 
with  thd  tradefmaU)  and  to  purchafe  from  him  on  credit*  Such  a 
{zGti  or  fome  other  of  the  fame  kind,  being  "admitted^  or  proved  by 
witnefles  in  cafe  it  is  denied,  this  author  decides,  that  the  affirm- 
ation of  the  tradefman  that  he  has  fupplied  the  goods  meatioiicd  m 
the  book  ought  to  be  allowed. 

P  ^        It  may  be  added,  that  this  (hould  only  be  admitted 

when  the  charges  do  not  amount  to  too  confideiabk  a 
fum,  or  contain  any  thing  which  is  improbable,  with  refierence  to 
the  fituation  of  the  defendant.  ' 

For  inftance,  it  would  not  be  deemed  probable,  if  it  was  ftated 
m  the  books  of  a  tradefman,  that  he  had  fold  and  deliTeied  to  me 
ten  ells  of  black  cloth,  in  the  fpace  of  a  year  y  as  it  is  not  Vkdf 
that  I  (hould  want  more  than  one  habiliment  {a)  in  the  coiqrfc  of  a 
year,  for  which  four  ells  would  be  fufficient. 
J.  -       With  refpeft  to  petty  dealers,  who  do  not  belong  tt> 

the  clafs  of  tradefmen,  but  to  the  dregs  of  the  people, 
BoiceaUf  ibid,  thinks  that  their  books  are  not  entitled  to  credit. 
-  -        After  haying  (hewn  how  far  the  books  of  trade(men 

are  evidence  in  their  favour,  it  remains  to  fee  what  proof 
they  are  againft  them.  And  there  is  no  queition,  but  that  tl^ 
form  a  complete  proof  againft  them,  as  well  of  the  agreements 
which  they  have  made,  as  of  the  goods  and  payments  which  they 
have  received. 

This  is  the  cafe  even  when  the  entry  b  made  by  the  hand  of  a 
different  perfon  from  the  tradefman,  provided  it  is  clear  that  it  is 
the  journal  which  he  is  in  the  habit  of  ufing :  for,  being  in  his  pc^- 
feflion,  the  prefumption  is,  that  every  thing  contained  in  it  was 
written  with  his  confent.  Dumoulin^  ad.  L.  3.  Cod.  de  Reb.  Ct^. 
Dumoulin^  ibid,  ftates,  as  a  firft  limitation  to  the  rule,  that  to 
make  a  tradefman's  book  evidence  againft  him,  of  any  fum.  which 
he  acknowledges  himfelf  to  owe,  it  is  in  general  requiCte  that 
the  caufe  of  the  debt  (hould  be  es^prefled  :  for,  as  there  cannot  be 
any  debt  without  fome  caufe  to  produce  it,  and.  the  writing  alon^ 

(«]  I  c9oceiTC  the  leaned  miler  aoft  allttdc  to  hb  gown,  as  judge,  o)*  p fofdTor.' 

does 
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4o^  not  make  the  debt,  the  demand  of  the  debt  camiot  be  fup-> 
ported  «ntU  the  caufe  of  it  appears. 

But  it  18  fufficient  that  a  cauie  fliould  appear  hj  prefumpdon 
and  conje£kures«  Therefore!  if  one  tradefman  has  written  in  his 
book  that  he  owed  fo  much  to  another,  though  the  caufe  of  it  is 
xx>t  ezprefled,  his  book  will  be  proof  againft  him,  if  the  other  is 
a  perfon  from  whom  he  was  in  the  habit  of  getting  the  goods,  afed 
in  his  bufinefs  i  for,  in  this  cafe,  the  prefumption  is,  that  the  debt 
was  for  fttch  goods.     Dumoulin^  ibid. 

The  fecond  limitation,  ftated  by  Dumoulin^  is,  that  credit  fliould 
be  only  given  to  the  book,  and  not  to  the  loofe  papers  (papiers  vo» 
lanUjf  {a)  that  are  contained  in  it. 

The  third  limitation  is,  that  the  journal  of  a  tradefman  is  no 
proof  for  me  againft  him,  u'nlefs  I  confent  to  its  being  ufed  by 
him  againft  me }  for  a  perfon  cannot  claim  a  benefit  from  a  piece 
which  be  rejeAs.  Dumoulin^  ibid.  Nam  fides  fcriptura  eft  indivifi-^ 
tUit.  Dart,  ad  L.fi  efc./aif.  4a.  Cod.  de  Tranf. 


§  V.     Of  the  donuftic  Papers  of  Individuals  (i). 

.  -        After  having  treated  of  the  journals  and  papers  of 

^  tradefmen,  it  comes  next  in  order  to  fpeak  of  thofe  of 

private  perfons. 

It  is  clear  that  what  we  write  in  our  domeftic  papers  is  no 
proof  in  our  favour  againft  any  perfon,  who  has  not  fubfcribed 
them  :  **  exemplo  perniciofum  eft  ut  ei  fcriptura.  credatury  qua  unuf 
qmfque  fin  adnstatione  propria  debitor  em  conftituit"  L.  j.  Cod.  de 
JPtob.  But  are  they  proof  againft  us?  Boiceauj  />.  2.  r.  8.  n.  I4. 
diftinguifhes  between  writings  which  acknowledge  an  obligation 
from  ourfelves,  and  thofe  which  import  the  liberation  of  a  debtor. 

In  the  former  cafe,  for  inftance,  if  I  have  written  in  my  journal, 
or  on  my  tablets,  that  I  have  borrowed  twenty  piftoles  of  Peter^ 
McieeaUf  ibid,  thinks,  that  if  this  entry  is  figned  by  me»  it  is  a  com- 
plete proof  of  the  debt  againft  myfelf  and  my  heirs,  and  that  if 
it  is  not  figned,  it  is  only  a  femi-proof,  which  ought  to  be  fortified 
by  forae  confirmatory  circumftance.  , 

I  think  the  diftindiion  of  Boiceau  a  plaufible  one,  but  for  a 
reafon  difieretit  from  thpfe  affigned  by  him :  when  the  note  which 
i  have  made  of  the  loan  in  my  journal  is  not  figned,  it  appears  to 
have  been  made  onty  for  the  purpofe  of  keeping  an  account  for  my 

€>WA  uie,  and  not  t6  f(^rve  the  creditor  as  a  proof  of  the  loan :  and, 

* 

(*)  All  the  FrencA  jiinfti  fpeak  of  loof<i  papen  under  this  metapbor. 
{h)  See  Appendix,  N^'XVJ.  §6. 

113  as 
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as  he  has  no  note  to  produce,  the  prefumpdon  isi  diat  he  has  re» 
'  turned  my  note  to  me  upon  payment  of  the  debt ;  and  tbSit  thinking 
myfelf  fuSiciently  fecure  by  the  reftitution  of  the  note,  I  have 
negleded  to  crofs  out  the  entry,  and  mention  the  payment.  But 
my  (ignature  of  the  entry  is  an  indication,  that  it  was  made  with 
the  intention  of  fenring  the  creditor  as  a  proof  of  the  debt,  and 
therefore,  it  ought  to  have  that  efie£l. 

Although  I  have  not  figned  ,the  entry,  if  I  have  in  any  other 
manner  declared  or  intimated,  that  I  made  it  for  the  fake  of  fenring 
as  a  proof,  in  cafe  I  (hould  be  furprifed  by  death,  as  if  I  had  de- 
clared by  the  entry,  that  the  perfon  who  lent  me  the  money,  de* 
dined  receiving  any  note  for  it ;  the  entry,  in  tMs  cafe,  although 
not  figncdy  ought  to  be  allowed  as  a  proof  of  the  debt  againft  me 
and  my  heirs. 

When  the  entry,  although  figned,  is  crofied  out,  it  is  no  longer 
any  proof  in  favour  of  the  creditor ;  on  the  contrary,  the  circum* 
(lance  of  its  being  crofled,  is  a  proof  that  I  have  repaid  the  money^ 
if  the  creditor  has  not  any  engagement  from  me  in  his  pofleffion. 

§  VI.     Of  private  Writings  notjigned  {a), 

P  -       There  are  three  kinds  of  thefe  writings;    i-  Journals 

and  tablets;  2.  Writings  on  loofe  papers  (furfntiHes 
ffofantsj,  and  not  at  the  foot  in  the  margin,  or  upon  the  back  of  an 
a£l  which  is  figned  ;  3.  Thofe  which  are  at  the  foot  in  the  mar- 
gin, or  upon  the  back  of  a  figned  ad. 

We  have  fpokcn  of  the  firft  kind  in  the  preceding  diidfion. 

Thofe  of  the  fecond  kind  may  be  Confidered  as  they  tend  to 
oblige  or  to  liberate. 

With  refpeft  to  thofe  which  tend  to  liberate,  fuch  as  acquit- 
tances in  the  hand -writing  of  the  creditor^  not  figned,  and  in  the 
pofTcflion  of  the  debtor;  although  we  have  decided  in  the  pre- 
ceding divifion,  that  receipts  written  in  the  journal  of  the  creditor 
are  full  proof  of  the  payment,  without  its  being  requifite  that  they 
(hould  be  figned,  I  do  not  think  that  the  fame  decifion  (hould  be 
applied  to  acquittances  not  figned  upon  loofe  papers,  tfiough  wholly 
in  the  hand- writing  of  the  creditor,  and  in  the  pofleffion  of  the 
debtor.  The  reafon  of  this  difference  is,  that  it  is  not  ufual  to 
fif  n  the  entries  of  receipts  in  a  journal ;  whereas  it  is  cullomary 
for  the  creditor  to  fign  the  receipt  which  he  gives  to  his  debtor: 
therefore,  when  the  receipt  is  not  figned,  it  may  be  fuppofed  that 
it  was  given  to  the  debtor  before  payment;  for  inftance,  asu 
draft  for  the  debtor,  to  examine  whether  he  approves  of  the  form 

(a)  Sic  Appfndif,  N«»  XVI.  ^  6. 

in 


Alt,  II.  S  6.2  Of  Written  Evidence.  487 

in  which  it  is  conceived,  and  which  the  creditor  purpofed  figning, 
when  the  debt  was  paid.  Ncverthelefs,  if  the  acquittance  is  dated» 
and  fo  wants  nothing  but  the  fignature ;  if  it  is  merely  a  common 
receipt,  of  wjiich  it  is  not  ufual  to  make  a  draft  \  in  fhort,  if  there. 
does  not  appear  to  be  any  reafon  for  its  coming  into  the  pofTelBon 
of  the  debtor,  before  payment  \  m/uch  cafe,  I  think  it  ought  to  be 
prefumed,  that  the  acquittance  was  cafually  forgotten  to  be  figned, 
and  that  it  ought  to  be  admitted  as  proof  of  payment,  efpecially  if 
fupported  by  the  fuppletory  oath  of  the  debtor. 

With  refpe^  to  unfigned  writings,  or  loofe  papers,  which  tend 
to  the  obligation  of  the  perfons  writing  them,  fuch  as  a  promife,  an 
%Ct  of  fale,  &c.  though  they  are  found  in  the  Tiands  of  the  pcrfon 
in  whofe  favour  the  obligation  is  purported  to  be  contra£ted,  thoy 
arc  no  proof  againft  the  perfon  writing  them,  that  the  obligation 
really  has  been  contra£ted :  they  may  have  been  mere  propofals 
never  carried  into  effe£t. 

P       ,  -        It  remains  to  fpeak  of  unGgned  writings^  which  are 
at  the  foot  in  the  margin,  or  on  the  back  of  a  writing 
figned ;  thefe  tend  either  to  liberate,  or  to  produce  a  new  obli- 
^tion. 

With  rcfpeft  to  thofe  which  tend  to  liberation,  a  furtlior 
diftindion  mud  be  made  between  the  cafe  where  the  ad,  at  t}ie 
foot,  or  on  the  back  of  which  they  are,  is,  and  has  never  ceafed  to 
be,  in  the  pofleflion  of  the  creditor,  and  that  in  which  it  is  in  the 
pofleffion  of  the  debtor.  In  the  iirft  cafe,  as  when  at  the  foot,  or 
on  the  back  of  a  promife,  figned  by  the  debtor;  in  the  pofTeflion  of 
the  creditor,  there  are  acquittances  of  monies  received  on  account, 
thefe,  although  not  Cgned  or  dated,  are  a  full  proof  of  payment  ^ 
not  only  when  they  are  in  the  hand-writing  of  the  creditor,  but  in 
whofe  ever  writing  they  may  be,  even  in  that  of  the  debtor  ;  as  it  is 
not  probable  that  the  creditor  would  have  allowed  him  to  write 
fuch  receipts  on  a  note  in  his  own  pofTeflion,  if  the  payments  had 
not  been  really  made. 

Further,  even  when  writings  not  figned,  which  are  at  the  foot, 
or  on  the  back  of  an  a£t  in  the  pofleflion  of  the  creditor,  and  which 
tend  to  liberate  the  debtor  from  the  engagement  contained  in  the 
a£^,  are  crofled  out,  they  are  ftill  entitled  to  credit :  for  it  ought 
not  to  be  in  the  power  of  the  creditor,  in  whofe  pofleflion  the  a£l 
is,  and  ftill  lefs  ought  it  to  be  in  the  power  of  his  heirs,  by  croflirg 
the  writing,  to  del  troy  the  propf  of  payment  which  it  contains. 
r  '727  1  Thefe  difpofitions  apply  when  the  aft  is  in  the  hanils 
of  the  creditor.  What  if  it  be  in  the  hands  of  the  debtor  f 
As  if  there  are  duplicates  of  a  contraft  of  fale,  and  in  the  mai'gin 
of  that  part  which  is  in  the  hands  of  the  buyer,  the  debtor  of  tJic 

I  i  4  I  rice. 
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pricCi  there  i$  z  receipt  not  figned  i  Thefe  wridags  will  have  foil 
credit,  if  they  are  ia  the  hand* writing  of  the  creditor ;  fuch  acqmt- 
t^nces  being  on  the  zSt  itfelf,  which  contains  the  obligation,  haye 
mpre  force  than  uufigned  acquittances  upon  detached  papers.  It 
is  the  fame  with  refpe^i  to  unfigned  acquittances,  in  the  hand- 
writing of  the  creditor>  at  the  foot  of  a  former  acquittance  which 
is  figned  ;  but  if  they  are  not  in .  the  h^nd-writing  of  the  creditor, 
they  are  no  proof  of  payment }  as  it  ought  not  to  be  in  the  power 
of  the  debtor  to  procure  a  liberation  from  his  debt  j  by  getting  any 
perfoU)  no  matter  who,  to  fign  receipts  upon  the  a£t  in  his  pof- 
ieiEon. 

Acquittances^  though  in  the  hand- writing  of  the  creditor,  and 
indorfed  on  the  a£b  in  the  pofleffion  of  the  debtor,  are  no  evidence 
if  they  are  croflid  :  for  it  is  >  very  unlikely  that  the  debtor,  who  is 
in  poflTeiEon  of  the  a£i,  would  have  fuffered  them  to  have  been 
crofied  if  there  had  been  an  eflfe£live  payment  i  and  it  is  reafonabk 
to  fuppofe  that  the  creditor>  having  written  the  acquittance  upon  a 
propofal  of  payment,  had  obliterated  it,  becaufe  the  propo£al  had  not 
been  carried  into  tScGt. 

P  Q  -  With  TcfptGt  to  writings  not  figned,  which  tend  to 
produce  an  obligation  ;  when  they  hai^e  reference  to  the 
t&t  at  the  foot,  or  on  the  buck,  or  in  the  margin,  of  which  they  are 
contained,  they  are  evidence  againft  the  debtor  who  has  written 
them.  For  inftance,  if  at  the  foot  of  a  promife  figned  by  Piter, 
by  which  he  acknowledges  that  James  has  lent  him  a^hundred 
pounds,  there  was  written  in  the  hand  of  Peter ^ — iolfo  acimvJedgi 
that  Jcanes  has  lent  me  twenty  pounds  more.  This  wtiting,  although  not 
figned,  would  be  evidence  againft  Peter  \  becaufe  the  terms, 
alfo^  more,  have  a  reference  to  the  zCt  which  is  figned  by  him. 
BoieeaUi  1 1.  2  and  Danty,  ib*d.  • 

So,  if  to  a  contfa£l  for  the  fale  of  a  farm,  figned  by  both  parties, 
there  is  added  a  podfcript,  written  by  the  feller,  though  not  (igned, 
importing  that  the  ftock  upon  the  farm  was  included  in  the  fale, 
this  poftfcript  would  be  evidence  againft  him. 

If  it  were  in  any  other  hand-writing,  it  is  clear  that  it  would  be 
no  evidence  againft  the  feller  if  produced  by  the  buyer ;  but  if  the 
poftfcript  were  at  the  foot  of  the  a&,  which  is  in  the  hands  of  the 
feller,  though  written  by  another  prrfon,  it  would  be  evidence 
againft  the  feller ;  for  he  would  not  have  allowed  it  to  be  fubjoiocd 
to  an  zCt  in  his  poileiEon,  unlefis  the  agreement  had  been  fuch  as  it 
imports. 

P  -.        When  writings  in  the  margin,  &c.  of  an  aft  have  no 

relation  to  the  aft,  and  are  not  figned,  they  are  to  be  re- 
garded in  the  fame  maimer  as  if  written  oa  any  other  ioofe  papers. 
jrid./upra,  «.  725. 

^vniof 


}Vin.     Of  Tatties. 

Tallies  arc  the  parts  of  a  piece  of  wood  cut  in  two 
^  '^  which  two  pcrfons  ufe  to  denote  the  quantity  of  goodt 
fuppUed  by  the  one  to  the  other. 

Fctf  fehis  purpofe  each  of  them  ha$  one  of  the  pieces  s  that  la 
pofleffion  of  the  'debtor,  is  properly  called  the  tally^  and  the  other 
the  ecbaatillou. 

When  the  goods  are  delivered,  the  two  pieces  are  joined  togcCbcx^ 
and  a  notch  is  cut  in  them»  denoting  ^e  <^dniity  Supplied  i  fmik 
arc  the  uUies  of  bakers* 

Thefe  tallies  ai«  ufed  inftead  of  writings,  and  are  a  kind  of  wfil* 
ten  pzoof  of  the;  quantity  fupplicd^,  whcs^  the  buyev  has  ihe  cdiaai 
dXlon  to  join  to  the  uliy  • 

A  R  T  I  C  L  £    in. 

dfCcfiis. 

«  .  It  Is  a  rule  common  to  all  copies,  that  wlics  ili€  oi^p^ 
^  Dtal  title  fttbGfts,  they  aie  no  jfroo£io£  Wf  thi^g  ^idk 
is  not  contained  in  the  original  ^  as  the  notaries  ought  not,  evei^ 
under  pretence  of  interpretation,  to  add  any  thing  in  the  ingroflh 
ments  and  tranCcripts  delivered  to  the  parties,  whicti  is.  not  con* 
tained  in  the  original  minutes. 

Therefore,  there  can  hardly  he  any  queftiou  refpe£^ing  the  cicdil 
which  is  due  to  copies,  fo  k>ng  as  the  orif  inal  fubfifts;  (or  if 
there  is  any  doubt  as  to  the  contents,  recourfe  may  be  had  ^th^ 
originaL 

There  nuy  be  move  difficulty  with  Tefpe£l  to  the  credit  due  U^ 
copies  in  cafe  the  original  ia  loft.  It;  is  requifite  todi&ingt^  be* 
tween  thofe  made  by  a  public  officer  from  thofe  which  are  not.  Ab4 
the  firft  rauft  be  further  diftinguifhed  into  three  different  kinds :  ift, 
Thofe  which  are  made  by  the  authority  of  a  judge,  the  party  being 
prefent  or  duly  fummoned  \  2d>  Thofe  which  are  made  without  tho 
authority  of  a  judge,  but  in  the  prefence  of  the  parties  i  3d,  Thoftt 
which  are  made  without  the  parties  being  either  prefent,  or  fum<«' 
moned :  we  fliall  treat  of  thefe  kinds  in  the  three  firfl:  paragraphs. 
The  regifter  of  infiuuations  contains  copies  made  by  a  public 
officer  :  we  (hall  treat  of  it  in  a  fourth  paragraph.  We  ihallttreat 
in  the  fifth,  of  copies  not  made  by  a  public  officer.  And  in  the 
fixth,  of  copies  of  copies. 

$1.0/ 
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$  I.     0/ Copies' tnade  by  the  Authority  of  a  Judge,  the  Party  being  fire- 

fent  or  duly  Jummoned. 


C  73*  ] 


He  who  would  have  a  copy  of  this  kind,  which  is  as 
good  as  an  original,  prefents  a  petition  to  the  judge ; 
the  foot  of  which  the  judge  ordains  that  a  copy  fliall  be  made  from 
the  original  of  fuch  an  a£l,  at  a  given  place,  and  on  a  particular  day 
and  hour,  and  that  the  parties  interefled  (hall  be  fummoned  to 
attend ;  in  confequence  of  tliis  order,  the  parties  are  fummoned 
to  attend  at  the  hour  and  place  appointed. 

The  copy  which  is  made  in  coufequenceof  this  order  by  a  public 
oi&cer,  whether  in  the  prefence  of  the  parties,  or  in  their  abfence, 
after  having  been  duly  fummoned,  is  called  a  copy  en  forme.  If  the 
original  is  afterwards  loft,  it  has  the  fame  credit  againft  the  parties 
fummoned,  their  heirs  and  fucceflbrs,  as  would  have  been  given  to 
the  original  itfelf.  Dumoutin^  in.  Conf.  Par,  $  8.  ^/.  i.  /i.  37. 
-.  -       Obfcrve,  that  when  tliefe  copies  are  recent,  the  enun- 

ciation which  they  contain  of  the  order  of  the  judge, 
and  of  the  afiignations  of  the  parties,  is  not  a  fufficient  proof  that 
thefe  formalities  have  been  obferved.  Therefore,  the  copy  is  not 
allowed  in  default  of  the  original,  as  making  the  fame  proof  which 
die  original  would  have  done,  without  producing  the  order  of  the 
judge  and  the  affignation. 

But  when  the  copies  are  ancient,  the  enunciation  oftheobfer- 
vance  of  the  formalities,  is  a  fufficient  proof  that  they  have  been 
obferved,  according  to  the  rule  enunciativa  in  antiqms  probant  \  and 
it  is  not  necefTary  to  produce  either  the  order  of  the  judge  or  the 
affignations. 

For  a  copy  to  be  reputed  ancient,  fo  as  to  difpenfe  with  the  pro 
duflion  of  the  proceedings  which  are  therein  ftated  to  have  taken 
place,  it  is  not  requifite  that  it  (hould  be  fo  old  as  thirty  or  forty 
years,  as  is  neceflary  for  fupplying  the  defeds  of  making  full 
proof,  which  we  (hallfpeak  oiinfra^  n,  7*37  •,  ten  years  is  fufficient. 
Upon  this  principle  it  has  been  decided,  that  the  purchafer  of  an 
eftate  under  a  judicial  decree,  whofe  title  is  impeached,  is  not 
obliged,  after  the  cxpit«ition  of  ten  years,  to  produce  the  proceedings 
upon  which  the  decree  was  founded. 

-  -       Thefe  copies  ^/ly^rwif,  which,  with  refpeft  toperfons 

^  prefent  or  duly  fummoned  have  the  fame  credit  as  the 

original,  have  not,  with  refpedi  to  other  perfons,  any  other  cfFcd 
than  copies  made  without  any  perfons  being  fummoned  or  prefent, 
wliich  \vc  (hall  fpeak  of  infra,  j  3.  Dutmulh^jhtd.d,  2.  37. 

JII.  Of 
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f  II.     Of  Copies  modi  in  ihi  Prefina  cf  the  Partial  but  vfith$ut  ibe 

Authority  of  a  Judge. 

.  Thefc  arc  not  properly  copies  en  forme,  fince  they  arc 

'^^.•'  made  without  the  authority  of  the  judge;  neverthelefs, 
they  have  the  fame  cStSt  between  the  parties  who  were  prefent^ 
their  heirs  and  fucceiforsy  as  copies  en  forme,  and  are  regarded  as 
fuch  when  the  original  is  not  ibrth^coming* 

They  derive  this  authority  from  the  agreement  of  the  parties  i  for^ 
the  parties  have  by  their  prefence,  when  the  copies  are  made  tacitly^ 
agreed  that  they  fliould  be  in  lieu  of  the  original.  Thefe  copies^ 
however,  have  not  always  the  fame  force  as  copies  en  forme ;  for  as 
they  derive  all  their  force  from  the  agreement  of  the  parties,  it 
follows,  that  they  cannot  have  any  force  in  refpedi  of  things,  upon 
which  the  parties  have  no  power  to  make  any  agreement,  and  which 
are  not  at  their  difpofal. 

[The  illiiftration  relates  to  the  grant  under  a  chief  rent  {iaili 
etnphiteofe)  of  an  eftate  belonging  to  a  benefice,  which  was 
only  good  if  accompanied  by  certain  formalities,  not  par- 
ticularly mentioned  ; — the  copies  of  the  inftrunjents  requifite 
for  that  purpofe,  made  in  the  prefence  of  a  predeceflbr,  have 
not  the  fame  credit  againft  th/fucceflbr  as  the  originals  or 
copies  en  forme  :  for  the  predeceflbr,  who  had  not  the  free  dif- 
poGtion  of  the  benefice,  could  not,  in  prejudice  of  his  fuccel^ 
fors,  agree  that  fuch.copies  (hall  be  allowed  to  be  conformable 
to  original  ads,  eftabliihing  the  validity  of  an  alteration  of 
the  ellate.J 

5  III.     Of  Copies  made  in  the  Ahfence  of  the  Parties,  and  without  their 

being  judicially  fummoned, 

r  ^'xf\  1  Copies  which  are  taken  from  th^  originals,  without  the 
prefence  of  the  parties,  and  without  their  being  fum- 
moned,  are  not  in^general  a  full  proof  againft  them,  of  the  contents 
cf  the  original,  in  cafe  of  the  original  being  loft  \  fuch  a  copy  is 
only  an  indicium  or  commencement  of  proof  j  which  is  fufficient  to 
admit  a  proof  by  witnefles,  to  fupply  the  defe£l  of  the  copy. 

This  decifion  holds  good,  whether  the  copy  was  made  with  or 
without  the  order  of  a  judge ;  for  it  is  the  fame  thing,  whether 
there  was  an  order  which  has  not  been  made  ufe  of  by  fummoning 
the  party,  or  no  order  at  all. 

This  decifion,  according  to  Dumoulin,  takes  place  even  when  the 
copy  has  been  made  by  the  fame  notary  who  received  the  original. 
For  inftancc,  I  pafs  a  procuration  before  George,  a  notary,  for  Peter, 
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to  fell  my  houfe  to  James  ;  Peter  fells  the  houfe  to  Janus  by  Tirtoe 
of  this  procuration,  a  copy  of  which  is  inferted  at  the  foot  of  tin 
contra£^  of  fale  \  which  copy  is  figned  by  George^  who  attelts  that 
k  has  taken  it  word  for  word  from  the  original  received  by  hinu 
^terwards  I  claim  the  eftate  from  James^  and  the  original  of  the 
procuratioa  which  I  had  given  to  Peter  being  loft»  there  is  nothing 
tafhew  againft  me  but  this  copy.  The  copy  wiH  not  be  a  full  and  en- 
tire proof  of  my  having  given  the  power ;  the  reafon  is,  that  this  copy 
jrwr^  indeed  that  there  was  an  (^iginal  from  which  it  was  taken  \ 
\nik  not  having  been  taken  in  my  prcfence,  or  after  fummoning  me, 
|l  is  B»  proof  againft  me  that  the  original  had  aU  the  charaders 
Mquifite  to  cntitk  k  to  credit  \  it  does  not  prove  that  my  fignatne 
which  is  (aid  to  have  been  fubjoined  to  the  original,  was  genuine: 
k  i|  true  that  the  iziEk  i^s  attefted  by  the  notary  who  leceived  the 
erigiml,  and  who  faw  me  fign  it  \  but,  fays  Dumoulin^  a  notary  can 
only  atteft  and  verify  what  he  is  required  to  atteft  by  the  parties. 
^  Nan  peUfiUfiari  mf%  di  eo  de  quo  rogatur  opartibus  ;"he  can  only 
atleft  what  he  fees  and  henrs,  propri'u  fenftbtuy  at  the  time  of  the 
irtteftation ;  now  at  the  time  of  making  this  copy,  he  only  faw 
Aat  there  was  an  original,  but  he  did  not  at  that  time  fee  me  fign  it; 
ht  was  .not  required  by  me  to  atteft  that  there  was  a  regular  origi- 
aal  figned  by  me,  from  which  he  took  the  copy,  (ince  it  is  fuppofed 
to  have  been  taken  in  my  abfence  \  and  confequent^  he  could  not 
give  to  fuch  copy  the  authority  of  an  original.  DutnouKn,  di£f.  $  8. 
gl'.  1. 1».48. 62,  63,64,  &c. 

f.  .        What  we  have  iaid  is  fubjeA  taan  exception  with  re- 

•^  fpefl:  to  ancient  copies :  for  thefe,  whether  made  by  the 
fame  notary  who  received  the  original,  or  another,  are  eridence 
againft  all  perfons  in  default  of  the  original  1  becaufe  they  enounce 
that  there  was  a  regular  original,,  and  in  antiquis  enunciativa  proiant. 

This  is  laid  down  by  Dumoulin^  ibid*  /i.  41.  <<  Si  exemplumeffet 
Wiiiqutim,  (9*  de  infirumento  antiquo  (mn  enim/iijfflceret  originalejuifi 
msHquum^Jiexemplum  effetrecens\  Tunc  ratione  ataiquitatis  puto  quod 
pUnkpnbaret  contra  omnes  quantum  ipfum  originale  probaret ;  ratio  quia 
taiei  autbenticum  te/hmonium  de  autoritate  tsf  tenore  originaliSf  cui  an^ 
^luias  loco  c^erarum  probationum  quorum  copiam  ftt/iulii^  nutboritatem 
pienaJideifuppUt'' 

A  copy  is  conunonly  reputed  to  be  ancient  when  it  is.  thirty  or 
forty  years  old  :  for,  according  to  Dumouiin,  ibid- ».  81  &  82.  ex- 
eept  in  matters  relative  to  rights  which  only  admit  an  immenuv 
rial  and  centenary  poiTeffio^,  as  to  which  an  zSt  is  only  deemed 
ajicient  after  a  hundred  years,  a£ls  are  reputed  ancient  when  they 
ar&  thirty  or  forty  years  oId«      They  may  even,  according  to  this 

author, 
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author,  be  allowed  as  ancient  at  the  end  of  ten  years,  *'  aifiUmnita^ 
tim  fnfunundam  nt/tagatur  de  grow  frajudido  alterius^  ibid*  n.  ^3, 


$  IV.     Of  the  Regififr  oflnftnuations  (a). 

P       |.  •       The  copy  of  a  donation  which  is  tranfcribed  in  the 

.         reglfter  is  not  evidence  of  the  donation  \  otherwife  k 

would  be  in  the  power  of  an  ill-difpofed  perfon  to  make  a  forged 

donation,  which  he  would  get  tranfcribed  in  the  regifter  of  infinua<« 

tions  i  and  elude  the  proof  of  the  forgery,  by  fupprefiing  the  ori- 

ginaL    But  BoiceaUfp^  i.  xi.  thinks  that  the  regifter  is  at  leaft  a 

commencement  of  proof  by  writing,  which  (hould  authorife  a  tef- 

dmonial  proof  of  the  donation.     Danty  is  of  opinion,  that  there  it 

confiderable  difficulty  in  this  decifion.    To  render  fuch  proof  ad« 

miflible,  I    would  have  at  leaft  two  things  concur  $  i  ft.  That  it 

ihould  be  manifeft,  that  thcminutes  of  all  the  adis  pafled  by  the 

notary,  within  the  year  in  which  it  is  pretended  that  the  donation' 

was  made,  are  miffing :  for,  if  only  the  minute  of  this  fuppofed 

donation  was  not  to  be  found,  fufpicions  would  arife  from  the 

fupprelBon  of  the  ad,  which  would  create  a  doubt  refpe&ing 

rither  the  truth  or  the  form  of  it,  and  prevent  the  admiflion  of  proof 

by  witnefles.     ad,  I  think  the  donatary  (hould  be  required  to  offer 

proof  by  witnefles  who  were  prefent  when  the  a£l  was  pafled,  or 

at  leaft,  who  had  heard  the  donor  admit  it ;  and  that  it  (hould  not 

be  fufficient  to  prove  that  fome  perfon  had  feen  the  donation  in 

the  hands  of  the  donatary ;  for  the  witnefles  who  had  feen  the 

aft  might  not  know  whether  it  was  authentic  or  had  the  proper 

forms. 

r  ^  n  If  the  inflnuation  had  been  made  at  the  requeft  of  the 
L   #39  J  V 

donot,  and  he  had  (igned  the  regifter ;  Boiceau  decides, 

that  it  would  be  evidence  of  the  donation,  for  the  reafon  mention- 
ed above ;  that  judicial  copies,  made  in  the  prefence  of  the  parties, 
have  the  famte  credit  againft  a  party  who  was  prefent  when  they 
were  made  as  originals. 

$  .V.      Of  Co^s  altogether  infirmal  and  not  made  by  any  puUic 

Perfon. 

r  'jiio  1       Copies  not  hiade  by  any  public  perfon,  are  thofe  whidi 
are  called  abfolutely  informal ;  they  do  not,  even  if  an- 
cient, form  any  proof,  and  can  at  moft  fumifh  a  very  flight  in- 
ference. 

(«]  Thii  xt|ifter  appsin  bj  tht  cootezt  to  be  appiopriited  to  the  entrj  of  dont- 

.    '  I  Ncverthclcfs, 
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Nevertheldsj  if  a  perfon  produced  fuch  an  infonnal  copy»  in  or^ 
4er  to  dr«w  fome  inference  from  it»  the  other  party  might  make  «& 
of  it  as  proof  againft  him,  becaufe  by  producing  it  himfclf»  he  if 
deemed  to  recognize  the  truth  of  it  |  as  a  perfon  ought  not  to  |po- 
duce  any  pieces  which  he  does  not  beKeve  to  be  tme. 

When  a  copy  has  been  made  by  a  public  perfon  j  as  a  notary,  but 
without  qiHing  in  witnefles,  or  another  notary,,  it  is  not  confidered 
as  made  by  a  public  perfon,  and  is  equally  informal,  as  if  it  had 
been  made  by  any  private  individual :  for  a  perfon  is  not  confidered 
as  having  a  public  charaOer,  except  fo  far  as  he  a£)s  in  conformity 
to  it.  <<  Perfina  puhlicai^  fays  Dumoulin,  '*  agens  contra  t^uium 
Perfarut  publico:^  non  eft  dignaJpeEttari  ut  pitfina  publiea!* 


5  VI.     Of  Copies  ef  Copier. 

P  .        It  is  evident  that  a  copy  taken  not  from  the  original, 

but  from  a  preceding  copy,  ihliOM^  fervato  juris  wrSnty 
can  only  be  equal  proof  with  that  from  which  it  was  taken,  and 
againft  the  fame  perfons. 

Sometimes  this  fecond  copy,  although  tzkcnfervato  Juris  ordintf 
is  not  the  fame  proof  againft  the  fame  perfons  as  the  preceding 
copy  would  have  been  \  as  when  the  perfon  to  whom  it  is  oppofed 
had  not  the  fame  reafons  for  contefting  the  original,  at  the  time  of 
taking  the  preceding  copy,  as  he  has  at  prefent  with  refpe£l  to  the 
perfon  who  has  taken  the  fecond. 

Dumoulin f  §S.  gl.  i.n.  34.  gives  this  example  j  Peter  has  a  copy 
made  in  the  prefence  of  my  attorney,  of  the  whole  of  the  tefta^ 
ment  of  one  of  my  relations,  and  whom  I  have  fucceeded  as 
heir,  and  obtains  a  legacy  oi  a  hundred  crovms ;  this  copy  is 
taken  from  an  original  depofited  with  a  notary.  Afterwards 
James  comes  and  demands  a  legacy  of  ten  thoufand  crowns, 
by  virtue  of  the  fame  teftament ;  and  as  the  original  has  (ince 
difappeared,  he  prefents  a  petition  to  have,  a  copj  taken  in  ray 
prefence,  or  after  fummoning  me,  from  the  copy  taken  by  Peter. 
Dumoulin  fays,  that  this  copy,  taken  by  James  from  that  of 
Peter,  is  not  a  full  proof  againft  me,  as  the  copy  ts^ken  by  Peter 
from  the  original,  would  be  in  favour  of  himftlf;  becaufe,  fays 
he,  nova  contradicendi  caufa  fubejl,  I  have  now  reafons  for 
contradicting  and  contefting  the  original,  which  I  had  not  when 
Peter  took  his  copy  ;  the  demand  of  Peter  was  for  an  incontiderable 
legacy  of  a  hundred  crowns,  and  it  was  not  worth  my  while  on 
account  of  that,  to  take  tli'e  trouble  of  contefting  the  original,  and 
I  therefore  negle£ted  the  means  which  I  then  had  of  doing  fo  \  bjjt 
now  that  James  demands  ten  thoufand  crowns,  I  have  a  very 

ftrong 
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ftrong  iatereft  in  feeing  whether  the  onginal  teftament  Appears  to 
be  regular.  Therefore,  although  I  made  no  obje£iion  to  the  copy 
of  Peter i  being  taken  as, the  copy  of  a  regular  teftamentj  it  does  not 
follow,  that  I  am  bound  to  acknowledge  the  fame  thing  with  re- 
fpefl  to  the  copy  of  James ^  taken  from  that  of  Peter • 

A  R  T  I  C  I-  E    IV. 

Of  the  Dt/Hn8ion  between  Primary  Tit  lei ^  and  Titles  of  Recogmtiw* 

P  ^        The  primary  title,  as  the  name  implies,  is  the  firft  title 

whioh  has  been  pafTed  between  the  parties,  between 
whom  an  obligation  has  been  contradled,  and  which  contains  fuch 
obligation.  For  inftance,  the  primary  title  of  an  annuity  is  the 
contraii  by  which  it  is  granted.  Titles  of  recognition  arc  thofe 
which  have  been  fubfequently  paffed  by  the  debtors,  their  heirs,  or 
fucceflbrs. 
^  Dumoulin,  d.  $  8.  n.  88.  diftinguiflies  two  kinds  of  titles 

74i  J  ^£  recognition,  thofe  which  arc  in  the  form  which  he 
calls  ex  certi  fcientidy  and  thofe  which  he  calls  informd  communis 

Recognitions  ex  certd/cientid,  which  he  alfo  calls  in  formd  fpeciali 
et  difpofuivd^  n.  89.  are  thofe  in  which  the  tenor  of  the  primary  title 
is  fet  out.  Thefe  recognitions  have  the  particular  quality  of  being 
equivalent  to  the  original,  in  cafe  that  fliould  be  lo(t,  and  they 
prove  the  exiftence  of  it  againft  the  pcrfon  acknowledging,  provided 
he  has  the  difpofition  of  his  rights,  and  againft  his  heirs,  and  fuccef- 
fors,  and  confequently  excufe  the  creditor  from  producing  the  ori- 
ginal, in  cafe  of  its  being  lofl.     Dumoulin^  ibid,  n.  89. 

Recognitions  in  forma  communi  are  thofe  in  which  the  tenor  of 
the  original  title  is  not  fet  out  \  thefe  only  ferve  to  confirm  the  ori- 
ginal title,  and  to  ftop  the  courfe  of  prefcriptions ;  but  they 
only  confirm  the  original  title,  fo  far  as  it  is  true  \  they  do  not 
prove  the  exiftence  of  it,  or  excufe  the  creditor  from  producing 
it.     aid. 

* 

Neverthelefs,  if  there  are  feveral  accordant  recognitions,  fome 
ov  even  one  of  which  is  ancient  and  fupported  by  pofleilion ;  they 
may  be  equivalent  to  the  original  title,  and  excufe  the  creditor 
from  producing  it,  more  particularly  when  the  original  title  is  ex* 
tremely  ancient. 
r  lAA  T       ^^^  kinds  of  recognition  have  this  in  common,  that 

'^^  -*    they  are  relative  to  a  primary  title,  tfiat  the  pcrfon  mak-^ 
ing  the  recognition,  is  not  confidered  as  thereby  contracting  any 
new  obligation,  but  only  as  ackn6wledging  the  former  obligation 
contra^ed  by  the  primary  title.     Therefore,  if  the  recognition 

admits 
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admits  that  the  party  mtki^  ir>  n  obliged  further  or  othetwile 
than  as  the  pr;mary  title  imports  %  by  producing  the  primary  tide, 
ud  flieWing  the  error  which  has  flipped  mto  the  xecogoition)  he 
will  be  relieved. 

This  decifion  pvevtik  even  when  the  etfor  appears  in  a  loag 
fucceffion  of  recognitions;  the  original  title  muft  dways  be  ad- 
besed  to  when  it  is  produced. 

^'Hoe  tantumifiterefi^  fays  DumouRn^ibid.  n.  88-  ^^ inter  amfirmali* 
mem  mftrmi  cvmmuni  et  coftfirmatiamm  €X  terti  fctintiiy  fuod  Uia  (m 
fomUl  commutti)  tanquam  condttiottatU  etpr^tfupp^ivanonprobai  confirm 
tnatum,  hoc  {ex  eertd  fcientid)Jidem  de  e^faat^  non  tamen  ilimd  in  aHqm 
mtgit  vel  extenditi/ed  ad  ilium  commenfuratur  et  adejusfneset  livutts 
tejlrlnfpturi*  C9V.  And  clfewhere,  $  i8.  gl^\*  n.  19.  he  fays  in 
general  of  recognitions}  that  *'  non  inierponunturanim^faciendd  nowt 
Migattoniiy  fed  folum  animo  recognofcendi  s  unde  Jimplex  tiiulus  twm 
mn  ifi  difpofftmus!^ 

-  -        If  the  recognition!  on  the  contrary,  is  for  lefs  ifaan  is 

imported  by  the  primary  title ;  if  there  are  fereraJ  ac- 
cordant recognitions  which  go  back  for  thirty  years »  which  time 
is  fufficient  to  induce  a  prefcription,  or  to  forty  years  when  the 
creditor  is  aprivilegedpcrfony  the  creditor  cannot  by  producing  the 
original  ritlct  fupport  a  claim  for  more  than  is  contained  in  the 
lebognirions,  becaufe  there  is  a  prefcription  acquired  for  the  rc« 
mainder. 


A  R  T  I  C  L  E    V. 

Of  tAcquittances. 

•  ^  ^  ^  In  the  fame  manner  as  a£ts  are  paflTed  for  the  prpof  of 
engagements,  they  are  alfo  palTed  for  the  proof  of  pay- 
ments.   llie(e  are  called  acquittances. 

An  acquittance,  is  evidence  againft  the  creditor  who  has  given  tt» 
his  heirs,  or  other  fucceflbrs,  whether  it  were  pafled  before  notarid, 
or  under  private  fignature  of  the  creditor. 

Thtre  are  even  certain  cafes  in  which  an  actpxittance  is  fufficient 
evidence,  without  being  either  pafled  before  a  notary,  or  figned  by 
the  creditor.    See  thefe  cafes yii^r^r,  n.  734,  725,  726,  727,  728. 

Acquittances  either  esprefs  the  fum  which  has  been  paid,  without 
ezpreffing  the  caufe  of  the  debt,  or  they  exprefs  the  caufe  of  die 
debt,  without  expreffing  the  fum  paid,  or  they  ezprefs  neithcTi  or 
both. 

Acquittances  which  exprefs  the  fum  paid,  though  they  do  not 
exprefs  the  caufe  of  the  debt,  are  neverthelefs  valid ;  a$  if  they 
were  to  fay,   Received  from  A.  B.^Jb  much  tbis  frfi  day,  i^c.    la 

cafe 


«♦ 
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cafe  the  creditor  giving  the  acquittance^  had  at  the  time  feveral 
claims  againft  die  debtor  to  whom  it  was  given ;  the  debtor  may 
apply  it  to  thatj  which  he  has  the  greateft  intereft  in  having  dif- 
chargedj  as  we  have  ktnfupray  Part  III.  ch.  i.  Art.  VII. 
r  n^Li  1  Acquittances  which  only  exprefs  the  caufe  of  the  debt, 
without  ezpreffing  the  fum  which  has  been  paid,  are  alfo 
valid^  and  are  proof  of  payment  of  all  that  is  due  at  the  time  for  the 
caufe  expreffed.  For  inflanccy  if  it  were  faid,  "  Received  from fucb 
a  ontf  v/bat  be  owes  me  for  the  lulne  of  my  vineyard  of  S/.  Denis/* 
fuch  an  acquittance  is  evidence  of  payment  of  what  he. owed  me 
for  the  wine  of  that  vineyard,  the  whole  vintage,  if  the  whole  was 
due,  the  refidue  if  any  part  had  been  paid. 

But  this  acquittance  does  not  extend  to  what  is  due,  for  other 
caufes  than  that  which  is  expreiTed,  and  it  i^  not  nec&flary  to  make 
an  exprefs  exception.  For  inftanc^,  if  I  had  given  you  an  acquit- 
tance in  the  terms  above  fpecified,  which  only  relate  to  the  wine 
of  St.  Denis ;  you  could  not  fet  it  up  in  anfwer  to  my  demand^ 
for  the  wine  of  other  vineyards. 

When  the  debt,  of  which  the  caufe  is  expreiTed  in  the  acquit- 
tance, is  one  which  conGfls  in  arrears,  (or  periodical  payments)  as 
rent  or  an  annuity,  it  is  evideiKC  of  the  payment  of  all  that  was 
due,  up  to  the  lad  preceding  day  of  payment  \  but  does  not  ex-* 
tend  to  the  proportion  which  has  incurred  fince.  For  inftance,  if 
you  are  my  tenant  of  a  houfe,  the  rent  of  which  is  payable  at  the 
feaft  of  St.  John  J  or  my  debtor  of  an  annuity  payable  at  that  feaft> 
and  I  give  you  an  acquittance  in  thefe  terms;  loth  Dtcember^ 
Received  of  A.  A,  his  rent  or  the  arrears  of  an  annuity  \  this  acquit- 
tance is  good  for  all  the  arrears  up  to  the  preceding  feaft  of  St. 
John^  but  does  not  extend  to  the  proportion  which  has  (ince  ac« 
crued. 

Suppofe  the  acquittance  was  not  dated ;  as  the  want  of  a  date 
prevents  its  being  known  at  what  time  the  acquittance  was  given  ; 
the  debtor  cannot  thereby  prove  what  was  the  term  preceding^ 
and  up  to  which  the  payment  has  been  made  ;  in  this  uncertainty  the 
acquittance  proves  nothing  more  than  that  the  debtor  has  made  one 
payment,  and  confequently  he  cannot  avail  himfelf  of  it  any  farther. 
If  it  was  the  heir  of  the  creditor,  who  gave  the  acquittance,  if 
would  be  good  for  the  arrears  acrued  in  the  life-time  of  the  deceaf* 
ed ;  becaufe  it  is  clear  that  thofe  were  prior  to  the  acquittancCf 
fince  the  heir  could  only  give  s^n  acquittance,  from  the  time  of  his 
having  that  quality. 

When  the  debt,  the  caufe  of  which  is  expreffed  in  the  acquit- 
tance, is  one  divided  into  feveral  kinds  of  payments,  as  if  my  fathet- 
in-law,  has  promifed  me  a  fortune  of  2000/.  for  the  portion  of  his 
Vol.  I.  K  k  daughter. 
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daughter,  by  four  yearly  pjfyments ;  an  acquittance  from  mc  to 
him  without  cxprefling  the  fum  in  thefc  terms,  "  Received  from 
my  father-in-law,  what  he  owes  me  {ce  qu^il  me  doit)  for  my  wife's 
portion,"  ought  in  like  manner  to  be  only  applied  to  the  terms  of 
payment  then  elapfed,  and  not  extended  to  the  fubfequent  inftal- 
ments  :  for  although  a  fum,  of  which  the  term  of  payment  is  not 
arrhred,  may  in  one.  fenfe  be  very  truly  faid  to  be  owing  j  yet  in 
common  fignification,  which  is  the  proper  rule  for  conilruing  the 
acquittance,  thefe  terms,  qtiil  me  doit^  are  only  underftoodof  fums 
which  may  be  demanded,  and  of  which  the  term  of  payment  is 
arrived  ;  and  therefore  it  is  commonly  faid,  ^ui  a  Perme  ne  dmi 
rien,  LoyfeL  Befides  it  is  not  to  be  prefumed,  that  a  debtor  would 
pay  before  the  term. 

There  would  be  much  more  difficulty  if  tlie  acquittance  were  in 
thefe  terms  /  have  received  wy  n\jife^s  portioh ;  thefe  general  and 
indefinite  terms  would  appear  to  comprize  the  whole  of  the  por- 
tion, and  confcquently  the  part  of  which  the  term  of  payment  had 
not  yet  arrived. 

When  the  acquittance  does  not  exprefs  either  the  fam  which  has 
been  paid,  or  the  caufe  of  the  debt  \  as  when  it  is  conceived  in 
thefe  terms  Received  from  J.,S>  nvhat  he  owes  me  ;  this  is  a  ge- 
neral acquittance,  which  comprizes  all  the  different  debts  that  were 
due,  at  the  time  of  its  being  given.  If  amongft  the  debts  there 
were  fome  which  could  be  demanded,  at  the  time  of  giving  the 
acquittance,  and  others  which  could  not,  it  would  extend  only  to 
tlic  former,  for  the  reafons  already  mentioned* 

A  fortiori^  the  acquittance  ought  not  to  be  referred  to  the  princi- 
ple of  annuities  due  by  the  debtor,  but  only  to  the  arrears  up  to  the 
laft  preceding  term  of  payment. 

Thofe  debts  ought  alfo  to  be  excepted,  of  which  it  is  not  probs^Ie 
that  the  creditor  had  any  knowledge  at  the  time  of  the  acquittance. 
For  inftance,  if  you  were  my  creditor  of  certain  fums  on  your  own 
account,  and  of  others  as  the  heir  of  Peter,  whofe  fuccefEon  had 
already  fallen  to  yqu,  but  of  which  the  inventory  had  not  been, 
made,  a  general  acquittance  from  you  to  me  in  thefe  terms,  "  Re- 
ceived from  J.  S.  .what  he  owes  me,"  does  not  comprize  what  I 
owe  to  the  fucceffion  of  Peter :  for,  as  you  had  no  knowledge  q£ 
the  efFefts  belonging  to  the  fucceffion  of  P^ter,  at  the  time  of  your 
giving  the  acquittance,  it  ought  not  to  be  prefumed  that  you  in-^ 
tended  to  include  in  the  acquittance,  what  I  owed  you  as  heir  of 
Peter  J  of  which  you  was  probably  entirely  ignorant. 

If  I  owed  you  certain  fums  on  my  own  account,  and  others,  as 
furety  of  another  perfon,  would  an  acquittance  from  you  to  me 
in  thefe  terms,    Received  from  J.  S.,  'what,  he  ewes  me,  include 

what 


Art.  v.]       '  Of  Written  Evidence.  499 

what  I  owed  you  ns  furety  ?  The  reafon  of  doubting  19,  that  thefe  * 
terms  taken  literally,  and  in  their  generality,  fecm  to  include  it,  for 
I  really  owe,  what  I  owe  as  furety ;  neverthelcfs,  I  think  it  ought 
to  be  prefumcd  that  you  meant  only  to  acquit  me,  from  what  I 
owed  on  my  own  account,  propria  twmine^  and  not  what  I  owed  as 
furety;  ift,  Becaufe  I  might  defend  myfelf  from  paying  what  I 
owed  as  furety,  until  after  the  dlfcuflSon  of  the  principal -debtors  ; 
and  therefore  in  fome  fenfe,  and  in  the  common  courfe  of  €x- 
preiSon,  I  did  not  owe  this  money  previous  to  fuch  difcuflion. 
2d,  Becaufe  as  I  have  recourfe  againfl  the  principals/  for  what  I 
pay  as  furety,  it  muft  be  prefumed  that  I  would  require  a  particu- 
lar acquittance  for  fuch  payment,  ;ind  that  I  fliould  not  be  fatisfied 
with  thefe  general  terms. 

If  at  the  time  of  your  giving  me  the  general  acquittance,  I  owed 
you  feveral  fums,  one  of  which  was  fecured  by  a  note,  that  con- , 
tinue^l  afterwards  in  your  pofTeflion,  would  it  be  included  ?   The 
reafon  for  doubting  arifes  from  your  retention  of  the  note,  which 
you  ought  to  have  delivered  up,  and  which  (hould  not  have  re- 
mained with  you,  if  I  had  difcharged  it  \   the  reafon  for  deciding 
that  it  is  included  is  the  generality  of  the  terms,  ivhat  he  owes  mff 
which  comprize  all  debts  owing  at  the  time :  the  fa£l  may  be,  that 
relying  upon  the  general  acquittance,  I  have  neglefled  to  get  back^ 
my  note,  which  might  not  be  immediately  at  hand. 
-  -        The  fourth  kind  of  acquittance  is  that,  which  expref- 

fes  both  the  fum  paid,  and  the  caufe  of  the  debt ;  this 
can  hardly  be  fubje£l  to  ajiy  difficulty.  If  the  fum  paid  exceeded 
wha(  was  due  for  the  caufe  exprefTed  in  the  acquittance,  the  debtor, 
fuppofing  he  did  not  owe  any  thing  elfe,  would  have  a  right  of  re- 
petition for  the  excefs  by  the  conditio  indebtti ;  if  he  was  debtor  on 
another  account,  he  might  apply  the  excefs  to  that  fo  far  as  he  had 
an  intereft  in  having  it  difcharged. 

The  queftion  whether  an  acquittance  for  one  or  ^ore  years  of 
an  annual  payment,  is  a  ground  for  prefuming  the  payment  of  the 
preceding  years,  is  treated  //j/r^,  oh.  3.5  2.  Art.  I. 

C  H  A  P.    H.- 

Of  Parol  or  Teftimonial  Evidence. 

Parol  or  teftimonial  proof  is  that  which  is  made  by  the  depolition 
of  witneiles. 

-    Kka  ARTICLE 
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A  R  T  I  C  L  E    I. 

t 

Gifterat  Principles  refpeBing  th  Cafes  in  which  this  Proof  is  admitted, 

p  ^        The  corruption  of  manners,  and  the  frequent  inftances 

of  the  fubornation  o£  witniefles,  have  rendered  us  much 
ftiore  difRcult  in  admitting  parol  evidence  than  the  Romans  were. 
In  order  to  prevent  this  fubornation  of  witnefies,  the  ordonnance  of 
Moulins^  of-  tlie  year  1566,  Art.  54,  dire^ls,  that  in  all  cafes, 
exceeding  the  value  of  f Co  livres,  contrails  fliall  be  pafled,  by 
which  alone  proof  (hall  be  received  of  fuch  matters,  without  re- 
ceiving any  proof  by  witnefTeSj  beyond  what  is  contained  in  fuch 
Contracts. 

This,  difpofition  was  confirmed  by  the  ordonnance  of  1667, 
Tit.  20,  Art.  2,  which  is  exprefled  as  follows  :  <<  A£bs  fh^  be  pafled 
before  notaries,  or  under  private  fignatures,  of  every  thing  ex- 
ceeding the  value  of  a  hundred  livres,  and  no  proof  fhall  be  re- 
ceived  by  witnefles  againft  or  beyond  the  contents  of  afls^  even 
when  they  relate  to  a  iefs  fum  than  a  hundred  livres.*'  {a) 

In  the  fucceeding  article,  the  ordonnance  excepts  the  cafe  of  un* 
forefeen  accidents,  ^nd  cafes  where  there  is  a  commencement  of 
proof  by  writing. 

There  is  alfo  in  the  firft  article  an  exception  with  rcfpefl  to  con- 
fular  jurifdiftions. 

From  thefe  difpofitions  of  the  ordonnahccs,  we  may  deduce  four 
general  principles,  which  determine  the  cafes  in  which  parol  evi- 
dence ought  to  be  received  or  rejcfted. 

Thefe  principles  are,  i.  A  party  who  had  it  in  his  power  to  pro- 
cure a  proof,  in  writing,  is  not  admitted  to  give  parol  evidence^ 
when  the  fubjeft  exceeds  the  value  of  a  hundred  livres,  unlels  he 
has  a  commencement  of  proof  in  writing. 

2.  When  there  is  an  aft  in  writing,  thofe  who  are  parties  to  it, 
their  heirs  and  fucceflbrs,  cannot  be  admitted  to  give  parol  evidence 
againft  or  beyond  fuch  a£t,  e^ren  when  the  fubjcA  does  not  exceed 
a  hundred  livres,  unlefs  they^have  a  commencement  of  proof  in 
writing. 

3.  Parol  evidence  is  admitted  of  things  whereof  the  parties  could 
not  procure  a  proof  in  writing,  whatever  may  be  the  value  of  ths 
fubjefl:- 

4.  In  like  manner^  when,  by  a  fortuitous  and  unexpefted  event, 
acknowledged  by  the  partiesi  or  proved  to  have  taken  place,  the 
written  proof  has  been  loft*  parol  evidence  may  be  admitted,  what- 
ever may  be  the  value. 

[a)  Sec  Appcodiir,  No.  XVf.  §  S. 

3  ARTICLE 
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A  R  T  I  C  L  E    II. 

Firfl  Principle,  A  Party  who  had  it  in  his  Power  to  procure  a 
Proof  in  W^riiingy  is  not  admitted  to  give  Parol  Evidence^  when  the 
StibjeB  exceeds  the  Value  of  a  •  hundred  Livres,  unlefs  he  has  a  Com" 
mencement  of  Proof  in  IVriting, 

P  ^       The  ordonnance  of  Moulins  lays,  "  Wc  ordain  that 

of  all  things  exceeding  the  fum  or  value  of  loo  livreSj 
contra62s  (hall  be  paflcd,"  &c. 

The  ordonnance  of  1667,  Tit.  20.  Jrt»  2,  fays,  *<  Afts  fliall  be 
pafled  of  all  things  exceeding  the  value  of  100  livres.** 

Although  the  ordonnance  of  Moulins  does  not  fay  of  all  agree* 
mentSy  but  ufes  the  term  things^  .wYiicYi  is  more  general,  the  com- 
mentators upon  it  are  of  opinion,  that  its  difpofition  only  extended 
to  agreements,  becaufe  it  fays,  Coi^TKAcrsJhall  be  pajed,  and  thi 
term  contra ffs  is  confined  to  agreements. 

The  ordonnance  of  1767  having  avoided  the  ufe  of  the  term  con* 
tra/fSi  and  having  faid,  a^s  fhall  he  pajfed  of  all  things^  it  is  un* 
queftionable,  that  its  difpofition  includes  not  only  agreements,  but 
generally  all  things  of  which  the  party  demands  permiiEon  to  make 
proof,  and  of  which  he  could  have  procured  proof  in  writing.  For 
inftance,  although  the  payment  of  a  debt  is  not  an  agreement^ 
the  debtor  who  could  have  obtained  a)i  acquittance,  which  is  a 
proof  in  writing,  is  not,  when  the  payment  exceeds  xoojivre^, 
permitted  to  make  proof  of  it  by  witnefles. 

P  -        It  was  doubted,  before  the  ordonnance  of  1667,  whe- 

ther an  involuntary  (a)  depofit  was  included  in  the  difpo« 
fition  of  the  ordonnance  of  MotiUns^  which  dire£ls,  that  an  zOt 
flrali  be  made  of  all  things  exceeding  the  value  of  100  livres,  and 
excludes  parol  evidence.  The  reafon  of  doubting  was,  that  ads 
in  writing  are  not  commonly  made  of  depofits,  and  a  perfon  who 
entrufts  any  thing  to  the  care  of  a  friend,  wiU  not,  in  general,  ven-« 
ture  to  require  a  written  acknowledgment,  as  the  depofit  is  only 
made  for  his  own  convenience.  Notwithftanding  thefe  decifions, 
the  ordonnance  of  1667,  Tit.  %o.  Art.  i,  has  decided,  that  a  volun* 
tary  depofit  is  included  in  the  general  rule,  and  that  proof  by  wit-* 
neiles  ought  not  to.be  admitted  of  it,  becaufe  the  perfon  who  madtf 
the  depofit  was  not  obliged  to  do  fo,  or  might  have  required  a 
trritteti  acknowledgment,  and  for  want  of  doing  fo,  he  ought  to 
mn  the  rifle  of  his  depofitary's  fidelity,  and  take  the  blame  upon 
himfelf,  if  he  had  repofed  his  confidence  unworthily. 

\a)  It  is  fo  in  the  oiiginal  before  loe  $  but  the  context  f ?ideotlj  ic^uiiei  the  wor4 
^untgry  to  be  fubftituCed  for  inToloAtary. 

K  k  3  Some 
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Some  arret Sf  previous  to  the  ordoanance  of  16671  had  alfo  ad- 
mitted  proof,  by  witncfTes,  of  loans  for  ufe  (commodata)^  becaufc 
fuch  a  loan,  like  a  depofit,  is  commonly  made  between  friends, 
without  taking  any  written  acknowledgment  5  but  the  ordonnance 
of  1667  having  declared,  that  a  voluntary  depofit  was  comprifed  in 
the  general  law,  which  requires  a  proof  in  writing,  the  fame  ought 
to  be  concluded,  a  fortiori ^  refpefting  fuch  a  loan,  fince  a  perfon 
trufts  as  much  when  he  makes  a  depofit,  as  when  he  lends  a  thing 
to  be  ufed  \  and  he  who  makes  a  depofit,  has  greater  reafon  to  be 
apprebenfive  of  giving  ofience  by  demanding  a  written  acknow* 
ledgment,  than  he  who  accommodates  another  with  the  loan  of  an 
article,  to  be  fpecifically  returned. 

_  _        A  queftion  is  alfo  made,  whether  bargains  in  fairs  and 

markets  ought  to  be  included  within  the  difpojitions  of  the 
ordonnance.  The  reafon  of  doubting  is,  that  thefe  bargains,  in 
general,  are  made  verbally,  when  there  is  no  notary  by  to  reduce 
them  into  writing.  Neverthelefs,  it  has  been  decided,  that  they 
are  included  ;  for  as  notaries  are  now  eftablifhed  in  the  moft  infig 
nificant  places^  and  confequently,  in  all  places  where  there  are 
fairs,  it  is  not  a  matter  of  much  difHculty  for  the  parties,  when 
they  make  a  bargain  on  credit,  to  call  in  a  notary,  if  they  cannot 
write  themfclves. 

Obferve,  however,  that  with  refpe£l  to  bargains  between  one 
tradefman  and  another,  whether  made  in  or  out  of  fairs,  the  judges- 
confuls  are  not  retrained  by  the  difpofition  of  the  ordonnance,  and 
may,  according  to  circumflances,  admit  proof,  by  witneiTes, 
although  the  obje£b  exceeds  the  fum  of  100  livies.  It  appears,  by 
the  procefs-verbal  of  the  ordonnance  of  1667,  that  the  judges-con- 
fuls  were  fupported  in  this  ufage,  notwithdanding  that  of  ^01^ 
liru ;  that  of  1667  preferves  it  exprefsly,  by  thofe  terms  of 
mrticle  2,  without  making  any  alterations  in  refpeB  of  what  is  (^fervtd 
in  the  jurifdi^ion  of  confuls,  {Sans  rien  innovcr  h  ce  qui  /obferve  en 
la  jurtfdiilion  des  confuls.) 

-  -        When  a  perfon  claims  damages,    for  the    non-per- 

formance of  a  verbal  agreement  to  dp  or  not  to  do 
any  thing  ;  and  it  is  uncertain  whether  fuch  damages,  will  or  will 
not  amount  to  100  livres,  the  plaintiiT,  in  order  to  be  admitted  to 

'  give  parol  evidence  of  the  agreement,  for  the  non-performance  of 
which  damages  are  claimed,  ought  to  reflrain  his  demand  to  a 
fum  certain,  not  exceeding  100  livres ;  he  ought  even  to  do  fo  in 

*  the  fird  inftance  \  for  if  he  has  once  concluded  for  a  larger  fumi 
and  thereby  acknowledged  that  the  obje£l  of  the  agreement  a- 
cceded  106  livres/ and  confequently,  that  the  agreement  was  within 
the  ordonnance,  he  will  not,  by  afterwards  reducing  his  demand, 
be  admitted  to  give  parol  evidence.     An  argument^  in  fupport  of 

this 
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this  declfioni  may  be  drawn  from  an  arret  of  the  7th  December 
1638,  reported  by  Bardet  VII.  46,  in  the  cafe  of  a  tailor,  who, 
having  inftitutcd  a  demand  againft  a  widow,  for  cloaths  furniflied 
to  her  hulband,  to  t4ie  amount  of  aoo  livres,  was  excluded  from 
the  parol  evidence,  which  he  offered  to  give  of  her  undertaking  to 
anfwer  for  the  debt,  though  he  reduced  his  demand  to  100  livres. 
P  -        I  demand  from  you  60  livres,  as  the  remainder  of  the 

price  of  a  thing  which  I  pretend  to  have  fold  you  for 
200  livres  ;  you  deny  having  bought  any  thing  from  me ;  ought  I 
JO  be  admitted  to  prove  this  fale  by  witneffes?  Boiceau  I.   18.  de- 
cides in  the  afhrmative  \  he  cites  laws  which  do  not  appear  to  me 
to  have  any  application  to  the  queftion.     It  is  true,  that  when  the 
queftion  jelates  to  the  competence  of  a  judge,  who  has  only  autho- 
rity to  decide  to  die  extent  of  a  certain  fum,  quantum  petatur  qua-* 
rendum  ejl^  non  quantum  dcbeatury  i.  19.   §  \,  ff.  de  Jurifd»  becaufe 
the  judge  only  gives  his  judgment  as  to  what  is  demanded.     But  in 
the  cafe  before  uw,  the  queftion  whether  the  proof  of  the  agreement 
ought  to  be  allowed,  depends  upon  whether  the  agreement  is  fuch 
as  the  ordonnance  requires  to  be  reduced  into  writing  5  now  that 
is  decided  by  the  objeft  of  the  agreement,  which  exceeds   100 
livres,  and  not  by  what  remains  due.     I  cannot  then  be  admitted 
to  prove  the  agreement  by  witnefles,  although  the  demand  is  only 
for  the  remaining  60  livres.     This  is  the  opinion   of  tlie  com- 
mentator on  Boiceau. 

'  For  the  fame  reafon,  if,  being  heir  of  my  father  to  the  extent  of 
one-fourth  of  his  fucceflion,  I  demand  from  you  50  livres,  as  the 
fourth  part  of  a  fum  of  200  livres,  which  I  pretend  to  have  been 
lent  to  you  by  him,  I  fhall  not  be  admitted  to  prove  the  loan  by 
^iritnefles. 

r  nc^  ^  But  in  each  of  the  preceding  cafes,  if  the  plaintiff  of- 
fered parol  evidence,  not  of  the  fale  for  200  livres,  ,or  of 
the  loan  of  that  fum,  but  of  the  promife  made  by  the  defendant  to 
pay  him  the  60  livres  remaining  due,  or  the  50  livres  for  tlie 
fouiQth  (hare,  I  think  the  proof  ought  to  be  received  ;  for  this  pro- 
niifc  is  a  new  agreement,  confirmatory  of  the  former,  and  as  the 
cbje£l  of  this  agreement  does  not  exceed  100  livres,  there  is  no- 
thing to  prevent  its  being  proved  by  parol. 

r  7C7  1  When  feveral  claims  do  not  feparately  exceed  the 
value  of  100  livres,  but  they  exceed  that  amount  alto- 
gether, is  the  proof  of  all  thefe  claims  admifTible  ?  It  would  feem 
that  it  ought  to  be  fo ;  for  the  ordonnance  only  having  required  « 
Wk&s  to  be  made  of  things  which  exceed  the  value  of  100  livres^ 
no  blame  appears  imputable  to  the  party,  for  not  having  procured 
a  proof  by  writing,  and  he  ought  not  to  be  debarred  from  proof  by 

Kk4     '  witneffes. 
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witneiles*  Ncverthclefs,  tlic  ordonnance  of  1667,  ^^*  5>  ^iecidei 
the  contrary  :  for  as  the  fpirit  of  the  ordonnance,  in  excluding  fuch 
proof,  is  to  prevent  perfons  being  expofed  to  the  fubornation  of 
witnefTcs,  with  refpe£t  to  iniquitous  demands  for  coniiderable  fums, 
exceeding  xoo  livres;  it  ought  to  be  refufed,  whether  the  fum  de- 
manded be  for  one  cnufe  or  for  feveral  \  becaufe  it  is  as  eafy  to 
fubom  witnefles  to  depofe  to  feveral  falfe  claims,  as  to  depofe  to 
one  fingly.  With  refpefk  to  the  objeQion,  the  anfwer  is,  thfet  the 
creditor  is  not  obliged  to  procure  proof  in  writing,  fo  long  as  his 
elaims  do 'not  exceed  100  livres;  but  when  to  thofe  that  do  not 
exceed  that  fum,  he  adds  another,  which  makes  the  whole  amount 
to  more  than  100  livres,  he  ought  to  require  an  aft  in  writing. 

The  ordonnance  contains  an  exception  when  the  claims  or  rights 
proceed  from  different  perfons.  Therefore,  I  may  be  admitted  to 
prove  a  loan  of  60  livres,  of  which  I  demand  payment  in  my  own 
right,  and  another  of  80  livres,  as  heir  of  my  father,  altliougK  to« 
gether  they  exceed  100  livres. 

ARTICLE    III. 

Second  Principle.     That  Proof  by  Witnejfes  ought  not  to  be  received 
againj}  or  beyond  what  is  contained  in  a  Writing  (a,) 

.        Written  evidence  is,  in  our  law,  regarded  as  fuperior 
^         to  parol;  therefore,  the  ordonnance  prohibits  parol  evi- 
dence being  admitted  againft  the  contents  of  a  writing. 

For  inftance,  if  I  have  made  a  note,  by  which  I  acknowledge 
myfelf  to  owe  a  perfon  ico  livres,  and  which  I  promife  to  pay  him 
at  the  end  of  two  years ; .  I  (hall  not  be  admitted  to  prove  by 
wicnefies  that  I  received  no  more  than  60,  and  that  the  remainder 
was  for  intereft,  which  I  was  required  to  include  in  the  note ;  for 
this  proof  would  be  contrary  to  what  is  contained  in  the  writing, 
and  I  muft  take  the  confequence  of  having  given  fuch  a  note. 
P  -        The  ordonnance  is  not  fatisfied  with  excluding  proof 

by  witnefles,  of  what  is  direftly  contrary  to  an  ad;  it 
does  not  permit  it  to  be  received  beyond  the  conftcnts  of  an  a&,  or 
refpefting  any  thing  which  is  alledged  to  have  been  faid  at  the 
time,  before  or  after.  For  when  there  is  an  a£t,  the  party  muft 
take  the  confequences  of  not  having  that  exprefled|  which  he  now 
alledges  to  have  taken  place.  , 

For  inftance,  the  debtor  will  not  be  admitted  to  prove  by  wit- 
nefles, that  a  certain  term  was  allowed  for  payment,  if  it  is  not 
exprefled  in  the  aA;  neither  of  the  parties  will  be  admitted  to 

(«)  Sec  Appeadii,  No.  XVI.  $^. 

prove 
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prove  by  parol,  that  it  was  agreed  that  the  payment  ihould  be  made 
at  a  certain  place. 

Afiriiorl^  the  creditor  will  not  be  allowed  to  prove  by  witneflcv 
that  more  is  due  than  the  a£l  imports.  , 

|-  ^     -        It  would  be  offering  to  prove  fomething  beyond  the 

contents  of  an  a£l|  if  the  party  Required  to  prove  what  is 
contained  in  any  detached  memorandum  (une  apo/lile  ou  renvoi)^ 
not  fignedi  or  at  leaft  marked  (parapbes)  by  the  parties,  though 
written  in  the  hand  of  the  notary,  for  thefe  extraneous  additions, 
are  not  confidered  as  a  part  of  the  ad.  As  if  in  the  margin  of  a 
leafe,  by  which  the  tenant  is  to  pay  600  livres  a-year,  there  i« 
written  (un  renvoi)  in  the  margin,  J$x  capons  more^  the  landlord 
would  not  be  allowed  to  prove  by  witnefies,  that  the  tenant  had 
agreed  to  pay  fuch  fix  capons. 

What  if  the  marginal  addition  were  in  the  hand-writing  of  the 
tenant?  Vujupraj  ti.  ']2%n 
P     ^     ^       When  there  is  an  a£l  in  writing  of  a  bargain,  and' the 

time  and  place  of  making  it  are  not  exprefled,  can  they 
be  proved  by  witnefies?  For  inftance,  when  a  debtor  demands  to  be 
received  to  the  benefit  of  cefTion,  can  the  creditor,  in  oppofition  to 
this  demand,  be  admitted  to  prove,  by  witnefTes,  that  the  bargain 
which  was  the  foundation  of  his  demand,  and  of  which  there  was 
an  a£l  in  writing,  was  made  at  a  fair,  although  this  is  not  exprefTed 
in  the  a£l  ?  Danty,  i.  9.  injiney  decides,  that  this  proof  may  be 
admitted  \  and  that  fuch  evidence  of  the  place  where  the  bargain  is 
'made,  is  not  a  proof  beyond  the  contents  of  the  aA  :  the  time  and 
place  of  making  the  bargain  being  circumftances  extrinfic  to  the 
agreement,  and  not  making  part  of  the  agreement  contained  in  the 
a&«  This  decifion  is  fubjed  to  fome  degree  of  difficulty. 
P     ^    .       All  proof  by  witnefTes,  beyond  the  contents  of  an  ad, 

being  prohibited,  a  party  would  not  be  allowed  to  eza-^ 
mine  the  witneflfes  who  affifled  at  the  adi,  or  even  the  notary  who 
received  it,  to  explain  the  contents,  and  depofe  to  what  was  agreed 
upon  at  the  time  of  making  it.     Domat*  p.  i.  A  3.  /.  b,  2*  n.  7. 
P     ^    ^       This  excluiion  of  parol  evidence  againft  and  beyond 

the  contents  of  a£l:s,  takes  place  without  diftin£kion,  even 
when  the  fubje£^  is  below  the  value  of  100  livres,  as  the  ordon* 
oance  of  1667,  /•  20.  jirt,  2.  exprefsly  declares, 
-  ^  .  Can  a  perfon  who  is  debtor  of  100  livres,  or  a  lefs 
.  fum,  by  virtue  of  an  aft,  be  admitted  to  prove,  by  wit- 
neflTesi  the  payment  of  the  whole,  or  of  part  of  the  debt?  It  feems 
that  he  ought  to  be  fo  admitted,  and  that  the  difpofition  of  the  or- 
donnance,  which  forbids  the  proof  by  witnefTes  againfl  and  be* 
yond  the  coQtents  of  the  aft,  is  not  appUcaUe  to  this  cafe :  for  the 

debtor. 
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dcbtofi  bj  demanding  liberty  to  prove  his  payment,  does  not  de- 
mand to  prove  any  thing  againfl  the  a£l,  which  contains  his  obli- 
gation ;  he  does  not  attack  the  a£l  \  he  agrees  to  every  thing  that  is 
contained  in  it  \  the  proof  which  he  requires  to  make  is  not  then 
againft  the  a£l,  nor  excluded  by  the  ordonnance ;  yet  I  obfenre, 
that  in  practice,  whether  from  a  mifmterpretation  of  the  ordon- 
nance>  or  for  fome  other  reafon,  parol  evidence  is  not  admitted  of 
the  payment  of  a  debt,  of  which  there  is  an  zQi  in  writing. 
P  ^  -  Obfcrve,  that  the  ordonnance  only  excludes  a  proof 
by  witncflcs  againft  the  contents  of  an  aft,  becaufe  it  is 
in  the  power  of  the  parties  to  procure  a  proof,  in  writing,  by 
counter  letters ;  but  if  a  party,  in  oppofition  to  an  atfc,  alleges  ads 
of  violence,  by  which  he  was  compelled  to  pafs  it,  or  ads  of  fraud, 
by  which  he  has  been  furprifed  into  giving  his  confent  or  fignature, 
or  the  like ;  as  it  was  not  in  his  power  to  have  a  proof,  in  writing, 
of  fuch  fads  as  thefe,  there  is  no  doubt  but-  that  he  ought  to  be 
admitted  to  prove  them  by  witnefles,  even  when  he  attacks  the  ad 
by  way  of  civil  procefs. 

A  fortiori^  when  the  ad  is  impeached  for  criminality,  as  if  it  is 
alleged,  that  an  ad  is  one  of  thofe  cafes  of  exorbitant  ufury  which 
require  an  extraordinary  procedure. 

r  n66  1  ^^  remains  to  obferve,  that  the  prohibition  of  parol 
^  evidence  againft  or  beyond  the  contents  of  an  ad  only 

extends  to  the  perfons  who  were  parties  to  it,  and  who  are  to 
blame  themfelves,  for  not  having  inferted  what  was  intended,  and 
for  not  taking  a  counter  letter ;  but  this  prohibition  cannot  aSed 
third  perfons,  in  fraud  of  whom,  things  might  be  dated  in  the  a£h 
contrary  to  the  truth  of  what  has  pafied,  for  nothing  can  be  im- 
puted to  fuch  third  perfons,  and  they  ought  not  to  be  excluded 
from  proving  by  witnefles  the  fraud  which  has  been  pradifed 
upon  them,  and  of  which  it  was  not  in  tlieir  power  to  have  any 
other  evidence. 

.Therefore,  a  lord  may  be  admitted  to  prove  by  witnefles,  in  op- 
pofition to  a  contrad  of  fale,  that  an  eftate  was  fold  for  a  laigcr 
price  than  that  which  is  expreflTed  in  the  ad,  with  a  view  of  dimi- 
nilhing  the  dues  to  which  he  is  entitled  \  vice  verfd^  a  relative  may 
prove  that  an  eftate  was  fold  for  a  lefs  confiderable  price  than  that 
which  is  exprefled  in  the  ad  in  fraud  of  his  right  of  retrait  (a). 
And  many  other  inftances  of  thefe  frauds  might  be  adduced. 

(«)  "RttrtXi  wai  a  right,  bdonfiog,  in  fome  provinces,  to  the  lord  or  the  rebtions  of  a 
feller,  to  take  an  eftate  fold  at  the  price  agreed  to  be  given  by  a  ftrange^.  Paflicr  b»  n 
cxpiela  treatife  npoa  the  fabjeft. 
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ARTICLE      IV. 

Of  Commfttcement  of  Proof  by  Writing. 


I  767  ] 


A  firft  kind  of  commencement  of  proof,  by  writingj 
is,  when  there  is  proof  again  (t  any  one  by  an  authentic 
aft,  to  which  he  was  party,  or  by  a  private  writing,  written  or  (igned 
with  his  hand,  not  of  die  whole  that  is  alleged  againft  him,  but  of 
fomething  which  leads  to  it,  or  makes  part  of  it. 

It  is  left  to  the  difcretion  of  the  judge,  to  decide  upon  the  extent 
of  the  commencement  of  pvDof  by  writing,  which  ihall  be  fufficient 
to  admit  a  proof  by  witneffes. 

Boiceau  gives  feveral  examples  of  this  commencement  of  proof 
by  writing. — Firft  example.  You  affign  me  to  give  up  an  eftate,  of 
which  I  am  in  pofTcflion,  I  aflert,  that  you  have  fold  it  me,  and  that 
I  have  paid  the  price ;  I  have  no  other  proof  than  a  writing,  (igned 
by  ybu,  by  vO^hich  yoU  promife  to  fell  it  for  a  certsun  price ;  this  a£l 
does  not  prove  the  fale,  and  ftill  lefs  the  payment,  of  the  price  ; 
but  joined  to  my  pofleflion  of  the  eftate,  it  forms,  according  to  this 
author,  a  fufficient  commencement  of  proof,  to  allow  my  giving 
parol  evidence  of  the  fale.     Bnceau^  ii.  lo. 

Dantyy  ibidf  obferves,  that  this  dccifion  fhould  be  fubjeft  to  an 
exception,  where  the  promife  to  fell  imported  that  there  iliould  be 
an  ad  paiTed  before  a  notary ;  for  the  parties  having  declared  their 
intention,  that  there  fhould  be  fuch  an  aft,  it  is  not  to  be  fuppofed 
that  the  fale  was  proceeded  in,  if  no  fi^ch  aft  appears. 

I  think,  that  even  when  the  promife  to  fell  does  not  import  that 
an  aft  (hall  be  pafTed  before  a^  notary,  the  judge  ought  to  be  very 
cautious  in  admitting  it  as  a  commencement  of  proof  fufficient  to 
let  in  parol  evidence  of  the  fale ;  and  that  he  ought  not  to  allow  it, 
if  tlie  eftate  was  at  all  confiderable,  as  it  is  not  to  be  prefumcd 
ti.at  fuch  an  eftate  would  be  fold  verbally,  and  without  any  aft. 

Second  example.  I  demand  from  you  50  crowns,  for  the  price  of 
certain  goods  fold  and  delivered.  I  have  no  other  proof  than  your 
not6,  which  ftatcs,  I  promife  to  pay  J.  S.  150  livres^  for  the  price  of 
the  goods  which  he  is  to  deliver  to  me\  this  is  not  a  complete  proof 
of  my  demand ;  as  the  note  docs  not  prove  that  I  hare  delivered 
the  goods ;  but  it  is  a  commencement  of  proof,  which  ought  to 
let  in  parol  evidence  of  the  delivery.     Boiceau^  ibid.  Danty. 

Third  example.  You  have  paflcd  a  procuration  to  me,  to  rcCgn 
your  office  5  before  I  have  obtained  an  'authority  to  receive  the 
office,  you  revoke  the  procuration.  I  maintain  that  you  have  fold 
me  this  office,  for  a  given  fum  which  I  have  paid  you,  and  confe- 
quently^  that  you  cannot  revoke  your  prociuationi  without  return- 
ing 
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ing  the  price :  I  have  no  other  written  proof  of  what  I  advance, 
than  your  procuration  to  reGgn :  this  procuration  is  not  a  proof  of 
the  fale»  and  ft  ill  lefs  of  the  payment  of  the  price ;  but  it  is  proof 
of  a  fa£k  which  has  relation  to  it,  and  which  confequently  may  be 
regarded  as  a  commencement  of  proof,  fo  as  to  let  me  into  parol 
evidence  of  the  contract  of  fale>  and  of  the  payment  of  the  price. 
Such  is  the  opinion  of  Loifeauy  in  his  treatife  on  thefe  offices,  Z.  ii. 
6l.  cited  by  Danty^  ii.  i.  14. 

P  ^jj  _  Fourth  example.  You  write  me  a  letter,  by  which  yon 
requeft  me  to  advance  to  the  bearer,  your  fon,  150 
fivres,  which  he  has  occalion  for  at  t}ie  Univerfity  \  I  afiign  you 
to  repay  me.  I  have  omitted  to  get  an  acknowledgment  from 
your  fon,  but  I  am  in  poflei&on  of  your  letter.  This  is  not  a  full 
proof  that  I  have  advanced  the  money,  but  it  is  a  commencement 
of  proof  by  writing,  fufficient  to  allow  a  proof  by  witnefTes. 

If  the  perfon  to  w}iom  the  letter  had  beeit  written  had  not  been 
willing  to  advance  the  money,  and  your  fon  had  applied  to  ano- 
ther, to  whom  he  had  given  the  letter,  the  letter  in  pofleiEon  of 
this  laft,  would  be  a  weaker  proof  tlian  in  the  preceding  cafe ;  ne* 
verthelefs,  Danty^  ii.  2.  ii.  judges  that  even  this  is  fufficient  to 
authorife  a  proof  by  witnefles. 

If  the  perfon  to  whom  you  dir€6ted  me  to  advance  the  money 
was  one  againftwhom  you  would  have  a  right  of  repetition;  I 
(hould  not  be  admitted  to  give  parol  evidence  againft  you,  unlefs  I 
had  taken  his  receipt :  for,  admitting  that  I  have  advanced  the 
money,  I  cannot  demand  it  from  you,  without  having  taken  the 
receipt,  which  would  be  requifite  to  fupport  your  demand  of  re- 
petition* 

r  i6ek  1  '^  ^  ^^^^  ^^^^  ^  minor  a  fum  of  money,  and  deipand 
the  repayment  of  it,  alleging,  that  it  has  turned  out  to 
his  advantage ;  the  note  which  I  have  from  him,  acknowledging  the 
loan,  ought  not  to  be  regarded  as  a  fufficient  commencement  cf 
proof,  fo  as  to  allow  a  proof  by  witnefles,  that  the  money  has  been 
advantageoufly. employed;  for  this  would  be  rendering  iteafyfor 
ufurers  to  lend  money  to  minors,  and  to  recover  it  back,  by  en- 
gaging falfe  witnefles  to  depofe,  that  it  had  been  ufefuUy  employ- 
ed.    Danty^  11.  4.  3. 

P  -       A  fecond  kind  of  commencement  of  proof  by  writing 

is,  when  I  have  a  proof  againfl;  any  one  by  an  authentic 
writing,  to  which  he  was  .party,  or  by  a  private  writings  Ggned  by 
him,  that  he  was  my  debtor,  but.witliout  fuch  writing  proving  the 
fum ;  this  is  a  commencemoit  of  proof  by  writings  which  ought 
to  admit  me  to  prove  the  fame  by  witnefl^ 

Fnfi 
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Firfi  example.     I  demand  from  you  the  payment  o(  a  hundr^ 
crowns.     1  have  your  billet  which  fays,  /promifc  to  pay  J.S.  the 

fum  pf  one  hundred which  he  has  lent  me ;    the  word 

crowns  has  been  omitted  in  the  note  ;  you  pretend  that  you  have 
only  borrowed  a  hundred  fous  which  you  offer  to  pay  me  j  your 
note  is  a  commencement  of  proof  by  writing,  which  ought  to  ad- 
xnit  me  to  give  parol  evidence  of  the  loan  of  100  crowns. 

Note,  that  in  default  of  making  fuch  proof  I  could  only  demand 
100  fous,  according  to  the  rule,  feinper  in  obfcurts  quod  minimum  eft 
fequimur,  Obferve  alfo,  that  in  order  to  admit  me  to  give  parot 
evidence,  it  is  requifite  that  there  (hould  be  fome  probability  in  the 
amount  of  the  fum  which  I  pretend  to  have  lent  \  therefore  in 
the  cafe  fuppofcd,  I  fhould  not  be  admitted  to  prove  by  witnefles^ 
that  I  had  lent  you  a  hundred  thoufand  Jivres. 

Another  example  of  commencement  of  proof  by  writing ;  I  de- 
mand from  you  a  hundred  piiloles,  which  I  pretend  that  I  have 
left  in  your  cuftody  as  a  depofit  \  I  have  no  tlSL  of  this  depoCt,  but 
I  have  your  note  by  which  you  acknowledge  yourfelf  to  be  my 
debtor,  but  without  expreffing  for  what  fum,  in  thefc  terms ;  / 
nvillfatisfyym  with  refpeEl  to  what  you  know ;  this  letter  does  not 
contain  a  proof  of  the  depofit  of  100  pifloles,  but  it  proves  that 
you  are  my  debtor ;  this  is  a  commencement  of  proof  by  writings 
which  ought  to  admit  me  to  proof  by  witneflcs.  Arrit  reported 
by  Chajfonce^  and  cited  by  Danty^  \ij  i.  14. 

P  •-        Private  writings  not  figned  form  a  third Tcind  of  com- 

mencement of  proof,  by  writing,  of  what  they  contain 
againft  the  perfon  who  has  written  them.  For  inftance,  I  demand 
from  a  perfon  thirty  piftoles,  which  I  pretend  that  I  have  lent  him  ; 
I  produce  a  note,  by  which  he  acknowledges  the  loan,  written  in  his 
own  hand,  and  dated,  but  not  figned  ;  this  note  is  not  fufficient  to 
prove  the  loan ;  but  it  may  according  to  circumftanccs,  form  a  com- 
mencement of  proof  by  writing,  fufEcient  to  authorife  a  proof  by 
witnefies. 

A  fortiori^  an  acquittance  written  by  the  creditor,  though  not 
ligned,  of  which  the  debtor  is  in  poiTeflion,  is  a  commencement  ^ 
proof  by  writing  of  payment,  which  ought  to  admit  the  debtor  to 
proof  by  witnefies,  the  proof  of  liberation  being  more  favourable 
than  that  of  obligation.     Danty^  11.  I.  7. 

Obferve  however,  that  for  an  unfigned  acquittance  to  be  allowed. 
as  a  commencement  of  proof,  by  writing  of  the  payment  of  a  debt> 
it  is  requifite  that  the  debt  in  difcharge  of  which  the  payment  is 
made  (hould  be  exprefled  ;  a  vague  usGgned  receipt  is  not  any  com- 
mencement of  proof  by  writing. 

tv 
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In  certain  cafes  an  acquittance,  though  not  figned,  is  a  full  proof; 
as  when  it  is  written  in  the  journal  of  the  creditor,  or  on  the  back 
of  the  protnife. 

J-  ^        According  to  the  principles  which  we  have  laid  down, 

the  commencement  of  proof  by  writing  ought  to  refult, 
either  from  a  public  ad,  to  which  the  perfon  againft  whom  the 
proof  is  offered  was  a  party,  or  from  a  private  ad,  (igned,  or  at  leaft 
written  by  him. 

An  a£t  written  by  the  party  requiring  the  proof,  cannot  fcnrc 
him  as  a  commencement  of  proof,  becaufe  no  perfon  can  make 
evidence  forhimfelf. 

From  this  however  we  mud  except  the  books  of  tradefmen, 
which,  when  they  appear  to  be  in  proper  order,  are  a  commence- 
ment of  proof  in  favour  of  thofe.who  have  written  them,  as  we 
have  obfervedyf//r^,ch.  i.  Art*  II.  $  4. 

-  -        The  writing  of  a  third  perfon  cannot  be  fuch  a  com- 

^  mencement  of  proof  as  the  ordonnance  requires;  for 
fuch  third  perfon  is  as  a  witnefs,  and  what  he  has  written  can  only 
be  equivalent  to  his  parol  teftimony.  Hence  arifes  the  decifion 
of  the  queftion,  whether  the  acknowledgment  which  a  widow 
makes  by  her  inventory,  of  a  debt  due  from  the  community,  is  to 
be  regarded  as  a  commencement  of  proof  by  writing  againft  the 
heirs  of  her  hufband  ?  I  do  not  think  it  is  :  for  the  widow  can  only 
be  regarded  as  a  witnefs,  with  refped  to  the  heirs  of  her  hufband 
and  the  part  demanded  from  them ;  and  confequently  her  acknow- 
ledgment, fo  far  as  regards  the  heirs,  does  not  amount  to  more  than 
the  depofition  of  a  witnefs,  and  ought  not,  as  it  (hould  feem,  to 
form  a  commencement  of  proof  by  writing  againft  them.  Nevcr- 
thelefs,  Vrevin  upon  the  art.  54.  of  the  ordonnance  of  Moulinj, 
ftates  an  arrft,  which  in  confequence  of  fuch  an  acknowlegment 
of  the  widow,  admitted  a  proof  by  witneiTes  againft  the  heirs.*,  but 
this  arret  was  given  at  a  time  when  the  minds  of  people  were  not 
habituated  to  the  difpofition  of  the  ordonnance  of  Jlfist^/m/ ;  which 
at  that  time  was  regarded  as-  a  law,  contrary  to  the  common  law 
of  the  kingdom,  and  which  could  not  be  too  much  reftrained. 

It  is  the  fame  with  refped  to  an  acknowledgment  of  a  debt  by 
one  of  the  heirs,  of  a  debt  of  the  deceafed ;  which  is  no  com-* 
mencement  of  proof  againft  his  co-heirs. 

r  nn±  1  H^^c^  *^fo  mtes  the  deciGon  of  the  queftion,  whether 
an  aA  received  by  an  incompetent  notary,  is  a  com- 
mencement of  proof  in  writing,  of  what  is  contained  in  it  againft 
the  parties  who  are  faid  to  have  contraded,  when  the  zGt  is  not 
figned  by  the  parries,  they  being  unable  to  (ign  ?  I  think  it  is  not: 
for  an  incompetent  notary,  being  only  a  private  perfon  at  the  place 

where 
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where  he  has  a£ted,  his  a£b  can  only  be  equivalent  to  {he  depoCtion 
of  a  witnefs,  when  the  parties  have  not  fubfcribed  it.  If  the  parties 
had  fubfcribed  it^  it  would,  as  we  have  obferved,  be  good  as  a  private 
writing. 

I  think  the  fame  decifion  fliould  take  place,  when  the  writing  is 
defedive  for. want  of  fome  formality^  as  if  a  notary  had  received  it 
without  the  aififtance  of  witneifes :  for,  the  notary  not  having 
comported  himfelf  as  a  public  perfon,  his  a£i  cannot  be  regarded 
as  the  atteftation  of  a  public  perfon,  and  is  only  equivalent  to  the 
fimple  depofition  of  a  wltncfs,y?//r//,  n.  740.  in  Fin, 

ARTICLE    V. 

Third  Principle.     A  Party  nvho  could  not  procure  Proof  by  Writing 

ought  to  be  admitted  to  give  Parol  Evidence. 

P  -       The  ordonnance  of  Moulin/,  confirmed  by  that  of  1667, 

/  did  not,  by  ordaining  that  afts  fliall  be  mad^   in  writ- 

ing, intend  to  require  an  impoflibility,  or  even  to  require  any  thing 
which  was  too  difficult,  and  which  would  cramp  and  hinder  com- 
merce, therefore  it  only  excluded  thofe  from  giving  proof  by  wit- 
neflesj  who  plight  eafily  have  procured  proof  in  writing. 

Whenever  then  it  was  not  in  the  power  of  the  creditor  to  pro- 
cure a  written  proof  of  the  obligation  contraAed  in  his  favour^ 
parol  evidence  of  the  faA  inducing  fuch  obligation  ought  not  to 
be  refufed,  to  whatever  fum  the  obje&  of  the  obligation  may 
amount. 

P  ^  _  According  to  this  principle,  parol  evidence  of  injuries 
and  neglefts  {delicfa  et  quafi  deliHa)  can  never  be  refufed  j 
whatever  may  be  the  amount  of  the  reparation  which  is  demand- 
ed \  for  it  is  evident  that  it  was  not  in  the  power  of  the  perfon  fuf- 
fering  from  them  to  procure  any  other. 

-  -       For  the  fame  reafon,   every  one  is  allowed  to  give 

parol  evidence  of  the  frauds  which  have  been  pra£iifed 
againft  him.  For  inftance,  parol  evidence  ought  to  be  admitted 
of  fccret  agreements,  for  giving  the  property  of  a  party  deceafed^ 
to  perfons  who  are  prohibited  from  receiving  it,  in  fraud  of  his 
heirs  \  for  it  is  evident  that  it  is  not  in  the  power  of  the  heirs  to 
have  proof  in  writing  of  fuch  fraud. 

-  •  It  is  tlie  fame  with  rcfpe£l   to  the  obligation  arifing 

from  a  quafi  contrafl:,  as  fuch  obligation  arifes  without 
the  aft  of  the  perfons  in  whofe  favour  it  is  contradlcd,  and  it 
was  not  in  his  power  to  procure  written  evidence  of  it;   he 

ought 
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ought  not  to  be  precluded  from  proving  the  fa£l  which  he  allcdge^ 
bj  witnefies. 

For  inftanccy  if  a  perfon  during  my  abfence  occupies  mj  lands, 
gets  in  the  harveft  and  vintage,  and  fells  the  produce,  he  ought  to 
give  me  an  account  of  this  adminiilration  \  if  he  denies  fuch  ad- 
miniftration,  I  ought  to  be  allowed  to  prove  it  by  witneffes ;  for  I 
could  not  procure  any  other  proof. 

P  --        There  are  alfo  certain  agreements  made  under  particu- 

lar circumftanceSf  which  hardly  allow  of  an  ^6i  being 
nade  in  writing,  when  they  take  place,  and  of  which  the  ordon* 
nance  tlierefore  allows  parol  evidence,  whatever  may  be  the  value 
of  the  obje£t. 

Such  are  depofits  made  in  cafes  of  neceflity,  as  fire,  fiiipwreck, 
tumults,  &c.  The  ordonnance  of  1667,  //'/•  20.  Art.  3.  cxprefsly 
exempts  thefe  from  the  difpofition  which  excludes  parol  evidence, 
in  cafes  exceeding  the  value  of  100  iivres. 

For  inftance,  if  in  cafe  of  a  fire,  the  owner  of  a  houfe  depofits 
the  goods  which  he  faves  with  his  neighbours,  and  they  deny  fuch 
depofif,  he  will  be  adpiitted  to  prove  it  by  witnefles,  whatever  "may 
be  the  value  of  the  goods  depofited.  For  the  precipitation,  with 
which  he  was  obliged  to  make  the  depofit,  *^ould  not  allow  him  to 
procure  a  proof  in  writing. 

It  is  the  fame  when  in  cafe  of  a  civil  commotion,  or  an  incurfion 
of  enemies,  I  get  my  furniture  out  by  a  back  way,  and  intruil  it 
wttli  the  firft  perfon  I  meet  with  to  fave  it  from  the  enemy,  or  the 
infurgcnts,  who  are  juft  entering  at  the  front  of  my  houfe  \  or 
when  a  vefiel  is  driven  on  {hore,  and  I  haftily  confide  my  goods  to 
any  body  who  is  at  hand  ;  in  all  thefe  cafes,  it  is  evident  that  it 
would  be  impoifible  to  procure  a  proof  in  writing,  and  therefore  the 
ordonnance  of  1667  allows  a  proof  by  witnefTes. 
r  tRa  1  ^  ^^^  ^  fimilar  reafon,  the  ordonnance  in  the  fam«  tide 
Art.  4.  allows  proof  by  witneiTes,  of  depofits  made  by 
travellers  with  inn-keepers,  for  it  is  not  ufual  for  aAs  in  writing  to 
be  made  of  fuch  depofits,  and  an  inn-keeper  would  not  have  leifure 
io  make  an  inventory  of  all  the  articles  intruded  with  him  by 
travellers,  who  are  daily  and  hourly  arriving. 

ARTICLE    VI. 

Fourth  Principle.  A  Perfin  wjko  has  accidentally  lojl  a  nuritten  Pr»ff . 

may  be  allowed  to  give  Parol  Evidence  (d). 

r  tBi  1       '^^  tixtic  reafon  which  renders  it  rteceflary  to  receive 
parol  evidence,  from  a  perfon  who  could  not  procure 

<«)  Sec  Appcadi'x,  No.  XVI.  §  5. 

evidence 
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evidence  in  writing,  alfo  makes  it  neceflary  when  the  party,  by 
fome  unforefeen  accident,  has  loft  the  inftruments  which  would 
fumifh  him  with  written  evidence* 

For  inftance,  if  in  the  cafe  of  a  fire,  or  the  pillage  of  my  houfe^ 
I  had  loft  my  papers,  among  which  were  the  notes  of  my  debtors^ 
to  whom  T  had  lent  money,  or  the  acquittances  for  fums  which  I 
had  paid  to  my  creditors  ;  whatever  the  amount  of  fuch  notes  or 
acquittances  might  be,  I  ought  to  be  allowed  to  give  parol  evi- 
dence of  the  fums  which  I  had  lent  ot  paid,  becaufe  it  is  by  ait 
unforefeen  accident,  and  without  my  fault  that  I  have  loft  the  notes 
and  acquittances,  whkh  would  have  fumi(hed  me  with  writtetl 
evidence. 

I  may  make  this  proof  by  witnefles,  who  depofe  that  tliey  have 
feen  in  my  hands,  before  the  fire,  the  notes  of  my  debtors  or  the 
acquittances  of  my  creditors,  whofe  hand-writing  they  are  acquaint* 
ed  with,  and. of  which  they  remember  the  contents  i  or  who  de-* 
pofe  to  any  knowledge  of  the  debtor  the  payment. 

But  before  the  judge  can  admit  this  proof,  it  is  requiCte  that  the  . 
accident  which  has  occafioned  the  lofs  of  the  writings  (hould  be 
clearly  cftablifhed.  For  inftance,  in  the  cafe  above  fuppofed,  it 
is  necefiary  that  it  (hould  be  admitted  that  my  houfe  has  been 
burned,  or  pillaged,  or  that  I  (hould  be  in  a  condition  to  prove  itji 
before  I  Could  give  parol  evidence  of  the  loan  or  payinent* 

If  the  perfon  who  demands  permiffion  to  give  parol  evidence^ 
only  alleges  that  he  has  loft  his  titles,  without  any  proof  of  aa 
inevitable  accident  occafioning  fuch  lofs,  he  cannot  be  alloWed  to 
give  parol  evidence  of  the  titles  having  exifted ;  otherwife,  the 
ordonnance  which  prohibits  parol  evidence,  in  order  to  prevent  the 
fubomation  of  witnefles  would  become  illufory ;  for  there  would 
be  no  more  difficulty  in  a  perfon,  who  wifhed  to  prove  by  witnefles 
a  loan  or  a  payment  that  had  never  taken  place,  fuboming  wit- 
nefles who  would  fay  that  they  had  feen  the  notes  or  acquittances 
in  bis  poflefiion,  than  in  fuboming  them  to  fay  that  they  had  feeu 
^e  loan  or  payment  of  the  money  {a) . 

(a)  Sec  Ap|)eAdW,  No.  XYU  f  5. 


« 
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ARTICLE     Vn. 

In  what  Manner  the  Proof  by  Witnejfes  is  made  (a). 

P  g  -l  When  a  creditor  demands  permiiRon  to  prove  the 
obligation  which  he  alleges  any  perfon  to  have  contrafbd 
in  his  favour ;  and  in  like  manner)  when  a  debtor  offers  proof  of 
having  jpaid  the  money  which  is  demanded  from  him  ;  if  the  proof 
is  admiffiblci  iiccording  to  the  principles  ftated  in  the  preceding 
articles ;  the  judge  gives  an  interlocutory  fentence,  by  which  he 
permits  the  party  to  give  the  parol  evidence  that  he  requires  i  the 
other  party  being  at  liberty  to  prove  the  contrary. 

This  fentence  is  called  an  appointment  to  make  inquefls.  In  ex- 
ecution of  the  fentence,  the  parties  ought  within  the  time,  and 
according  to  the  forms  prefcribed  by  the  ordonnance  of  1667,  Tif, 
22y  to  produce  the  witneiTes  tand  have  them  examined  before  the 
judge,  or  a  commifltoner ;  and  an  z{k  is  made  of  their  depofitions, 
which  is  called  an  inqueil. 

r  ^Q^  ^        For  the  inqueil  to  be  allowed  as  containing  a  fu£5cient 
**        proof  of  the  fa£l,  which  the  party  has  undertaken  to 
prove,  it  is  rcquifite  that  fuch  fa£l  (hould  be  proved   by  at  leaft 
two  witnefles,  whofe  depofitions  are  valid. 

The  teftimony  of  a  Angle  witnefs  is  not  allowed  as  a  proof, 
however  worthy  of  credit  he  may  be,  and  whatever  may  be  the 
dignity  of  his  fituation,  etiamji preclar^  curidt  bonore  pr^ulgeat.  'L.  9. 
Cod.  de  Teftib.  But  a  fingle  witnefs  makes  a  femi-proof,  which, 
being  fupported  by  the  oath  of  the  party,  may  fometimesj  in  mat- 
ters of  very  (light  importance,  be  admitted  as  fufficient. 

It  is  upon  this  principle  that  our  cuftom  of  Orleans^  Art.  156, 
decides,  that  when  a  perfon  fulTers  his  beads  to  depafture  in  the 
land'  of  another,  where  they  commit  fome  damage,  the  proof  of 
the  obligation  refulting  from  this  damage  may  be  made  by  onit 
witnefs,  and  the  oath  of  the  complainant,  provided  he  does  not 
claim  more  than  20  fols,  if  the  damage  has  been  committed  in 
the  day,  or  40  fols  if  it  has  been  conunitted  in  the  night.  See  the 
articles  160,  and  16 1. 

When  a  perfon  makes  two  different  claims,  which  he  has  been 
admitted  to  prove,  it  is  requifite  that  the  proof  of  each  fliould  be 
made  by  two  witnefles ;  if  he  examines  two  witnefles,  one  of  whom 
only  fpeaks  to  one  claim,  and  the  other  to  the  other,  there  is  no 
proof  of  cither. 


(«]  Sec  Appcadlx,  Kti  XVI.  §  10. 

It 
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It  would  be  the  fame,  if  the  debtor  had  been  admitted  to  the 
proof  of  two  different  payments ;  it  would  be  requifite  that  each 
payment  (hould  be  proved  by  two  witnefies. 

What,  if  I  were  admitted  to  the  proof  of  one  fingle  demand,  and 
in  oi^er  to  prove  it  were  to  examine  feveral  witnefles,  who  each 
depofed  to  different  fads  in  fupport  of  my  claim,  but  each  fad  was 
only  proved  by  one  withefs ;  would  the  conjun&ion  of  all  thefe 
witnefles,  each  fpeaking  to  a  feparate  fad,  be  a  fufficient  proof  of 
the  .demand  ?  For  inftance,  if  1  were  admitted  to  prove  that  I  bad 
lent  you  ten  piftoles,  ^nd  one  witnefs  depofed  that  he  was  prefent 
at  the  loan,  and  another  that  he  had  heard  you  acknowledge  the 
debt ;  would  thefe  feparate  witnefles  of  each  fad  form  a  proof  of' 
the  loan  ?  Cravett  de  Antiq.  Temp.  17.  torn  de  TraS*  p.  175.  «•  1 5.  i^ 
ftq*,  decides  in  the  affirmative.  The  reafon  is,  that  as  your  acknow* 
ledgmcnt  fuppofes  the  exiftence  of  the  loan,  the  depofition  of  the 
fecond  witnefs  concurs  with  that  of  the  firft  in  attefting  fuch  loan  ; 
the  loan  then,  which  is  the  only  fad  that  I  am  to  prove,  is  attefted 
by  two  witnefles  and  confequently  fully  proved. 

It  would  be  the  fame  if  neither  of  the  witnefles  had  been  prefent 
at  the  loan,  and  .the  firft  witnefs  depofed  to  an  acknowledgment 
at  one  time,  and  the  fecond  at  another  ^  the  loan  would  be 
fully  proved  by  the  depofition  of  two  witnefles ;  for  they ,  both 
agree  in  depofing  to  a  knowledge  of  the  loan ;  as  the  time  of  mak- 
ing the  acknowledgment  is  immaterial,  fo  far  as  relates  to  its  veri- 
fying the  loan,  it  ought  to  be  immaterial,  whether  they  both  de- 
pofe  to  one  acknowledgment  made  at  one  time,  or  each  depofes  to 
a  difierent  acknowledgment  made  at  difierent  times  \  it  is  fufficient 
that  they  both  depofe  to  a  knowledge  of  the  debt,  and  it  is  of  no 
importance  how  that  knowledge  was  acquired  \  whether  by  one 
and  the  fame  acknowledgment  in  the  prefence  of  them  both,  or  by 
feparate  acknowledgments  in  the  prefence  of  each  {a)  .j 
P  ^  -  Although  two  witnefles  are  fufficient  for  the  proof  of 
a  fad,  neverthelefs,  as  the  party  who  is  admitted  to 
prove  is  not  fure  what  the  witnefles  will  depofe,  he  may  ex- 
amine as  many  as  ten  upon  one  fad  ;  the  examination  of  a  greater 
number  ought  not  to  be  allowed  for  in  the  taxation  of  cofts  (b). 
Ordin.  of  1667.  /•  22.  Art.  21. 

For  a  depofition  to  be  valid  it  is  requifite^  ift.  That 
*"  '  ^  -^  it  fliould  not  be  defedive  in  point  of  form,  otherwifc  it 
is  declared  void,  and  the  judge  pays  no  regard  to  it.  Sec  as  to  thefe 
forms  the  ordonnance  of  1667.  /•  22. 

(«)  See  Appendix,  Ko.  XVI.  f  ll. 

{h)  Thiiphrife  maj  be  thought  whoUy  Bn^ijft }  hot  the  •rigiad  dtprtffioB  !•  #«»  *i 

^^''  LI  a  Obfcrve^ 
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Obfenre,that  when  die  depoGtion  of  a  witneiii  is  declared  null, 
on  account  6f  the  zd  of  the  judge,  who  has  omitted  fome  of  the 
formalities  prefcribed  for  the  examination  of  the  witnefles,  the 
witnefs  may  be  examined  again,  Tit.  22.  Jrt.  36.  but  not  when 
the  nullity  proceeds  from  the  party  who  has  negleAed  the  obfcr« 
iranc^  of  any  of  the  proceedings  dire£led  for  the  completion  of 
inquefts. 

2d,  There  muft  not  be  any  excepti^  againft  the  perfon  of  the 
witnefs ;  we  ihall  fee  the  caufes  of  exception  in  die  following 
article. 

r  '?&<$  1        3^'  *^^  depofition  (hould  not  contain  any  tiung  to  in- 
duce a  fufpicion  of  its  fincerity.    Therefore  a  depofition 
ought  to  be  rejeded,  when  it  contains  contradi&ions  or  fa&s  be- 
yond the  reach  of  probability. 

Above  all,  it  is  requifite  that  the  witnefs,  who  fays  he  has  a  know* 
led^  of  any  faQ,  fliould  (hew  how  he  has  fuch  knowledge.  L.  4. 
'Cod^  de  Tefi.  [a)  Bartt,  ad  d»  /.  For  inftance,  if  I  would  prove  that  you 
had  fold  me  fuch  a  thing,  it  would  not  be  fuflicient  for  the  witnefs 
to  fay  in  vague  terms,  that  he  knew  you  had  fold  mc  that  tiling; 
he  fhould  ftate  how  he  had  that  knowledge ;  for  inftance,  that  he 
was  prelent  at  the  agreement  \  or  that  he  had  heard  you  fay  you 
had  made  fuch  afale  ;  if  he  faid  that  he  knew  it  from  a  third  perfon, 
lus  depofition  would  not  be  any  proof  {b). 

r  «t8  1  '^  proof  which  a  parly  makes  by  the  depofition  of  two 
or  more  witnefles,  who  fupport  what  he  has  advanced,  is 
not- valid,  except  fo  far  as  it  is  not  deftroyed  by  the  inqueft  of  the 
other  party.  For  inftance,  if  upon  a  demand  of  damages  upon  an 
infuh  or  reproach  (d^injuries)^  I  examine  witnefles,  who  fay  that 
they  were  prefent  at  the  quarrel,  and  that  you  had  (kid  fuch  and 
fuch  things,  which  I  had  not  retaliated  \  and  on  your  fide,  wit- 
nefles are  examined,  who  fay  that  it  was  I  who  ufed  fuch  language 
to  you,  and  that  yot  had  not  retaliated  %  the  inquefts  mutually 
deftroy  each  other,  and  there  is  no  proof  on  either  fide. 

'  But  if  my  witnefles  were  more  numerous  dian  yours,  and  were 
refpe^hble  perfons,  of  known  integrity,  whilft  yours  were  of  the 
dregs  of  die  people,  the  proof  refulting  from  my  inqueft  ought  to 
prevail,  and  not  be  deftroyed  by  yours.  jL.  3.  $  i  •ff*  de  Tefi.  mrmerus 
ieflium  diglutiu  fsf  auteritas  etn^imuU  rti  de  qua  qtutrihtr  fidem* 


.(«)  Srti  «ftttioK. piglittai,  aeejrifii l^lknii  aMatcnlb  cjtilam  adprobatoi,  mSm 
sSff  niMieat!  CRtofli  tft« 

(*)  «M  Ancntii,  !!•  XVt  i  IS.  ^^^ 
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ARTICLE     VIIL  . 

Of  the  Quality  of  WiSneffii^  and  the  ExcepttMS  nvbich  may  bi  propoftd 

againft  them  {a), 

P  g  .  Witneflcs  produced  to  prove  a  hOt,  ate  not  required  to 
have  all  the  qualities  wUch  are  neceflSury  iii  diofe  who 
are  called  upon  to  be  prefent  at  the  execution  of  written  a£l8>  in 
order  to  give  them  proper  {blemnity  \  womeuy  foreigners  not  natu* 
ralized,  members  of  ecdefiaftical  communities  (nligeun  profh)^ 
are  admitted  to  depofe  in  judicial  examinations*  The  reafon  of 
tUs  difierence  is,  that  there  is  a  power  of  fek£ling  wttnefles  to 
complete  the  fokmnity  of  adls ;  whereas  no  perfbns  can  be  brought 
to  depofe  upon  a  matter  of  hGt^  but  thole  who  have  a  knowledge 
of  it. 

The  caufes  of  exception  which  may  be  propofed  againft  a  wit* 
nefs,  fo  as  to  exclude  his  teftimony,  may  be  referred  to  four  heads  \ 
^want  of  reafon— want  of  good  fame — ^fufpicion  of  partiality— and 
fxifpicion  of  fubomation* 

Of  Want  of  Reafm. 

P  g  .  It  is  clear,  that  the  depofition  of  an  infant  child,  and 
of  a  perfon  oiit  of  his  fenfes,  ought  to  be  rejeded. 

With  refped  to  children  approaching  the  age  of  pubertyi  and 
who  confequently  begin  to  have  fome  ufe  of  reafon,  their  depo* 
fitions  ought  not  to  be  indifcriminately  rejefied,  but  it  ought  to  be 
left  to  the  prudence  of  the  judge,  who  may  admit  their  evidence, 
when  it  is  well  conne£ked,  and  the  faA  which  they  fpeak  to  is  not 
beyond  the  reach  of  their  judgment. 

Thole  who  pretend  indifcriminately  to  reje£k  the  evidence  ot 
perfons  under  the  age  of  puberty,  rely  upon  the  law'3.  $  $.ff.  dt 
Teft.  (i),  which  excludes  their  evidence  upon  a  capital  charge  of 
public  violence  \  but  I  do  not  think  that  ought  to  be  regarded  as  a 
general  decifion,  and  applied  to  civil  queftions* 

{«)  Sm  Apptodix.  Na  XVt  \  t). 

(^)  Lc|B  Julia  dc  vi  civecvr  \  N*  k^e  UgftMram  i^Smnmm  dkert  Rfirrt,  qmijt  sh  r«, 
psnntiw  4m  lUtrsviritf  fmhn  far/ari«rrt  fnr«f  3  fiOfme  jaSem  fmhlko  damrnotta  tf^  fm 
mrmm  miMttgnmnJUittMt  mnirin  fnm  im  ^9imtaR$  cujhdi^ve  fhUat  trU  \  pn^  md  htfiimn 
Hi dtfkgfmtt^  fi  kt0v^i  fu0v$  pJtm  fufftm/wtt,  fettritvti  pivt  ^  t^immmm  din 
undmm  pHMwmm  MtetftfijudisMitt  wi  cmm&mi  mt.  Nam  ^tti4am  prapccr  tvvercotttm  pcr- 
(uMfttOh  ^aidam  prapcei  lubricam  cgofiai  Aii,  alii  ViA  rnfttt  oocaoi  *  iafrnism  vita 
(i4ii  aaa  adaitiai^i  Coat  ad  tsftiaMoii  fi<lca. 

LI3  Of 
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Cfthe  Want  of  good  Fame. 

r  TOO  1  "^^  dcpofitions  of  thofc  who  arc  rendered  infamous 
by  any  condemnation^  ought  to  be  reje£ted ;  this  is  taken 
for  granted  by  the  ordonnance  of  1667,  Tit.  23.  Art.  2. 

Not  only  die  \ois  of  a  date  of  good  fame,  but  even  the  fufpenfion 
of  that  ftate,  by  a  decret  for  the  apprehenfion  of  a  perfon,  is  a 
ground  for  re^£iing  his  depofition ;  becaufe  for  a  witnefs  to  be 
worthy  of  credit,  it  is  not  fuffictent  that  he  ihouid  be  free  from 
crime,  he  muft  alfo  be  free  from  all  legitimate  fufpicion. 

It  is  the  fame  alfo  with'  refped  to  a  decret  of  perfonal  adjourn* 
ment,  when  the  accufation,  from  its  nature,  may  induce  an  infa«i 
motts  pumihment. 

The  ordonnance  of  1667,  in  the. article  above  cited,  confiders  a 
decret  as  well  as  a  condemnation  as  fufficient  ground  for  die  re*- 
jcAion  of  a  witnefs  (a). 

Of  the  Sufpicion  of  Partiality. 

y  .        The  fufpicion  of  partiality  is  a  juft  caufe  of  exception 

againft  the  depofition  of  a  witnefs;  witnefles,  to  be 
worthy  of  full  credit,  ought  to  be  entirely  difinterefted. 

Upon  this  foundation,  the  depofitions  are  rejedled,  i,of  thofc 
who  have  any  perfonal  intereft  in  the  decifion  of  the  caufe,  although 
they  are  not  parties  to  it. 

For  inftance,  if  in  confequence  of  a  commencement  of  proof,  in 
writing,  I  am  admitted  to  give  parol  evidence,  that  you  have  fold 
me  a  certain  eftate,  the  depofition  of  the  lord,  of  whom  the  eftate 
is  held,  ought  to  be  rejeded,  becaufe  he  has  an  intereft  in  the  de- 
cifion of  the  caufcy  on  account  of  the  profits  which  would  be  due 
to  him,,  if  it  (hould  be  adjudged  that  there  was  a  fale* 
P  ^        2.  Upon  the  fame  foundation  wc  reject  the  depofitions 

of  vdtneflesj  who  are  related  to  or  conne£led  with  both, 
or  either  of  the  parties^  as  far  as  the  fourth  degree  of  collaterals 
inclufive.  Ordonnance  of  1666.  Tit.  22.  Art.  ii,  {b) 

Obferve,  that  relatives  or  connexions  of  a  party  cannot  depofe  in 
his  favour,  or  even  againft  him ;  kindred  and  alliance  induce  a  fuf* 
picion  of  either  amity  or  hatred,  either  of  which  is  repugnant  to 
impartiality  \  funt  apud  Concordes  excitamenta  dmritatis  inter  itatos 

(«)  A  decret  ti  the  ovdo^iupce  of  a  jodge,  \j  which  he  diet  the  accnftd  to  aafwcr 

the  accufatioo  againft  bim* 

A  decret  de  pufe  dc  corps,  infweri  to  a,«ain&t ;  0  decrtt  d^jjonrncoMat  pefftnel,  to  a 

loiDinona. 

[b)  PareaUi  et  lihcri  invicem  adfcrfoa  fe  ncc  voleotei  id  lelliiBooiBm  odiutteBdi 
fttiit« 
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verb  incitamenta  odiorum.    This  is  the  rcafon  affigncd  In  tiicproces 
verbal  of  the  ordonnance. 

It  appears  by  this  proces  verbal,  that  the  drfpofitton  met  with  con- 
(iderabie  oppoGtion,  and  paiTed  againft  the  opinion  of  the  firft 
prefident  and  the  other  magidrates  of  the  parliament.  By  the  Roman 
law,  only  fathers  and  mothers  and  children  were  excluded  giving 
evidence  againft  each  other.  L.  4.  Cod,  {a)  dt  Teft.  L.  ^.ff.  L  tit.  {i) 
All  collateral  relations  were  admitted,  except  that  in  criminal  ac- 
cufations,  relations  to  the  degree  of  children  oi/econd  coufins  were 
not  compellable  to  give  evidence  againft  their  kindred.  Z.  4« 
jf  d.  tit. 

r  nai  1  Upon  the  fame  foundation  we  commonly  rejeft  the 
depofitions  of  fervants,  or  other  domeftics,  of  either  of 
the  parties.  I  fay  commonly ^  for  theVordonhance  does  not  contain 
an  abfolute  prohibition  of  admitting  thefe  depOfitions,  as  it  does 
with  refpe£l  to  relations,  but  contents  itfelf  with  dire&ing  it  to  be 
mentioned  at  the  head  of  each  depoGtion,  whether  the  witnefs  was 
a  fervant  or  domeftic  of  the  parties,  and  then  intimates,  that  it  is 
left  to  the  judge  to  a£^  as  he  thinks  proper,  and  to  admit  or  rcjc€t 
the  teftimony,  according  to  the  different  circumftances. 

We  call  ihok  fervants,  {/erviteurSf)  who  have  wages  to  do  every 
thing  which  is  ordered,  without  their  being  principally  appointed 
to  any  particular  kind  of  fervice. 

Thus  a  perfon  may  be  a  fervant  without  being  a  domeftic,  fuch 
as  a  gardener  or  gamekeeper,  whom  a  perfon  living  in  a  town  has 
at  his  country  e;ftate }  they  are  not  properly  his  domeftics,  as  they 
do  not  live  with  him,  but  they  are  his  fervants,  becaufe  he  has  them 
at  wages,  and  may  command  them,  when  he  is  in  the  country,  to 
render  him  all  the  fervices  for  which  they  maybe  qualified. 

In  this  refpe£i,  thefe  perfons  difier  from  thofe  with  lirhom  we 
make  a  bargain  to  do  a  certdn  work  for  a  certain  fum,  fuch  as  the, 
perfons  ufually  employed  in  the  culture  of  vineyards;  they  are  not 
property  our  fervants,  and  we  have  no  right  to  command  them,  or 
to  require  any  thing  elfe  from  them,  than  the  work  which  they  have 
engaged  to  do.  Therefore,  it  is  cuftomary  to  admit  the  vignerons 
of  either  party  as  witnefles. 

Domeftics  are  thofe  who  refide  in  our  houfe,  and  eat  our  breads 
whether  they  are  at  the  fame  time  our  fervants,  fuch  as  coachmen^ 

(«)  Lege  Julia  jttdicioniin  publicoriim  cavetur,  ne  ioTito  denuiicietari  ut  teftimooitim 
[ntifj  dicat  adTofui  focerum,  gencruoBy  ▼itricoin>  priTignuai,  lbbxioum>  fobrioam,  f<H 
br1no»  oatttm  eofre  qui  ia  priore  gradu  (int. 

U)  Teftii  idoneua  pttcf  filio>  eut  filiui  patii  qcmi  eft. 

L 1 4  f ootmen^ 
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Ibotmen^  cooLst  &c.  or  whether  they  are  not  properly  fenrants^  fuch 
as  apprentices,  clerks  to  procureurs,  &c. 

The  depofitions  of  fenrants  or  domeftics  are  more  pardcularly 
ireje£led^  when  they  are  exainined  for  and  at  the  rbqueft  of  their 
mafters  \  for  this  purpofe,  it  is  ufual  to  cite  the  law  6.  ff.  de  J^. 
which  fayS|  idonei  turn  videntur  tjft  tejies^  quihus  imperart  potefi  ut 
teftesfiant;  this  law,  however,  is  not  perfe£lly  applicable;  it  was 
intended  for  flavesi  and  for  fons  under  the  authority  of  their  father, 
who  were  fubje£b  to  a  power  frbm  which  they  could  not  withdraw 
diemfelres  {a)  \  whereas  fenrants  with  us  are  free  perfons. 

Ppon  the  fame  foundation  of  a  fufpicion  of  falfehood,  the  evidence 
of  the  advocate,  or  procureur  of  either  of  the  parties,  ought  not  to 
•  be  admitted.  L.  15.  {b)ff.  de  Tejl. 

Their  teftimony  would  be  liable  to  die  fufpicion  of  partiality,  if 
they  were  witnefles  in  favour  of  their  parties,  and  there  would  be  an 
indecency  in  admitting  them  as  witnefles  againll  them. 

For  the  fame  reafon  a  tutor,  or  curator,  who  in  that  c|aality  is  a 
party  on  behalf  of  his  minor,  or  interdi£b,  cannot  be  a  witneis  for 
oragainft  him.  Adminiftrators  of  hofpitals,  and  other  perixms  in  fi- 
milar  fituations,  cannot  be  witnefles  for  or  againft  the  hofpitals,  &c 

But  the  relations,  and  even  the  children  of  thofe  who  are  only 
parties  in  the  qualified  charaAer  of  tutors,  or  curators,  or  admi- 
niftrators, and  likewife  their  fervants  and  domeftics,  may  be  wit* 
nefl*es :  for  thefe  perfons  are  not  ptoperly  parties,  but  the  minos, 
the  interdiAi  or  the  hofpital,  are  the  parties  by  their  miniftry. 

For  the  fame  reafon,  when  a  body  corporate  is  party,  the  mem« 
bers  of  it  ought  not  to  be  received  as  witnefles  \  their  teftimony 
would  be  fufpefted  of  partiality,  if  they  were  witnefles  for  die  com* 
munity,  and  it  would  be  indecent  to  oblige  them  to  be  witneffes 
againft  it.  ' 

But  as  every  member  of  fuch  a  community  is  a  perfon  diftin£l 
from  the  community,  according  to  the  rule,  umverfttas  diflat  0 jb» 
pdis  7«  $  ^*  ff*  9'^  ^  univ,  there  is  no  obje£lion  to  the  relatioiis 
or  domeftics  of  any  fuch  member  being  admitted  as  witnefles,  where 
the  conmiunity  is  a  party. 

-  ^       5.  The  fufpicion  of  partitlity  is  in  general  a  fufficient 

caufe  for  rejeding  the  depofitions  of  witnefles,  who  are 

engaged  In  any  procefs  witli  the  party  againft  whom  they  are  pro- 

ducedt    The  reafon  is,  that  it  rarely  happens  that  any  htigation  is 

(«)  The  original  paflTaie  ftrong ly  niar](i  the  difference  between  the  cerroi  patflance  and 
pouvoir.  **  Quj  ttoient  foumia  i  une  puU&nce  •  U^oclle  11  n*et«it  paa  en  Icvr  poavoir  de 
U  fenftt^re.** 

(^)  MoMfstU  eavetar»  wtfrstJUa  mttendantf  nepatrmi  in  edaftf  emi  pmtrodmmm  fr^ii- 
rm,  t^fiwmiimdktin*    QQod  st  in  esecotoiibiM  iNfotiorttm  ohicrfiodum  tft. 

canricd 
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carried  on  without  fome  bittemefS)  and  that  law-fuits  ufually  excite 
«  fpirit  of  enmity  between  the  litigant  parties. 

As  criminal  procedures  more  efpecially  excite  great  enmities^  \t 
is  clear  that  the  depofition  of  a  witnefs  ought  to  be  reje^edi  who  is 
the  accufer  in  a  criminal  procefs  againft  the  party,  againft  whom  fat 
is  produced.  This  is  conformable  to  the  mW  5^.  c.  j^^a)  With  re^ 
fped  to  civil  fuitSy  I  do  not  think  that  they  ought  to  ^  indifcri« 
minateiy  regarded  as  a  fufficient  caufc  of  exception;  if  that  had  been 
the  intention  of  the  legiflator,  he  would  have  exprefled  it,  as  he  has 
done  with  refpeft  to  kindred  and  conne£lions ;  from  bis  not  having 
done  fo,  it  is  to  be  prefumed,  that  he  intended  to  leave  it  to  the 
prudence  of  the  judgCf  to  admit  or  difallow  the  exception,  accord* 
ing  to  circumftances.  For  inftance,  he  will  admit  the  exception,  if 
the  fuit  is  one  which^involves  the  whole  fortune  of  the  party,  iU 
de  omnihif  bonus  \  for  the  animoGty  refulting  from  a  caufe  is  gene^ 
rally  in  proportion  to  the^  magnitude  of  the  intereft.  The  cxceptioo 
ought  alfo  to  be  admitted,  if  the  caufe  in  which  the  witnefs  is  en* 
gaged,  though  not  important  in  point  of  value,  is  one  which  attacks 
the  good  name  or  probity  of  a  party ;  but  when  a  caufc  is  of  trifling 
confequence,  if  the  probity  of  the  parties  is  not  at  all  called  in 
queftion  by  it,  if  it  only  turns  upon  mere  queftions  of  legal  rights 
I  do  not  think  it  ought  to  be  confidered  as  a  fufficient  exception^ 
Such  caufes  are  not  in  their  nature  calculated  to  produce  enmity, 
and  if  they  excite  any  heat,  it  is  but  in  a  flight  degree ;  and  it 
would  be  judging  unfavourably  of  mankind,  to  fuppofe  that  a 
trifling  warmth  in  a  witnefs  againft  a  party  could  alter  the  finceritjr 
of  the  teftimony  which  &e  gives,  under  the  fan£lion  of  an  oath. 

The  judge  ought,  above  all,  to  fee  whether  the  caufe  in  which  a 
party  is  engaged  with  a  witnefs,  produced  againft  hliii,  and  which 
he  would  urge  as  an  exception,  is  not  an  aflTc&ed  procefS|  inftituted 
at  a  time  when  he  forefaw  that  the  teftimony  of  the  witnefs  would 
be  offered,  and  with  a  view  of  oppofin^  it,  as  an  exception  \  when 
that  appears,  the  judge  ought  not  to  pay  any  regard  to  the  ex« 
ceptlon. 

If  the  party  has  feized  and  taken  in  execution  the  property  of  a 
witnefs  produced  againft  him,  that  is  alfo  a  caufe  of  exception,  for 
the  fame  reafon  as  a  procefs  between  them,  fince  it  has  a  ftilL 
greater  tendency  to  excite  a  fpirit  of  animofity. 

(c)  Si  ten  ^uii  dicat  odioTam  pnefentem  ad  teftjmonium  fibi  confttrutoniy  tt  appmbatdk  • 
ilatim  quoniaoi  crimioaUt  intqr  eoi  lit  roovetur  t  non  adfit  id  teflimoDium  qaii  tt£)ttcadt» 
infcftui  eft|  donee  de  crtioine  jodicetur.    Si  vero  iliter  odioiTMi  cfle  dicatori  aot  €9a«ciit«« 
pfcuniaric:  procedatquidfiA  teftatJo,  tcQipgre  vero  difputatioAiVB.  iccvcatur  bi^iifiaod} 

,  (|ujiAiooefl.^ 


0/ 
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OfSufpicion  <f  SuhrnattQ/i* 

r  Tof^  1  ^  legitimate  fufpicion  of  fubornatxon  is  alfo  a  juft 
'  ^  •  caufc  of  exception,  for  which  the  dcpofition  of  a  witnefs 
oaght  to  be  rejeded ;  there  is  caufe  for  fuch  fafpicioxii  and  the  dc- 
pofition of  the  witnefs  is  reje£led|  when  it  is*  prored  and  acknow- 
ledged  that  the  party  who  produces  him  has,  fince  the  appointment 
for  his  examination,  made  him  any  prefent,  or  given  him  meat  or 
drink  at  a  tavern ;  but  if  the  witnefs  had  only  been  at  the  tavern  in 
company  with  the  party,  but  at  his  own  expence,  this  would  be  na 
ground  of  exception. 

It  is  alfo  a  kind  of  fufpicion  of  fubornation,  when  it  is  proved 
diat  the  party  who  produces  the  witnefs,  had  fent  him  his  depofidoa 
in  writing. 

See  the  arret f  5  th  vol.  of  the  Joum.  cited  by  Af.  Jouji,  upon 
Art.  I  of  the  faid  title,  2  j  of  the  ordonnance  of  1667.  (a) 

CHAP.    ill. 
OfConf^Cftf  Prefumptims^  and  the  Oaths  of  the  Parties n 

S  E  C  T  I  O  N    I. 

Of  Confeffim. 

Cmfeffum  is  Judiciary  w  Extrajudiciary, 

jl.     Of  Judiciary  Confejfion. 

r  ntin  T       ^  judiciary  confelEon  is  the  acknowledgment  which 
a  party  makes  before  a  judge,  of  a  fa£i  on  which  he  is 
interrogated ;  and  of  which  confellion  the  judge  gives  an  ad,  or 
written  memorial. 

The  confeflions  or  acknowledgments  which  the  parties  make,  by 
ads  of  procedure  fignified  in  the  courfe  of  an  inftance  (J),  may  alfo 
be  conCdered  as  a  kind  of  judiciary  confeffion  when  the  procureur 
has  a  power  from  his  party  to  make  them ;  and  he  is  deemed  to 
have  fuch  power  fo  long  as  it  is  not  difavowed. 
r  108  1  ^  judiciary  confeffion  made  by  a  perfon  capable  of 
being  a  party  in  a  caufc  [Jlandi  injudicio)  is  full  evidence 
of  the  fa£b  acluiQwledged,  and  relieves  the  other  party  from  mak- 
ing any  proof  of  it.  Therefore,  if  a  debtor  who  is  affigned  for  the 
{Payment  of  a  debt,  confefles  himfelf  to  owe  the  fum  demand- 
ed, the  creditor  is   relieved  from  proving  the  debt,  and  may, 

(tf)  In  Amhlv  ft5S|*a  depofition  wn  fapprclTed  bfcaufe  the  attorney  for  the  plaintiff 
bad  written  down  the  whole  in  the  exa£l  fsrm  of  the  depolicioai  befure  It  wai  uken. 
{h)  In  other  wordi  the  pleadings  of  4  cauie, 

6  H  upon 
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upon  this  confcffion,  obtain  a  judgment  of  condemnation-,  vice  verJH^ 
if  the  creditor  who  has  an  engagement  for  his  debt,  makes  a  judi- 
ciary acknowledgment  of  the  payments  alleged  by  the  debtor,  thefe 
payments  arc  regarded  as  certain  fadls,  and  the  debtor  .is  not  under 
the  ncoeffity  of  proving  them. 

Obferve^  that  when  I  have  no  other  proof  than  your 
799  J  confeffion,  I  cannot  divide  it.  Suppofe,  for  inftance, 
that  I  claim  from  you  200  livres,  whith  I  allege  that  you  have  bor* 
rowed,  and  of  which  I  demand  the  payment }  you  admit  the  loan^ 
but  add,  that  you  have  repaid  it ;  I  cannot  found  a  proof  of  the 
loan  upon  your  confeffion,  which  is  at  the  fame  time  a  proof  of  pay* 
ment,  for  I  can  only  ufe  it  agninft  you  fuch  as  it  is,  and  taking  it 
altogether.  Si  quis  confejftonem  adverfam  allegata  vel  depofuiomm 
UftiJy  diffum  cum  fua  quantitate  approbare  tenetur.  Bruneman  (a),  ad 

i.  28./I  de  Paa. 

The  proof  refulting  from  confc(Jion  is  not  fo  decifive 
*-  ^^  -*  againft  the  party  who  made  it,  but  that  it  may  be  dc- 
ftroyed  by  fhewing  it  to  be  founded  on  miftake ;  and  in  this  xtfytSt^ 
fuch  proof  is  Icfs  than  that  which  rcfults  from  the  prefumption^  * 
jidris  €t  dejure^  of  which  we  (hall  treat  in  the  following  fedions,  and 
which  excludes  all  proof  to  the  contrary. 

If,  for  inftance,  I  claim  from  you  a  fum  of  200  livrcs,  which  I 
aflcrt  that  1  lent  your  father,  and  the  only  proof  that  I  produce  is 
a  letter  from  your  father  requefting  fuch  a  loan,  and  upon  this  de*. 
mand  you  acknowledge  yourfelf  to  be  my  debtor  for  that  fum,  fuch 
confeffion  is  a  proof  of  the  debt  againft  you,  and  whereas,  previous 
to  the  confeffion,  you  might  have  been  difcharged  from  my  demand 
without  proving  any  thing,  upon  merely  faying  that  you  know  no- 
thing of  the  loan,and  that  the  letter  produced  by  me  is  not  fufficient 
evidence  of  it  \  the  contrary  is  now  the  cafe,  and  your  confeffion  is 
a  fufficient  proof  to  entitle  me  to  a  condemnation  againft  you,  un- 
lefs  you  produce  proofs  that  the  loan  was  not  made,  and  that  you 
had  acknowledged  it  by  miftake ;  as  if,  for  inftance,you  produce  mj 
letter  iA  anfwer,  ftating  that  I  could  not  advance  the  money,  and 
affirm  that  you  had  only  found  it  fince  your  confeffion  \  the  error 
tinder  which  you  made  the  confeffion  being  made  out  by  this  letter^ 
deftroys  your  confeffion  and  the  proof  refulting  from  it  $  for  as  a 
confent  founded  upon  error  is  not  a  real  confent,  according  to  the 
rule,  non  videntur  qui  errant  eonfenttre.  L.  1 16.  ^7,.ff.  d§  R.  J,  fo  a 
confeffion  founded  upon  error  is  not  a  real  couittion^noft/atcturqui 
trraU  L.  a.  de  Confejfts. 

Obferve,  that  the  ^rror  in  a  confeffion  can  only  be  taken  advan- 
tage of,  by  proving  fome  fa6^  which  has  come  to  the  knowledge 

(«)  SMtheobftnriliooioasiifiicnuiCiMacerj,  Appcadii  No.  XVI.  §.4. 
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of  the  party,  fubfequent  to  the  making  of  the  confeflion,  as  iatlw 
cafe  juft  fuppofed  ;  but  the  perfon  who  makes  a  confcflion  can- 
not allege  that  he  did  fo  under  an  ignorance  of  law,  for  it  is  his 
own  fault  not  to  have  informed  himfelf  of  tliat  before  \  therefore, 
the  law  a.  above  cited,  after  having  faid  nonfatetur  qui  erra^y  adds 
ni/ijus  igmravii  {a). 

Thisdiftinftion  between  error  of  law  and  error  of  fa£^  will  ap< 
pear  by  the  following  example  \  fuppofe  a  minor,  being  of  fafficieQt 
.  age  to  make  a  teftamcnt,  leaves  a  confiderable  fum  of  mpney  to 
hia  preceptor  $  the  heir  being  ai&gnecl,  confefles  that  he  owes  tjie 
preceptor  the  fum  mentioned  in  the  teftament ;  if  the  heir  after- 
wards finds  a  codicil  containing  a  revocation  of  the  legacy,  hit 
confeflion  occafioned  by  the  ignorance  of  fuch  codicil,  which  is  an 
error  of  fad,  is  annulled  ;  but,  if  the  legacy  is  not  revoked,  and  hf 
only  alleges  the  confeflion  to  have  been  by  error,  becaufe  be  wai 
ignorant  of  the  law  which  difallows  the  giving  of  legacies  by  nu- 
fiors  to  their  preceptors,  this  being  an  error  of  law,  cannot  be 
propounded ;  and  the  proof  refulting  from  the  confeflion  will  con- 
tinue to  fubfift. 

It  remains  to  obferve,  that  when  a  defendant,  who  has  confefled 
himfelf  to  owe  the  fum  demanded,  wiflies  to  prove  the  error  of 
^e  confeflion ;  if  the  proof  of  the  fsiCts  by  which  he  would  evince 
fuch  error  requires  a  long  difcuflion,  the  plaintiflf  may  require 
him  to  be  condemned,  proviflonally  to  pay  the  fum  which  he  bat 
confeiled  \  for  until  thcfc  hSts  are  proved,  the  proof  refulting  from 
hia  confei&Qn  fubfifls,  and  the  cSe£t  of  it  ought  to  be  provifionaU^ 
iJlowed. 

§  II.     Of  Extrajudiciary  Confeffitm. 

.  ^  .  Extrajudiciary  confelTion  is  that  which  is  not  made  by 
^  any  judicial  acl  {qui  eft  fait  borsjuftice). 

We  do  not  mean  to  fpeak  here  of  the  confelTion  whidi  parties 
«iake  of  their  obligatidns,  by  the  z£k  of  contract  in  which  they  aie 
contained }  or  by  ads  of  new  title  and  of  recognition,  which  are 
pafled  exprefsly  for  that  purpofe.  We  have  treated  of  the  credit 
given  to  fuch  ads  in  the  firft  chapter. 

The  confeiTions  which  we  here  fpeak  of,  are  thofe  which  die 
debtor  makes  either  in  converfation  or  by  letter,  or  which  inci- 
dentally occur  in  fome  a£i  not  pafled  exprefsly  for  that  purpofe, 
Dwmulin  diftinguiflies  thofe  confeiBons  which  my  debtor  makes  to 
inyfelf,  from  thofe  made  to  a  third  perfo^i  not  in  my  prefencc« 

When  it  is  to  myfelf  that  the  debtor  has  confefled  the  debt, 
kid  eonfcffion  \%  a  complete  proof  of  the  debt  \  bat  if  it  were  msdc 
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in  a  vague  maimer,  and  without  exprefling  the  caufe,  tt  forms,  ac- 
cording to  this  author,  no  more  than  an  imperfe£l  proof  which  re<i< 
quires  to  be  confirmed  by  the  .Ijippietory  oath,  which  the  judge 
'  ought  to  adminifter  to  me. 

When  the  confeflion  is  made  to  a  perfon  who  reprefents  me,  at 
my  tutor  or  curator,  or  procureur,  &c.  it  is  the  fame  thing  as  if  it 
had  been  made  to  myfelf. 

When  it  is  made  to  a  third  perfon  out  of  my  prefence,  it  is  only 
an  imperfeA  proof,  which  ought  to  be  perfe&ed  by  a  fuppletoiy 
oath ;  fuch  are  the  diftin£lions  made  by  Dutrwilin,  ad  L.  3.  {a)  d» 
de  Reims  Credit. 

Thefe  principles  of  Dumoulin  appear  to  me  to  requite  a  diftiitc* 
tion :  when  my  debtor,  after  having  admitted  in  an  extrajudictary 
manner  that  he  owed  me  a  certain  fum,  upon  being  afligned  to  pay 
it,  denies  having  ever  contra£led  fuch  debt,  the  confeflion  whidihe 
has  already  made  conviQs  him  of  a  falfehood,  and  eftab&fliea  the 
proof  of  the  debt  of  which  I  demand  the  payment,  fo  thit  he  can- 
not afterwards  be  allowed  to  allege  without  proof  the  fum  that  he 
had  paid,  which  he  had  at  firft  denied  having  ever  owed. 

But  if  upon  being  afligned  he  admits  having  oncei  really  owed 
me  that  fum,  but  infills  that  he  has  paid  it }  whether  the  confeiEoft 
was  made  to  a  third  perfon  or  to  myfelf,  whether  in  a  converfittieii 
or  a  letter,  or  in  fome  other  a£l  not  made  for  the  purpofe  of  ferving 
as  a  proof  of  the  debt,  it  will  not  be  any  proof  that  the  money  ftil 
remains  due. 

Obferve  with  reipeA  to  what  Dumoulin  fays,  of  a  confeflion  to  t 
third  perfon  being  only  an  imperfeA  proof  of  the  debt,  that  there 
are  certain  cafes  in  which  it  ought  to  make  a  complete  proof. 

GutkiereXf  de  cotitr.jur^  qu.  54.  w.  5.  puts  the  cafe  where  a  debtor, 
making  an  acknowledgment  to  a  third  perfon,  fays,  he  does  it  to 
difcharge  his  confcience.  For  inAance,  if  a  man  under  the  appre- 
henfion  of  approaching  death,  fends  for  two  perfons  to  whom  he 
declares  that  he  owes  me  a  hundred  livres,  which  I  had  lent  him 
without  any  written  acknowledgment  \  fuch  a  confeflion,  though 
made  to  a  third  perfon,  appears  to  me  to  be  a  competent  proof  of 
the  debt. 

When  my  debtor,  in  an  inventory  made  upon  the  diflblution  ^f -a 
partnerfhip,  inferts  on  the  debtor  fide  of  t-ie  account  (<&ir/  f*pf\Kif\% 
<he  debt  wluch  he  owes  to  me  \  this  confeflion,  although  not  made 
in  my  prefence^  ought  alfo,  I  conceive,  to  be  a  complete  proof  of 
the  debt. 

If  the  extrajttdiciary  confeflion  which  the  debtor  makes  of  the 
4cbt|  in  the  pre(eoc6  and  at  the  requeft  of  the  creditot*  is  a  com« 


* »    » 


(«)  Sccthitliw,  N««  %t%  f^f»  ' 

plctc 


g%6  Of  CoT^eJfm.  [P.  IV.  c-  3* 

plete  proof  of  the  debt,  an  extrajudicbry  confefiion  made  by  the 
creditor,  in  the  prefence  and  at  the  requeft  of  the  debtor, is  afort'tori 
a  peifefi  proof  of  payment  \  for  as  the  law  favours  liberation,  it 
ought  to  be  prefttmed  more  eafily  than  obligation.  It  is  the  fame 
if  the  acknowledgment  is  made  by  the  creditor,  in  the  prefence  of 
one  who  requefts  it  on  the  part  of  the  debtor,  for  this  is  in  a  man- 
ner making  it  in  the  prefence  of  the  debtor  himfelf^  Guthierex,  itid* 
There  are  eren  do£lors  cited  by  GuthiereZi  who  think  that  an  ex* 
trajttdiciary  confelEon  of  payment,  made  by  the  creditor  though  in 
the  abfence  of  the  debtor,  is  a  complete  proof  of  payment ;  but 
Gutbitrez  thinks  it  only  makes  an  imperfed  proof«  It  ought  to 
depend  a  great  deal  upon  circumftances. 
P  ^       -     .  It  is  incumbent  on  the  party  who  offers  to  prove  the 

exiftence,  or  payment  of  a  debt,  by  the  confefBon  of  the 
oppofite  party,  to  make  out  fuch  confefiion  \  which  he  may  do 
cither  by  writing  or  by  witnefles«     If«  however,  the  fa£i  which  I 
would  prove  by  your  extrajudiciary  confefTton,  is  a  iz€t  of  which 
parol  evidence  is  not  admiflible,  I  could  not  be  admitted  to  give 
parol  evidence  of  the  confefiion.     For  inftancc,  if  I  demand  the 
reftoration  of  a  book,  of  the  value  of  more  than  100  livres,  which 
I  aflert  that  I  have  lent  to  you,  and  I  offer  an  allegation  that  you 
have  admitted  fuch  loan  in  the   prefence  of  witneffes;  I  can- 
not be  allowed  to   prove  fuch  confefiion  by  witnefles,    becaufe 
that  would  be  indire£lly  admitting  me  to  give  parol  evidence,  of  the 
loan  of  a  thing  of  above  the  value  of  one  hundred  livres,  which  the 
ordonnance  difailows. 
|.  J.    •  ^       A  confefiion  can  only  be  evidence  againfl  the  perfon 

who  has  made  it,  if  he  has  a  capacity  to  oblige  himfelf  § 
the  confefiion  of  amanied  woman  not  authorized,  or  a  minor,  is  not 
any.  proof, 
r  RoA  1        Confcffion  is  a  proof  not  only  againfl  the  perfon  who 

makes  it,  but  alfo  againfl  his  heirs )  neverthelefs,  if  a 
perfon  confefles  himfelf  to  owe  a  debt  to  another,  to  whom  the  law 
prohibits  his  making  a  donation,  fuch  confefiion  will  not  be  proof 
of  the  debt  againfl  his  heirs,  at  leaft  unlefs  the  caufe  of  the  debt 
appears  to  be  well  fupported  by  the  circumdances  dated.  This 
cafe  falls  within  the  maxim,  qui  mttpoteft  dotiate  mn  pfjieji  cwfaert, 
r  8  e  1        ^  ^^^^^  confefhon  ought  to  have  the  fame  efie£l  as  one 

which  is  exprefs.  Therefore,  as  a  payment  is  a  tacit  con- 
fieflion  tbat  a  perfon  owes  what  is  fo  paid,  it  follows,  that  it  is  a 
proof  againfl  him  that  it  was  really  due. 

if,  therefore,  be  would  reclaim  it  as  having  been  unduly  pald,tlie 
perfon  who  received  it  is  not  called  upon  to  prove  that  it  was  a&ual- 
ly  due  \  he  has  a  fufficient  proof  in  the  tacit  confeilion  made  by 

the 
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the  payment  \  it  lies  upon  the  party  who  made  the  payment  to 
prove  the  miftake.    This  is  thedecifion  of  law  25.^.  de  Prebat  (a). 

Neverthelefs  Paulus^  whofe  law  this  is,  dates  two  exceptions  to 
it ;  the  firft  is,  that  if  the  perfon  affigned  to  make  reftitution  be* 
gins  by  denying  the  payment,  which  is  afterwards  proved,  he  ought 
to  be  obliged  to  prove  that  the  thing  paid  was  aftually  due.  The 
reafon  of  this  exception  is,  that  the  prefumption  againft  the  debt^ 
which  refults  from  a  denial  of  the  payment,  deftroys  the  prefump- 
tion in  favour  of  it,  refulting  from  the  payment  having  in  fa^  been 
made. 

Paulus  dates  a  fecond  exception  in  favour  of  minors,  women, 
foldiers,  and  peafants.  As  fuch  perfons  are  eafily  taken  advantage 
of,  he  holds  it  requifite  that  whoever  receives  any  thing  from  them 
in  payment,  (hall  be  bound  to  prove  that  the  thing  was  really  due* 
This  exception  does  not  appear  to.  be  one  which  (hould  be  indif* 
crimately  admitted.  It  fliould  depend  very  much  upon  citcum« 
dances. 

SECTION    n. 

Of  Prejumftions. 

r  806  1       Prefumption  may  be  defined  to  be  a  judgment  which 

the  law,  or  which  an  individual  makes  refpcAing  the  truth 

of  on:   thing,  by  a  confequence  deduced  from  another  thing. 

Thefe  confequences  are  founded  upon  what  commonly  and  geqe* 

(«}  Cumdcindebiro  qo«iitur  quii  probare  debet  non  fuifle  dcbitam  ?  Ret  ita  taiip«raod« 
eft  :  Ut  fi  qoidcm  n  qui  accepiiTt  dk'ttur  rcoi,  %el  p^cuniam  indeUitanii  boe  negtvtrit  et 
ipfcquVdedit  legitiinis  probatiooibus  folutionem  adprobavcrit :  line  alia  dcftinftiont  ipAun* 
^ui  ncf avit  it  fe  pccimiaiD  accepiffc,  fi  vult  audirl  coaapclleadoai  efla  ad  probadooci  prsf* 
tandasy  quod  pccuniaoi  debitam  accept t»  per  etinaai  abfurduoi  eil,eani,  qui  ab  inido  ncfaTit 
pecuniam  fufcepifley  poftquam  fderit  sonviAut  earn  accepifle,  probationem  imo  debttl 
ab  adTcrfario  eiigere.  Sin  vero  ab  ioido  confiteacur  quulem  fufcepifle  pccoaiai,  4icat 
autcm  non  indcbicat  d  fiiiflb  Ibhitaay  prcfttoiptioaam  videlicet  pro  co  efle  qui  accepit* 
nemo  dubiut.  **  Sai  tmmfiMi  tmnfuam  ita  r^mfiuut  ^,  mifacUtftcmmsiJast  jmflu  a 
inJditat  efitndeit**  et  maziac  fi  ipla  qui  indebitas  dedifle  dicit»  homo  dUifcai  eft,  cc 
ftodiofas  patcHamiliat  cigui  ptriboam  incicdibilc  eft  in  aliquo  fadlt  cnafle»  et  idco  t«m 
qui  dicit  uM'UMi  fihiijk  compeUi  ad  probationct  quod  per  dolum  wcipienda,  val  aliqeaa  ' 
jufhun  ignotantic  caufaiii  indebitani  ab  eo  folutania  et  nifi  boc  efteaderitt  nultam  eum  le* 
petitionen  habere.  §  Sia  autem  ii  qui  mdebltum  qucritur  vel  pupillut  iiel  miaor  fit,  vel 
nolicr,  vcl  forte  vtr  quidea  perfeds  cutis,  fed  miiet,  vd  agricultor  ct  fonofittm  i«ni« 
expen»  vd  aUaa  limplidutc  gaudens  .et  defidiae  deditui  \  tunc  eum  qui  acoepit  peciiniiij 
.oftcndercbene  caaaccepiflc,  etdeblta  d  fuifle  felotat,  et  fi  non  oftenderit,  cai  tedhibeiCa 
^  ft.  Sed  b«c  tk  tocam  luanam  indcbitam  foifle  feluram  ia,  qui  dcdit,  cootendat* 
Sia  aatem  pro  pirte  qoeritory  quod  pan  pecuais  Telatae  debita  non  efiet  |  vd  quod  tb  iaitio 
itbitnm  Aut,  led  vd  difibloto  defaito,  poftea  igaarut  itenim  ibidt,  vd  diceptione  tutu^ 
trroit  gatypccttniaa  dependit :  ipfum  omoimodo  hoc  oftepderei  quod  vei  pli|t  dcbito  pef« 
/ddt,  vd  jam  folutam  pecuniam  per  errorem  repctica  fdudone  dcpendic,  vcf  tutua  eio^ 
tiooe  fuam  ncfdena  profcclt  pecuniam*  fecund um  gcoeralem  legulam  quae,  «  aas  qmtffm^ 
'tndts  fjt  tMtiftmn  adfrmtntf  vtljtlvjfft  indtkitM  cnttnduntt  but  cftndtn^^^  csiglt. 

rallf 
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tally  takes  place  :  pr^tfumptlo  ex  to  quod  ^ermnque  Jit.  cujac  z  In  par  at, 
ad  tit»  cod*  de  prabat.  et  pr^f. 

For  inftance»  the  law  prefumes,  tlut  a  debt  has  been  paid  M^hen 
the  creditor  has  returned  the  debtor  his  note,  becaufe  a  creditor 
does  ndt  commonly  and  ox^dinarily  return  the  note  to  a  debtor,  un- 
til after  payment. 

jtlciahishjs,  that  the  term'prefumption  is  deriyed  irom  Junto  and 
/nr,  becaufe  yifm^/fi9  wro  babet  pro  vero^  it  takes  a  thing  to  be  true, 
FBJE  id  ejl  ante  aliunde  probetury  without  any  other  proof  bekig 
icquifite. 

Frtfumption  difiers  from  proof  pr(^perlf  fo  Called  \  the  latter 
attefts  a  tfamg  dire£lly  and  of  itfelf  ^  prefumption  attefts  it  by  a 
canfeqaence  dedoced  from  another  thing*  Thb  may  be  Dfuftrated 
by  examples :  the  credit  which  is  given  to  an  adl,  purporting  to  be 
an  acquittance  on  the  payment  of  a  debt,  is  a  written  proof  of  fuclr 
payment  i  the  credit  which  is  given  to  the  depofitions  of  witnefles, 
who  have  feen  the  creditor  receive  from  his  debtof  the  fum  due  to 
him,  b  a  parol  proof  of  payment ;  for  the  acquittance  and  depofi* 
tions  dire&ly  and  in  themfelves  atteft  the  fa£t  of  payment.  Bat 
die  evidence  which  acquittances  for  rent,  for  the  laft  three  years, 
afibrd  of  the  rent  for  the  preceding  years  having  been  paid.  Is  apre<« 
fiunpcioo  \  becaufe  thefe  acquittances  eftabliih.tlie fa£l,not  direSIy 
and  in  themfelves,  but  by  an  inference  of  the  law,  eftabliflied  upod 
die  confiderations  of  its  being  ufual  to  pay  the  preceding  rent,  be- 
ibre  the  fubfequent. 

There  are,  with  refpe£l  to  obligations,  difierent  kinds  of  prefump* 

tiottS :  fome  are  eftablidied  by  law,  and  arc  called  prefumptions  of 

law )  others  not  eftabliihed  by  any  law,  are  called  fimple  prefump* 

tions ;  of  the  prefumptions  of  law,  fome  are  called  prefumpHenes 

juris  et  dejure^  others  Cmply  prefumptions  of  IvLvt,  prefumptionct 

juru. 

jh     Of  Prt/umpiionSf  juris  et  de  jure. 

P  g       -       Prefumptionsy'tfrr/  etdejure,  are  thofe  which  are  foch 

^  abfolute  proof  as  to  exclude  all  evidence  to  the  contrary. 

jtlcidUus  defines  a  prefumption  Jurii  et  dejure  as  follows :    e/l  dif- 

po/kio  leps  aliqmd  prafuminAs^  et  fuper  pra/umpio  temquamfibi  comperto 

Jlatumiis.  It  is,  fays  Menochius,  rr.  deprsf.  L.  i.  9.  3.  called /r^ 

fumpdo  Jtnas,  becaufe  a  lege  introduBa  g^,  et  de  JURB,  qtnafupif 

t^i  pr^Jumpticne  Uk  indudijimmmjus^  et  habet  earn  pro  veritate, 

r  ft  ft  1       Thefe  prefumptions  jnrit  et  dejwre^  amount  to  moic 

than  written  or  parol  proof,  or  even  dian  confeffion. 

Written  as  well  as  parol  proofs  may  be  overtunied  by  proof  to 
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the  contrary;  it  does  not  preclude  the  perfon  againft  whom  it 
bears^  from  being  allowed  to  offer  contradifbory  proof,  if  he  can. 

For  inftance,  if  a  perfon  claiming  from  me  a  hundred  livresy 
which  he  alleges  himfelf  to  have  lent  me,  produces  an  obligation 
before  a  notary  by  which  I  acknowledge  the  loan ;  the  written 
evidence  arifing  from  this  obligation  may  be  deftroyed,  by  an  op- 
pofite  proof  which  I  am  not  precluded  from  making,  if  I  can }  as  by 
producing  a  counter-letter,  acknowledging  that  I  have  not  received 
the  fum  mentioned  in  the  obligation. 

It  is  the  fame  with  refpeft  to  confeflions,  though  made  in  jure. 
We  have  feen  in  the  preceding  feftion,  that  the  proof  which  refults 
from  thefe  may  be  dedroyed  by  an  oppofite  proof,  of  its  having 
been  made  by  miftake. 

On  the  contrary,  prefuniptionsy//r//  ft  dejure  cannot  be  deftroy- 

cd ;  and  the  party  againll  whom  they  operate,  is  not  admitted  to 

prove  any  thing  in  oppofition  to  them,  as  we  (hall  fee  in  the  follow- 
ing fe£lions. 

The  principal  kind  of  prefumptionywr*/  et  dejure^  is  that  which 
is  founded  on  the  autliority  of  res  Judicata  :  this  requires  to  be  treated 
at  length,  which  will  be  done  ex  profeffb^  in  the  next  feAion. 

The  prefumption  arifing  from  the  decifory  oath  is  alfo  a  kind  of 
prefumption  juris  et  de  jure^  of  which  we  Ihall  treat/  with  ether 
oaths,  in  the  fourth  fection. 


$  IL     OfPrefumptions  of  Law. 

^  J.  -  Prefumptions  of  law  {de  droit)  arc  alfo  eilabliihed 
upon  fome  law  (/w),  or  by  argument  from  fome  law,  or 
cgal  authority  (que/que  loi,  ou  texte  du  droit)  ^  and  are  therefore  call- 
ed pr4tfumptiones  juris  \  they  have  the  fatne  credit  as  a  proof,  and 
render  it  unneceflary  for  the  party  in  whofc  favour  they  ope- 
rate to  make  any  proef  of  his  demand  or  defence;  but  they 
differ  from  prefumptions  juris  et  de  jure^  fiucc  they  do  not 
exclude  the  party,  againft  whom  they  militate,  from  being  admitted 
to  prove  the  contrary ;  and  if  he  fucceeds  in  doing  fo,  he  deftroys 
the  prefumption. 

^  g  -  When  two  perfons  of  the  fame  province,  the  cuftom 
cf  which  authorizes  a  community  of  property  between 
hufband  and  wife,  intermarry,  it  is  a  prefumption  of  law,  that  they 
have  agreed  to  have  fuch  a  community  as  the  cuftom  admits ;  the 
wife,  therefore,  who  demands  from  the  heirs  of  the  hufband,  her 
(hare  of  the  property  which  he  has  acquired^  has  no  occafion  to 
offer  any  proof  of  fuch  agreement. 

Vol.  L  M  m  lUs 
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This  prefumption  is  eftabliflied  by  the  difpofitions  of  the  cuftoxn% 
which  import  thathufband  and  wife  are  one  and  commoni  &c.  {una 
communSf  Cs'r.)  :  for  it  is  the  fame  as  if  they  had  faid,  that  it  Ihouid 
be  prefilmed  that  they  had  agreed  to  become  one  and  common, 
&c.  and  it  is  founded  upon  its  being  cuftomary  in  fuch 'province, 
for  perfons  on  their  marriage  to  agree,  that  there  (hall  be  a  com- 
munity, f|rom  which  the  law  deduces  the  inference^  that  parties 
who  marry,  without  faying  any  thing  upon  this  fubje£l,  (hould  be 
prefumed  to  have  tacitly  made  fuch  an  agreement,  pntfumptie  enim 

ab  ee  quad plerumque  Jit :  but  this  prefumption  not  being y'ttr//  ct  dt 
jurey  does  not  exclude  the  proof  of  a  particular  agreement  to  the 

contrary. 

P  ^       ^        It  is  alfo  a  prefumption  of  law,  in  our  city  oiOrUaruy 

that  the  walls  which  feparate  contiguous  properties,  arr 

common  to  the  neighbours  on  both  (ides,  to  the  height  of  fcvcn  feet 

from  the  ground. 

The  party  who  would  reft  any  thing  upon  fuch  wall,  cannot 

'  be  prevented  by  his  neighbour  from  doing  fo,  and  he  is  not  obliged 

to  give  any  evidence  of  his  right  of  community,  which  is  fufiiciently 

fupported  by  the  prefumption  eftablifhed  by  the  cuftom ;  but  this 

prefumption  may  be  deftroyed  by  the  neighbour  adducing  proof, 

that  the  wall  belonged  excluCvely  to  himfelf. 

r  o  n  -i  '^'^^  '^^  3  ^^^'  ^^  Apoch.  PuhL  (a)  contains  alfo  a  pre- 
fumption of  law  *,  it  provides  that  a  perfon,  who  has  acquit- 
tances for  the  tributes  of  three  fucceflive  years,  ihall  be  prefumed 
to  have  paid  for  the  time  preceding.  Although  this  law  relates 
only  to  tributes,  the  decifion  of  it  has  been  extended  to  arrears  of 
rents,  whether  feignoral  or  on  leafe,  and  other  annual  payments, 
nam  ulieaiem  ratiOf  idem  jus  Jlatuendum  efi.  This  decifion  is  founded 
upon  the  reafon,  that  as  it  is  common  to  demand  thofe  debts  firfi 
which  are  of  longeft  ftanding,  a  repeated  payment  ^f  the  fubfequent 
debts  ihouid  induce  a'  prefumption  of  having  paid  the  preceding  \ 
it  is  alfo  founded  upon  the  affiftance  which  ought  to  be  given  to 
debtors,  by  not  obliging  them  to  keep  too  many  acquittances,  or 
to  keep  them  for  too  long  a  time,  left  any  of  them  may  be  loft. 
Perez  ad*  d.  Tit,  Cod. 

There  are  fome  who  go  fo  far  as  to  fay,  that  the  acquittance 
for  a  fingle  year  induces  a  prefumption  of  having  paid  for  all  the 
preceding ;  but  this  opinion  does  not  appear  to  be  authorized. 

(«]  Q^cungue  de  proviDcIaiibui  et  coUatonbai,  dccurfii  pofthac  qiumtoltbct  anaaraa 
numcrOi  com  probatio  aliqui  ab  eo  tribtttarlc  rolatbnis  ezpofcitur,  fi  trium  cohjerentinni 
fibi  aflnorum  apocbat  frcoritatrfqiie  pretulcrity  fupcriofQm  tempohAin  ap«c]ua  ooo  coga- 
fur  oftcndtie,  neque  de  prc^crito  ad  illacionem  fiuiAtoois  tributari»  cocrccatsr,  oifi  for :e 
ftutcoTialis,  tut  quicunqne  apparitor,  vcJ  opcio,  veladuariut,  vel  quiltbet  publici  debici  euc- 
tor  Y^lcompolfor  poflcflbrum  vel  collatorum  habuaric  cauti^nenii  ant  id  quod  repoftirdebcri 
fibi,  maaifeftl  geaorvmadfertione  patcrwcriK.. 

This 
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lliis  prefumptioA  only  takes  place,  when  tlie  arrears  of  the  pre« 
ceding  years  are  due  to  the  fame  perfon,  who  has  given  the 
acquittance  for  the  fucceeding,  and  by  the  fame  perfon  to  whom 
the  acquittances  were  giren  ;  there  are  alfo  other  exceptions.  See 
what  we  have  faid  on  this  fubjed,  in  the  treatife  on  the  ContraB  of 
Hiringy  [Louagii)  Part  III.  c.  I.  Art.  III.  {a) 

This  prefumption,  not  beingy»ri/  et  dejurey  docs  not  exclude  the 
creditor,  againft  whom  it  operates,  from  proving  that  the  former 
arrears  are  dill  due ;  and  that,  fince  receiving  the  acquittance  for 
the  three  bft  years,  the  debtor  has  .acknowledged  the  former  arrears 
to  be  unpaid. 

-  g  -  The  law  2.  J  i^jf.  de  PaB,  fumifhes  us  with  another 
example  of  a  prefumption  of  law.  This  law  prefume» 
that  a  debt  is  acquitted,  when  the  creditor  returns  the  debtor  his 
note  \  the  prefumption  is  founded  upon  its  not  being  either  cuf- 
tomary  or  probable,  that  a  creditor  ihould  return  the  note  before 
the  debt  was  acquitted  ;  but  not  being  ^tfrn  et  de  jure^  it  does  not 
exclude  the  creditor  from  proving  that  the  debt  has  not  been  paid. 
We  have  fpokenof  this  prefumption y2(pfM,  «.  572. 

The  prefumption  of  payment,  which  arifes  from  the  note  being 
croffed,  cbirographum  cancellatuniy  is  fimilar  to  the  preceding.  It  is 
a  prefumption  of  law,  founded  upon  its*  being  an  ordinary  fign  of 
payment,  when  a  note  appears  to  be  crofled,  and  the  debtor  is  ex<* 
cufed  from  giving  other  proofs  of  payment ;  but  this  prefumption 
may  be  dedroyed  by  the  creditor  proving  that  the  note  was  crofl^ 
cd  by  miilake,  and  that  the  debt  was  not  really  paid  \  L,  %\- Jf*  dt 
P robot,  [b)  as  if  the  creditor  produced  4  letter  from  the  debtor  in  thefe 
terms :  .  "  I  return  you  the  note  of  my  late  father  which  you  fent 
me  croiTed,  upon  my  promife  to  difcharge  it,  which  I  am  much 
diftreffed  {Jefuis  au  defefpoir)  that  it  is  not  in  my  power  to  per- 
form," &c. 

(«)  la  toe  pafijge  referred  to,  the  fam?  principles  are  dated  rather  more  at  length.  The 
other  exceptions  there  meotioned  aie,  that  the  receipts  of  the  anooal  officen  of  t  public 
company  [Fa^rieiert  d*amfabr\qut)  are  no  prefumption  of  paymeat  having  been  ntadc  for 
former  years  to  their  ptedeccflforiy  aa  they  have  more  intereft  in  piocuriog  the  payment 
of  what  accrue!  in  their  own  time  :  and  that  if  A,  and  B,  are  teaaots  m  ftlid*^  and  A, 
agrees  with  B  to  pay  the  future  rent  \  B»  agreeing  to  pay  the  arrears  then  doe,  a  receipt 
to^.  for  the  three  fabfequeat  years,  and  given  for  his  accommodatioa  in  ca|ieftatioo  of 
obcumag  the  former  arrears  from  B,^  wiU  be  no  bar  to  a  fobfeqoeot  demand  of  tholii 
arrears  from  A.  ^  _ 

It  Is  added,  that  the  prefumptbn  alluded  to*  only  applies  when  there  are  three  ibpantt 
acquittances  for  different  )eart,  and  not  when  there  is  only  one  acquittance  fee  tbiee  yeait 
together. 

(^).Si  chirographum  cancellatnrofuerit,  licet  prcfomptione  debitor  llbefatns  efle  videtuft 
in  cam  tameo  qoantitatem  quam  manifeftis  probationibttt  creditor  libi  adbnc  dcbcii  oftca- 
dcrit|  rede  dcbifioi  coavcnicar. 

Mm  a  The 
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r  814  1  *^*  prcfumption  of  pay  men  t,  ot  rclcafc  of  the  feigno- 
ral  profits  on  alienation,  which  arifes  from  accepting  tlic 
performance  of  fealty,  without  making  any  refervation,  is  another 
kind  of  prcfumption  of  law ;  it  is  cftabliftied  by  the  66th  Article 
of  our  cuilom  of  Orleans^  and  is  founded  upoa  its  being  cuftomary 
for  the  lord  to  make  fuch  a  refervation  when  he  has  not  received 
his  profits,  and  does  not  intend  to  remit  them  5  this  prcfumption 
excufes  the  vafTal  from  making  any  other  proofs,  or  producing  any 
acquittance  for  the  payment  of  the  profits  j  but  it  does  not  exclude 
the  lord  from  proving  that  the  profits  are  ftill  due,  as,  by  letters  in 
which  the  vaflal  acknowledges  himfelf  to  be  indebted  for  them.  • 

Many  other  examples  might  be  adduced,  but  thofc  which  we 
have  mentioned  will  be  fuIScient. 


$  III.     Of  Prefumptiom  not  efiahlifutd  by  any  Laiv* 

r  file  1  There  are  fome  prefumptions,  which,  without  being 
eftabllfiicd  by  any  law  (Z?/),  are  fufiiciently  ilrong  to  have 
the  fame  credit  as  prefumptions  of  law  {drott)^  faving  a  right  to 
the  party  againft  whom  they  militate  to  make  proof  to  the  contrary. 
The  following  is  a  common  example :  when  a  party  difavows  a  pro* 
cureur,  who  has  taken  pofieflion  for  him,  upon  a  demand,  [qui  a 
0ccupe  pour  tile  fur  une  demande)  if  the  procureur  is  in  pofTcfhon 
of  the  procefs  upon  which  the  demand  is  made  {f  exploit  de  demande)^ 
and  the  officer  who  ferved  the  procefs  is  not  difavowcd,  this  pro- 
cefs in  the  pofleflion  of  the  procureur  is  a  prefumption  in  his  fa- 
vour, equivalent  to  the  proof  of  a  mandate,  and  is  a  fufficient 
ground  to  over-rule  the  difavowal. 

The  prcfumption  is  ftill  ftronger,  if  the  procureur  is  alfo  in  pof- 
feflion  of  the  titles  of  the  party,  unon  which  the  demand  is  found- 
ed, and  the  prcfumption  arifing  from  thcfe  titles  alfo  precludes  the 
party  from  difavowing  the  officer ;  fo,  when  the  procureur  of  the 
defendant  i^  in  poil'effion  of  the  titles  of  his  party,  which  were  ufed 
as  a  defence  in  the  caufe,  thefe  titles  are  a  proof  of  the  employ- 
ment of  the  procureur. 

Thefc  prefumptions  relieve  the  procureur  from  giving  any  other 
tlTOofs  of  his  mandate  y  but  they  do  not  exclude  the  party,  making 
the  difavowal,  from  proving,  if  he  can,  that  he  did  not  authorize  the 
procureur  to  take  the  pofTeffion  ;  as  if  he  were  to  produce  a  letter 
from  the.  procureur  in  thefe  terms  :  '*  I  have  received  the  titles  which 
you  fent  iwf ,  for  the  purpofe  of  confulting  our  advocate  :  I  Jhall  do 
nothing  without  your  orders  J*  Such  a  letter,  which  eftablifhes  that 
the  tides  were  only  fent  for  the  purpofe  of  confultation>  and  by 

which 
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which  the  procureur  fubmits  to  wait  for  c!ire£^ionS|  previous  to 
forming  ^  demand,  dellroys  the  pr^fumption  arifing  from  his  pof<- 
feflion  of  the  title. 

Obferve  with  rcfpeft  to  officers^  that  their  having  poflcflion  of 
the  titleS)  is  a  very  fufficient  prefumption  of  their  authority,  to  make 
a  common  aflignation  or  commandment ;  but  it  is  very  dangerous 
from  thence  to  eftabliih  a  prefumption  of  the  like  authority  for 
feizures,  executions,  and  fales ;  becaufe  we  every  day  fee  officers 
taking  advantage  of  a  writing  which  is  placed  in  their  hands  to  make 
a  commandment,  and,  contrary  to  the  creditor's  intention,  making 
fcizures,  the  expence  of  which  is  ruinous  to  the  debtor^  and  fome- 
time  alfo  to  the  creditor. 

The  other  prefumptions,  which  we  call  (imple,  do  not  alone  and 
t)y  thcmfelves  form  any  proof ;  they  only  ferve  to  confirm  and 
complete  the  proof  which  is  otherwife  given, 
r  ft  K  1  Some  times,  however,  the  concurrence  of  feveral  of  thefe 
prefumptions  united  is  equivalent  to  a  proof.  Papinian^ 
in  law,  26.  ff.  {a)  de  Probat.  gives  the  following  example :  A 
filler  was  charged  with  the  payment  of  a  fum  of  money  to  her 
brother  i  after  the  death  of  the  brother,  there  was  a  queftion^ 
whether  this  was  ftill  due  to  his  fuccefibr ;  Papinian  denied  that 
it  ought  to  be  prefumed,  that  the  brother  had  releafed  it  to  hts 
filler,  and  he  found4^  the  prefumption  offuch  releafe  upon  three 
circumdances ;  I  ft,  From  the  harmony  which  fubfifted  between 
the  brother  and  the  fifter  ;  ad,  From  the  brother  having  lived 
a  lonr'g  time  without  demanding  it  {b)  ;  3d,Frdm  a  great  number  of 
accounts  being  produced  which  had  pafled  between  the  brother 
and  fifter,  upon  their  refpe£iive  aiFairs,  in  none  of  which  there 
was  any  mention  of  it.  Each  of  thefe  circumftances,  taken  feparately, 
would  only  have  formed  a  fimple  prefumption,  infufficient  to 
cftablifti  that  the  deceafed  had  releafed  the  debt ;  but  their  con- 
currence appeared  to  Papinian  to  be  a  fufficient  proof  of  fudi 
releafe. 

[a\  Procula,  nagnae  quantJtatU  fideicommiflam  a  fracre  fibt  debttum^  poft  morteai  efva 
in  ratione  cum  heredibut  compenfare  Vellet»  ex  diverfo  tamen  alle garetur  mmfusm  id  a  fratrfp 
fuamdiu  vixit,  defideratum^  am  variis  tx  €aufii  Japt  [rnj  ratioium  fratris  fecumst  ratia 
Pfn/^  /olvifit.  Divttt  Commodaa  cum  faper  eo  oegotio  cognofceret,  Aon  adtnific  c«mpc&- 
fationem,  quafi  ueite  fratri  fidcicommiflaiii  diet  relidum. 

{h)  I  do  not  think  either  of  thefe  two  groundi  fufficiently  appevi  from  the  law  itfelf  | 
which  does  not  ftatc  any  thing  of  the  barmooy  between  the  partiMj  or  iiece(Iaril|  iaw 
potta  a  gieat  length  of  time. 

Hm2  8E& 
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s  E  c  T  I  o  N  ra. 

Of  the  Authority  rfVitsyiXiczU.  (a). 

The  p^cukr  kind  of  prcfuniption,y«n/  et  dejure^  which  rc- 
fults  from  the  tuthority  of  res  judicata^  appeared  to  merit  a  fepa- 
rate  difcuiCon  in  this  fefiion. 

.  Wc  fliAll  fee,  I  ft.  What  judgments  have  the  authority  of  res 
judicata  \  ad,  What  judgments  are  null,  and  confequently  cannot 
have  that  authority ;  3d,  What  is  the  audiority  of  res  judicata  \ 
4th,  With  refpe£l  to  what  things  it  operates ;  5th,  Between 
what  perfons. 


ARTICLE    1. 

What  Judgmiffts  have  the  Authority  cf  Res  judicata. 

J.  «  A  judgment  to  have  the  authority,  or  even  the  name  of 
res  judicata^  muft  be  a  definitive  judgment  of  condemnation 
or  difmiflfal.  Res  judicata  dicitur  qiutfinem  contnyverfiarum  pronun^ 
ciaticnejudicii  accipit^  quod  vel  condemnathne  f|/  abfolutione  continpt^ 
L.  I*^«  de  rejudic, 

A  provifional  condemnation  then  cannot  have  either  the  name 
or  the  authority  of  res  judicata,  for  although  it  gives  the  party  ob- 
taining it  a  right  to  compel  the  oppofite  party  to  pay,  or  deliver 
provifionally  the  money  or  things  demanded,  it  does  not  put  an 
end  to  the  caufe,  or  form  a  prefumptionyWir  et  dejure,  that  what 
is  ordered  to  be  paid  or  delivered  is  due,  fince  the  party  condemn- 
ed, after  fatisfying  the  provifional  fentence,  may  be  admitted  in  the 
principal  caufe,  to  prove  that  what  he  was  ordered  to  pay  is  not 
due,  and  confequently  to  obtain  a  revocation  of  the  judgment. 
A  fortiori  interlocutory  fentences,  or  arrets,  cannot  have  the  audio- 
rity of  resjudicata^ 

P  -  The  ordonnance  of  1667,  L,  27.  Art.  5,  fpecifies  three 
cafes,  in  which  definitive  judgments  have  the  authority  of 
res  judicata.  It  is  there  faid,  «» Sentences,  and  judgments  baring 
the  authority  of  res  judicata,  are  thofe  which  are  given  in  the  laft 
refort  or  notappealied  from ;  thofe  againft  which  an  appeal  is  not 
receivable,  either  becaufe  the  parties  have  formally  acquiefced,  or 

(•}  Thii  feaion  AOt  .being  ia  the  fiift  edhtos,  it  diftlofttiihed  hy  1  Irptfatc  faks  oT 
wnmhitu 

becaufe 
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^becaufe  the  appeal  has  not  been  made  within  the  limited  timei 
and  thofc  the  appeal  from  whkh  is  declared  to  be  extinft  {periy^ 
We  Ihall  treat  feparately  of  thefe  three  cafes. 

Firjf  Cafe. 
Of  Judgments  in  the  lafi  Reforty  or  not  appealed  from. 

The  ordonn'ance  in  this  article,  couples  judgments  from 
^  which  no  appeal  has  yet  been  made,  with  thofe  in  the  laft 
refbrt,  bccaufe  until  fuch  appeal  they  have  a  kind  of  authority 
res  judicata  \  fimilar  to  that  of  judgments  in  the  laft  refort,  which 
gives  the  party,  in  whofc  favour  they  are  pronounced,  a  right  of 
carrying  them  into  execution,  and  form  a  prcfumption yi/riV  et  de 
jurey  againft  the  other  party,  which  precludes  him  from  alleging 
any  thing  in  contradidlion  of  them ;  but  this  authority,  and  the 
prefumption  derived  from  it,  are  only  momentary,  and  ceafe  as  foou 
as  an  appeal  is  made. 

This  is  the  cafe  even  where  the  fentence  ought  to  be  executed 
proviliolially,  notwithftanding  the  appeal,  for  fuch  execution  only 
gives  the  fentence  the  tSt.(k  jof  provifional  judgments,  which 
as  we  have  already  mentioned  have  not  the  authority  of  resjudt^ 
cata. 

With  refpeft  to  judgments  in  the  laft  refort,  fuch  as  the 
arrits  of  the  fupreme  courts,  and  in  certain  cafes  the  fen- 
tences  of  prefidial  and  confular  judges ;  they  have  when  definitive 
a  ftable  and  perpetual  authority  res  judicata. 

When  the  judgment  in  the  laft  ref(3rt  is  contradictory,  (that  is 
when  it  is  given  after  the  appearance  of  the  defendant,)  it  has  thi9 
authority,  as  foon  as  it  is  given  ;  but  when  it  is  by  default,  the  party 
againft  whom  it  has  paiTed,  is  allowed  eight  days  from  the  fignifica- 
tion  of  it  to  his  procureur,  or  if  he  has  not  appointed  any  pro- 
c^reur,  to  himfelf,  or  at  his  domicil,  to  form  an  oppofition.    This 
GppoGtion  deftroys  the  eSe£i  of  the  judgment ;  therefore,  judg- 
ments by  default  do  not  acquire  a  ftable  and  perpetual  authority 
res  judicata^  until  the  eight  days  are  expired. 
_       _        Arrits y  and  judgments,  in  the  laft  refort  can  'never  be 
queftloned,  by  the  ordinary  mode  of  appeal,  but  arrets  may 
be  fo  in  certain   cafes,   by  the  extraordinary  courfe   of  requiu 
civile. 

Prefidial  judgments  in  the  laft  refort,  may  alfo  in  the  fame  cafes 
be  impeached,  by  a  requite  of  oppofition  which  is  likewife  an  ex- 
traordinary proceeding,  Smd  only  differs  from  a  requite  civile^  in  not 
requiring  the  fame  formalities,  fuch  as  making  a  depofit  agreeably 
to  the  i6tb  article^  of  the  laft  title  of  ordonnancc  of  1667  ;  and 

M  m  4  annexing 
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annexing  a  confultation^  or  certificate  of  the  opinion  of  ancient 
advocates,  according  to  the  13th  article. 

Asthefe  requites  do* not  (lay  the  execution  oi  arrets^  and  judg- 
ments in  the  laftreforty  (art.  i3.)  and  the  party  cannot  oppofeany 
exceptions  to  the  judgment,  except  thofe  which  are  the  foundation 
of  the  requite^  and  cannot  impeach  it  on  the  merits,  Art.  31.  37, 
it  follows,  that  arrits  and  judgments  do  not,  by  being  fubjeA  to 
fuch  requites^  lofe  the  authority  of  res  judicata  \  but  this  authority 
is  not  ftable  and  pcrpetunl,  (ince  it  may  be  dcftroyed  by  the  refcif- 
fion  of  the  judgment ;  it  only  becomes  fo  when  the  time  for  the 
civile  requite  has  elapfed,  or  when  the  requite  has  been  difmifled, 
as  it  cannot  be  repeated.  Art.  41. 

-  ^  The  ordonnance  expreflcs  the  different  cafes,  in  which 

a  civiU  requite  is  admitted,  it  makes  a  diftindion  between 
minors,  and  perfons  of  full  age,  between  private  individuals,  and 
the  church. 

The  caufes  for  which  individuals  though  of  full  age,  are  allowed 

the  benefit  ofzciviie  requite^  are  contained  in  the  34th  Art.  of  Tit. 

35  5  it  is  there  faidj    *^  perfofis  of  full  age  Jball  twt  he  allowed  the 

henefit  of  civile  requete,  except  in  the  follwoing  cafes i^    ift,  Perfonal 

fraud* 

That  is  to  fay,  when  the  party  in  whofe  favour  the  judgment 
was  given,  ufed  fome  deceit  and  artifice  to  obtain  it,  as  by  fuppref- 
fing  decifive  writings,  or  adducing  falfe  writings,  as  will  be  men- 
tioned hereafter.  1 

ad,  If  the  procedure  dire&ed  hy  us  [viz.  the  king]  has  not  heenfd" 
kwed ;  this  wee  renders  the  judgment  null. 

3d,  \i  judgment  has  been  given  upon  things  not  demanded^  or  not  con^ 
feted f  or  if  more  has  been  adjudged  than  was  demanded.  This  is  alfo 
a  vice  which  renders  a  judgment  null,  and  of  which  we  (hall  fpeak 
in  the  following  article. 

4th,  If  the  court  has  omitted  to  pronounce  refpeSling  any  of  the  fuh- 
jiBs  in  demand, 

5th,  If  there  is  a  contrariety  between  zxrhs  or  judgment Sy  in  thelajl 
nfort  between  the  fame  parties  upon  the  fame  grounds j  and  in  the  fame 
tourtt  or  jurifdiSlions  j  faving  in  cafe  of  contrariety  between  different 
tourts  or  jurifdinionsy  the  right  of  obtaining  relief  in  our  grand 
council* 

<Jth,  If  in  one  and  the  fame  arret,  there  are  contrary  difpo/itions. 

7th,  Ifjudffnent  has  been  given  upon  falfe  writings. 

Obferve,  it  is  not  fufficicnt  to  refcind  a  judgment,  that  the  party 
in  whofe  favour  it  has  been  given,  may  have  produced  falfe  writ* 
ings^  it  muft  appear  that  they  were  the  foundation  of  the  judg« 

menty 
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menty  caufa  judicati  In  irritum  non  devocatur  5  ntfiprobare  poUris  eum 
qui  Judicaveratf  fecutuj  ejus  inflrumenti  Jidem  quod  falfum  tjfe  cof^^ 
terity  adverfus  tc pronunciajfey  -L.  3.  Cod>Ji»  ex  Falf.  Injir. 

It  is  alfo  neccflary,  that  the  writings  fhould  not  have  been  con- 
tefte^  as  falfe,  in  the  procedure  upon  which  the  judgment  has  been 
given ;  for  in  this  cafe,  tjie  truth  or  falfity  would  be  a  queftioi| 
already  decided  by  the  judgment,  and  which  confequently  could 
not  be  renewed  ;  as  Mr.  Fonjfe  has  properly  obferved  in  his  Com- 
mentary upon  this  article. 

But  although  the  party  applying  to  be  relieved  by  civile  requite^ 
may  by  miftake  have  admitted  the  truth  of  the  writing,  of  which 
he  now  alleges  that  he  difcovered  the  falfity,  he  is  not  debarred 
from  impeaching  it,  and  the  judgment  founded  upon  it.  X.  ii, 
ff.  de  Excep.  {a) 

8th,  Or  upon  offers  or  confent  nvhicb  have  been  difavowed^  and  the 
dif avowal  adjudged  to  be  well  founded. 

If  myprocureur  has  given  a  confent,  or  madeoSFers  upon  which 
I  have  been  condemned,  and  I  deny  that  I  have  given  him  authority 
to  make  fuch  offers,  I  may  be  relieved  by  civile  requite  \  for  this 
purpofe  I  muft  make  a  formal  difavowal  of  my  procureur, 
and  obtain  a  judgment  declaring  the  difavowal  to  be  well  found- 
ed. 

9th,  Or  if  there  are  deciftve  writings  newly  difcovered^  and  Jupt  badk 
by  the  other fde. 

This  is  an  inilance  of  pcrfonal  fraud,  in  the  party  in  whofe  fa- 
vour the  judgment  was  given,  and  affording  ground  for  a  civile  iv- 
quetcy  as  has  been  already  mentioned. 

The  recovery  of  thcfe  writings  is  not  ^lone  fufficient  as  wte 
fhall  fee  infruy  Art.  3.  The  ground  of  relief  is  the  fuppreflion  of 
them,  by  the  oppofite  party. 
^  When  the  arret  is  againft  minors,  the  church,  or  com- 

munities, there  is  another  ground  for  civile  requite^  befides 
thofe  which  have  been  mentioned;  that  is,  if  they  have  not 
been  defended,  or  not  been  defended  properly  {yalabUment)^ 
Art-  35. 

Thefc  terms  ought  to  be  interpreted  by  the  plan  of  the  Article 
36  ;  which  appears  in  the  proces  verbal y  of  the  ordonnance,  p.  463. 

W  02^  adgnitis  inftrnineiitis,  quafi  vera  eflTcot,  folnt  poft  feotrneiam  jndicif  :  qanoy 
fi  ppflyCogniu  rei  Tcriutey  et  repertis  fjlfis  indrumentisy  accofare  vetit,  ec  probare  falfa  die 
inftrttmeotai  ex  quibusconveniebatur,  cum  inftnimentis  fubfciipferates  prxcepto,  Tive  inter- 
loevtiooe  jttdicity  an  pnefcripcio  cioppooi  poflit  ?  cum  [Bb\  PrincipaKboa  Conftitotioaibot 
maniffcfte  ca^ecur,  Hfi  re$  judicata  *£it  •xfslfit  infirmmim'ttyji ptfts  filja  bnnahmtmr,  nee  M 
juduata  pncfenft'wntM  effni,  Modcftinut  refpondit :  ob  hoc,  quod  per  crrorem  folutio 
fafta  eft,  vel  cautto  de  folvendo  interpofita  proponitur  ex  bii  inftrmncatU,  que  ouoc  falfii 
dkuotur,  pntfcripiioiu  locam  noa  eflc. 

where 
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where  it  is  faid,  '<  the  above  provifions  ihall  extend  to  ecclefiaftics, 
to  communities^  and  minors.  And  we  alfo  allow  them  the  bene- 
fit oizfiviU  requetcy  if  they  have  not  been  defended  ;  that  is  to  fay, 
if  the  krrits  or  judgments  in  the  laft  refortj  have  been  given  by 
default)  or  foreclufion ;  if  they  have  not  been  properly  defended, 
in  cafe  the  principal  points  of  defence,  in  fad,  or  law,  have  been 
omitted,  although  the  arrets  or  judgments  were  contradiftory,  or 
upon  the  hearing  of  the  parties,  fo  however,  that  it  (hall  appear 
that  they  were  not  defended,  or  were  not  properly  defended,  and 
that  the  omiifion  of  the  proper  defence  has  been  the  caufe  of  the 
judgment.*' 

The  proces  verbal^  contains  an  approbation  of  this  plan.  Hence 
It  follows,  that  it  was  only  retrenched,  brevitatis  et  compendiifludio^ 
becaufe  every  thing  which  it  imports,  was  held  to  be  fufficiendy 
comprized  under  the  general  terms. 

Obferve,  that  the  church  is  always  prefumed  not  to  have  been 
fuiEciently  defended,  unlefs  the  afFair  was  communicated  to  the 
legal  officers  of  the  crown  ;  the  34th  Article  makes  the  want  of 
this  a  caufe  of  civile  requite* 

Obferve  alfo,  that  the  church  has  thefe  rights  only,  with  refped 
to  the  fubftance  of  its  iomzm^  arrit  27  November ^  1703,  reported 
in  the  youmal  of  Audiences.  Jorn.  3  ;  when  the  matter  only  con- 
cerns the  current  revenues,  it  is  confidered  as  the  caufe  rather  of 
the  incumbent  than  of  the  church. 

r  8  1  When  the  party  againft  whom  the  arret  has  been  given, 
is  intitled  to  a  civile  requite^  an  any  of  the  above  cafes ;  he 
ought  to  inftitute  the  nccefiary  proceeding  for  that  purpofe,  with- 
in fix  months,  after  the  fignification  of  the  arrets  made  fubfequent 
to  his  attaining  his  majority,  Art.  5. 

If  he  dies  within  that  time,  his  heirs  have  a  new  fix  months  from 
the  time  of  a  new  fignification,  and  if  they  are  minor8>  the  time 
only  runs  from  a  fignification  after  their  majority. 

The  church,  and  communities,  as  well  lay,  as  ecclefiaftical,  and 
private  individuals,  who  are  out  of  the  realm,  on  the  public  ferrice, 
have  a  year  from  the  fignification  of  the  arrets  Art.  7. 

If  the  incumbent  of  a  benefice  dies  within  the  year,  the  fuccef- 
for  has  a  further  term  of  a  year,  from  the  fignification  of  theamr/. 
Art.  9.  a  perfon  coming  in  upon  refignation,  has  only  the  remin- 
der of  the  term  allowed  to  his  predeceflbr,  and  is  not  entitled  to 
any  new  fignification,  it  being  prefuj^ied  that  he  has  been  apprized 
of  thetffTf/  by  the  predeceflbr. 

r  Q  1       ^hen  the  requite  is  founded  upon  the  falfity  of  writings, 
or  upon  writings  being  newly  difcovered^  the  term  of  fix 

months, 
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months,  or  a  year,  only  begins  to  run  from  the  time  of  the  difco* 
▼ery;  provided,  fays  the  ordonnance,  Art.  i2|  there  are  proofs  in 
vmtiftg^  and  not  otbemvift. 

It  is  not  fufficient  then  after  the  expiration  of  ordinary  term^ 
to  fay,  that  I  only  lately  difcovered  the  forgery  or  the  exiftence 
of  the  writing;  I  muft  alfo  have  a  proof  in  writing  of  the  time  of 
difcovery. 

For  inftance,  if  the  party  in  whofc  favour  the  arrit  was  given^ 
dies  feveral  years  afterwards,  and  it  appears  by  the  inventory 
of  his  fealed  papers,  that  the  writing  which  had  been  iupprefled 
is  found  amongft  them ;  this  is  a  proof  in  writing,  that  the  dif^ 
cov^ry  was  made  at  the  time  of  exhibiting  the  inventory. 

So  if  the  party  in  whofe  favour  the  arret  has  been  given  againft 
me,  produces  the  fame  feveral  years  afterwards  in  another  procefe^ 
it  which  it  is  adjudged  to  be  forged,  the  judgment  declaring  it  to 
be  fo,  will  be  a  proof  in  writing  of  the  time  of  the  forgery  being 
difcovered. 

P  ^       The  caufes  for  which  redrefs  may  .be  obtained  by  fv* 

quete^  againft  prefidial  judgments  given  in  the  laft  refort, 
are  the  fame  as  thofe  for  which  a  fimilar  relief  may  be  obtained 
againft  arrets  {a). 

With  refpe£k  to  the  time  within  which  the  application  muft  be 
made,  the  only  difference  is,  that  inftead  of  having  fix  months^  in 
the  cafe  of  private  individuals ;  and  a  year  in  the  cafe  of  the  churchy 
of  communities,  and  perfons  abfent,  reipublica  caufa^  the  time  is 
limited  to  three  months  in  the  one  cafe,  and  to  fix  months  in  the 
other. 

$  II.     Second  Cafe. 

Of  Judgments  from  which  4he  Appeal  is  no  longer  receivable* 

^  -        The  ordonnance  in  enumerating  the  judgments,  which 

have  the  force  of  resjudicata^  and  which  confequently 
form  the  prefumptipnyWi/  et  dejure^  whereof  we  are  treating^ 
mentions,  in  the  fecond  place,  thofe  from  which  an  appeal  is  no 
longer  receivable. 

It  mentions  two  circumftances,  on  account  of  which  the  appeal 
can  no  longer  be  received,  the  firft  is  when  the  parties  againft 
whom  tiie  judgment  has  been  given,  have  formally  acquiefced 
in  it. 

The  ordonnance  by  the  term  formattj^  does  not  mean  that  in 
order  to  exclude  the  party  from  his  appeal,  it  is  requifite  that  he 

(tf)  The  torn  vretiii  confined  tDthejadgmentsoftheparUaQcaCb 
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where  it  is  (didf  ''  the  above  proviGons  ihall  extend  fi 
to  communities,  and  minors.     And  we  alfo  alloif,   ^ 
fit  of  a  civile  requite^  if  they  have  not  been  defe^.  ^ 
if  die  JirrA/  or  judgments  in  the  laft  refor^'  ' 
default)  or  foreclufion  \  if  they  have  not  1^.  ^ 
in  cafe  the  principal  points  of  defence,  if/  ^  ^ 


omitted,  although  the  arrits  or  judgm'  ^    ^ 
upon  the  hearing  of  the  parties,  fo  \     '^  ^ 
that  they  were  not  defended,  or  w^  ^      ^ 
that  the  omiffion  of  the  proper  ^  ^^\ 
judgment."  A\\ 

The  prices  verba/f  contains  ?  ^^  ^  ^ 
it  follows,  that  it  was  only  l%\^^ .% 
becaufe  every  thing  whicjr  |  i  ^  ^\A 

comprized  under  the  geo  ^  9  *  ^ 
Obferve,  that  the  cYin  i%       ^ 

fufficiently  defended,  /  J.  J  ^      '  '  *^  ^'^^^"^ 

legal  officers  of  the    1 1^.  f-  '^  ^  •'"^  «  dcRroycd  by 

this  a  caufe  oi  civil i    ^  ^ 

Obferve  alfo,  tK  }    '  ^^^^  *"  ^PP^*^ »«  °<^  ^^^^  ^ 

to  the  fubftancc'  *A  ^^^y  ^«  fuffered  the  time  widiiii 

inthe  >«r«/i//*  ^^^P^""* 

cems  the  cur  ^^'^  ^^^^  refpeft  to  this  time,  from  thofc  of 

the  incumly /  "  ^*^*  ^^^  party  who  conceived  himfclf  to 

t  4entence,  might  appeal  from  it  the  fame  dajfi 

t  8  ]    j^  '       ,  court.  5/  apud  oBa  quis  appellaverit^fatis  eritjt£ut 

ought  t^      /•  '^  "^PP*"- 

in  fix  •     '  ^PP^*^  ^^^"8  authorized  by  the  law,  the  Roman  magif- 

to  h5   "^^  ^^^  offended  at  the  party,  who  was  diflatisfied  with 

J  yndgment,  pronouncing  his  appeal  in  their  prefencc,  prorid- 

^  ^  firas  done  in  a  refped^ful  manner,  and  without  any  expref- 

j^  reflefiing    on   the  judge   or   his   fcntencc.    L*  8.  Jt  ^ 


VVhcn  the  party  did  not  appeal  on  the  day  of  pronouncing  the 
^tence,  the  mode  of  appeal  was  by  prefenting  a  memorial  to  the 
I'udge,  whofe  decifion  was  appealed  from  \  this  memorial  ought  to 
contain  the  names  of  the  appellant,  and  of  the  party  againft  whom 
the  appeal  was  made,  the  fentence  and  the  grounds  of  complaint 
againft  it,  and  conclude  with  praying  the  judge  to  tranfmit  letters 
which  were  called  apoftoli^  before  the  judge  of  appeal.  The  party  was 
only  allowed  two  or  three  days  for  making  this  appeal,  when  he  pro- 

(a)  lUud  fciendom  eflfe^  earn  qui  prQvocavit,  aoa  debot  coBTicun  d  1  ^oo  afyd'i'l 
OBterom  opcirtdiit  SUA  plcfti,  et  tu  Dif  i  Fntret  rcfcripftrttiKi 
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W  '^""^^  *'^y'  "^^^n  he  ■»■»»  onJy  party 
\   procureur,  tutor,  curator,  or  admmif- 
\4pp. 


V 


X.   I.    §11,    12,    13./;   ^«tf,»</. 

NiTiputation,  were  thofe  on  which 
Njd  which  were  called  utiles 

^•ended  this  time,  and 
^xjm  the  time  of  the 


K"^ 

X 


N 
''^  A.*^* 

'^^ 
'^-t 


''^:*^ 


>. 
4> 


^ 


^ 


^f  oppofitc  to 

promote  the  tran- 

rhe  king  oi  Pruffia 

^  only  ten  days  for  appeal, 

^el.     The  party  injured  by  the 

.*  the  (hortnefs  of  this  delay,  it  was 

*nencement  of  the  procefs  before  the 

he  might  lofe  his  caufc  \  and  he  had  time 


-,  Inter  •£*«  voce  apclhTit,  hoc  ei  fuflicit ;  fin  autem  hoc  non  fecerit, 
not  daodot  bidnuro,  vel  tridttum  c^.tnputamluai  eft. 
.  ria  caufa  biduum  accipuur.    Propriaxn  caufam  ab  aliena  quefDadmodum  dif. 
et  pa}jin  eft,  cam  fuifle  proprian  caufaxn,  cujui  emolomentum  vei  darooum  ad 
^  fvto  nomine  ptrcinet*  §  1  !• 
4U«r«  procurator  nifi  in  fa»m  rem  datoieft^  tertiuoa  diem  habebit :  in  fnam  ititem  rem 
^•tus,  nn*£'<*  eft,  uc  alcerum  diem  obfervet,  ut  fi  in  partem  proprio  nomlae  in  partem  [pro] 
al'i«no  litigaty  ambigi  poteli,   utrum  biduum  an  triduum  obfervetur,  et  magis  eft  uc  fuQ 
AOizuftC  biduam,aiieno  triduum  obfervetur.  §  la* 

*]-uioTes,  item  defenibres  reram  publicarum,  et  co stores  adolefcentium,  vel  furiofi  ter* 
«ftufn  diem  habere  debeot*  idcirco  quia  alieoo  nomine  apellant.  Ex  hoc  apparet,rtcrtio 
4ie  provocaadum  defeoforiy  fi  modo  quafi  dcfeafor  caufam  egit  non  fuo  nomiiw :  cam  ob- 
«eottt  alif  ni  oomiois  fnam  caufam  agent  tertio  die  aptilare  poteft* 

tc)  Dies  autem  iftos,  quibui  apeilandom  eft,  ad  aliquld  atiles  eflfe  oratio  D.  Marci  to- 
-^tait  f  fi  forte  ejut  a  quo  provocarur,  copia  non  foerit  ut  ei  libelli  deotur ;  ait  eoim  is  dift 
fgr^^itur^  fU9  frimo  adtumji  fscultat  erit,  Quare  fi  forte  poft  fcnieotiam  ftatim  didktm, 
«uj»iam  fui  non  fecerit  ii  qui  proounciavity  ut  fieri  adfoiety  dicendum  eft  nihil  nocere  apella- 
coriy  nam  obi  primum  copiam  cjut  habuerit,  potent  provocare*  Ergo  fi  fiatim  fe  fubduzit, 
fimiliter  fubveoiendnm  eil. 

(<f)  jidtundi  wiusn  factJtattm  iemper  acciptmut,  fi  10  poblico  fui  copiam  ftciCj  c«te- 
rum  fi  non  fecic,  an  imputetur  alicai»  quod  ad  domum  ejus  non  venerit^quodque  in  hoctoi 
son  accelTeiit  de  ulteriua  quod  ad  villam  fuburbanam  ?  Magifque  cfl  ut  non  debeat  impotari ; 
^uare  fi  in  publico  cjua  adtfoodi  f^culus  non  fuity  meliuf  dicetut  facultatem  non  fuifie 
adeundi.  ' 

(«)  Sanchnuf  omnet  apellationei«  five  per  fe»  five  per  proc«ratoret»  feu  per  defvafoiet, 
vel  cura^res  vel  cutotes  ventiltentur,  poCTe  intra  decern  dierum  fpatium  a  recitatiooe  nume* 
r;u»dumi  judiclbut  ab  iia  quorum  iotetefl  offcrri  $  five  magni,  five  minores  fint  (excepta 
videlicet  fublimifiima  praetoriana  prxfeOura)  ut  Uceat  homiai  intra  id  fpatium  picniffime 
4eliberare«  fire  appeUandum  ei  fit»  five  qoiefcendom :  ne  timore  iaftante  oput  apellato« 
fium  ficquentetttry  fed  fit  OAfiibtti  lafpeAiowt  copia,  quK  IfidifcufToi  bofflt&Qa  cilores 
•out  refrsoare. 

during 
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fliould  have  acquiefced  in  the  judgment  In  exprefs  tenns,  and  have 
pafTed  an  a£t  for  the  purpofe^  it  only  requires  that  the  acquiefcence 
ihall  be  (hewn  in  an  unequivocal  manner  \  therefore  the  party  has 
applied  for  a  term  of  payment^  wKether  at  the  time  of  the  judg- 
ment or  afterwardsi  it  is  clear  that  he  is  from  that  time  precluded 
from  appealing  \  as  that  is  an  unequivocal  mark  of  his  acquief- 
cence in  the  judgment.  Ad  folutionem  dilationem  petentem  acquteviffe 
Jenientim  mantfefte  proiatur.  L.  5.  Cad,  de  Re.  Jud* — afortioriy  muft 
he  be  deemed  to  have  acquiefced)  when  he  has  entered  upon  pay- 
mentf  whether  of  the  fum  imported  by  the  condemnation,  or  of 
tlie  expences  which  are  decreed  againft  him,  at  lead  with  the  ex- 
ception of  tliofe  cafes,  where  the  fentence  is  fubjef^  to  execution 
provifionally,  and  he  has  paid  by  conftraint,  protefting  that  he  does , 
fo  without  prejudice  to  his  right  of  appeal. 

When  the  party  who  has  acquiefced  in  the  fentence,  is  in  a  fitua- 
tion  which  intitles  him  to  obtain  reilitution  againft  his  acquiefence^ 
pn  account  of  minority,  fraud,  or  any  other  caufe,  the  authority 
of  res  judicata  is  not  conclufive  and  perpetual  \  but  is  deftroyed  by 
fuch  reftitution  being  obtained. 

P  -        The  fecond  caufe  for  which  an  appeal  is  no  longer  re- 

ceivable, is  that  the  party  has  fufFered  the  time  within 
which  it  ought  to  be  made  to  elapfe. 

Our  laws  differ  very  much  with  refpe£l  to  this  time,  from  thofe  of 
Rfom,  By  the  Roman  law,  the  party  who  conceived  himfelf  to 
be  injured  by  the  fentence,  might  appeal  from  it  the  fame  daj, 
vivd  voce  in  open  court.  Si  apud  oEla  quis  appellaveritf  fatis  erkji  dicat 
0ppeUo.  L.  ^.ff.  de  AppelL 

Such  an  appeal  being  authorized  by  the  law,  the  Roman  magif- 
trates  were  not  offsnded  at  the  party,  who  was  difTatisiied  with 
their  judgment,  pronouncing  his  appeal  in  their  prefence,  provid- 
ed it  was  done  in  a  refped^ful  manner,  and  without  any  expref- 
fions  refle^ing  on  the  judge  or  his  fentence.  L.  S.  ff.  de 
Apel.  {a) 

When  the  party  did  not  appeal  on  the  day  of  pronouncing  the 
fentence,  the  mode  of  appeal  was  by  prefenting  a  memorial  X,o  the 
judge,  whofe  decifion  was  appealed  from  \  this  memorial  ought  to 
contain  the  names  of  the  appellant,  and  6f  the  party  againft  whom 
the  appeal  was  made,  the  fentence  and  the  grounds  of  complaint 
againft  it,  and  conclude  with  praying  the  judge  to  tranfmit  letters 
which  were  called  apoftoli^  before  the  judge  of  appeal.  The  party  was 
only  allowed  two  or  three  days  for  making  this  appeal,  when  he  pro- 

(a)  Iliad  fciendam  efle^  earn  qui  provocavit,  mm  debere  comiciari  d  1  ^00  appelbt  \ 
oetsf  am  oportebit  SUA  pledi,  et  itt  Dif  i  Fntret  rdcripftruiKi 

2  ceeded 
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cccded  in  his  own  natne»  or  three  days  when  he  was  only  party 
in  the  qualified  chanider  of  procureur,  tutor,  curator,  or  adminif* 
trator.  X.  5.  §  5.  {a)jf.  App.  L.  u  $11,  12,  iZ-ff*  quand. 
App.  (*) 

The  only  days  included  in  this  computation,  were  thofe  on  which 
the  judge  held  a  public  audience,  and  which  were  called  utiUt 
d.  L.  u  $  7  (r).  $  9  (J), 

Jtiftinian^  by  his  Novel  23,  cap.  i  (^),  extended  this  time,  and 
allowed  an  appeal  to  be  made  within  ten  days  from  the  time  of  the 
(cntence. 

'  Thefe  principles  of  the  Roman  law,  although  very  oppofite  to 
our  own,  appear  very  wife  and  well  calculated  to  promote  the  tran** 
quillity  of  fociety,  by  fliortening  litigation.  The  king  of  Prujfta 
has  adopted  them  in  his  code,  and  allows  only  ten  days  for  appeal^ 
agreeable  to  tlie  provifions  of  the  Novel,  The  party  injured  by  the 
fentence  fuffers  no  prejudice  from  the  {hortnefs  of  this  delay,  it  was 
in  his  powet  from  the  commencement  of  the  procefs  before  the 
£rft  judge,  to  forefee  that  he  might  lofe  his  caufe }  and  he  had  time 


\»)  Si  qois  ipfo  die,  inter  »6li  voce  apelUvit,  hoc  ei  fufficit ;  /in  autem  hoc  non  feccrif, 
ad  libello*  apelUrorioe  dandos  btduuniy  vel  Cridttom  ccmpotaodum  eft. 

{b)  In  propria  caufi  biduum  accipkur.  Propriam  caufam  ab  aliena  quemadiaodum  dif« 
ccrnimus  }  et  palam  d^^eam  Atifle  propriam  caufanii  cujut  emolooieniom  vei  damoum  ad 
aliquem  fuo  oamine  pcrdnet*  §  1 1* 

Quve  procurator  nifi  io  ro»m  rem  datoteft^  tertium  diem  habebit  t  in  foam  aatem  rem 
daCuSy  magii  eft,  uc  alterum  diem  obferyety  ut  fi  in  partem  proprio  nomine  in  partem  [pro] 
aJieno  litigat,  ambtgi  potcft,  utrum  biduum  an  triduum  obfervetur,  et  magia  eft  uc  fuo 
somine  bidoumiaiienoiriduomobrervetur.  §  ii* 

Ta:otes,  item  defenforea  rerumpablicarumyeCcocatoret  adolerceotium,  vel  furiofi  ter* 
ttum  diem  habere  debeot,  idcirco  quia  alieno  nomine  apeltant.  E<  hoc  apparety^tertlo 
die  provocandum  detenfori,  ft  modo  quafi  dcfenfor  caufam  egic  non  fuo  nomine :  com  ob« 
teota  alieni  nominis  fuam  caufam  agent  tertio  die  aptilare  poteft. 

(f)  Diet  aatem  iftoa,  quibui  apeilandom  efty  ad  aliguld  miles  efle  oratio  D.  Marcl  vo- 
luit,  fi  forte  ejot  a  quo  provocatur,  copia  non  focrit  ut  ei  libelli  deotur;  ait  enim  it  Jin 
JiTvabitur^  fU9  friaw  adtunJi  ftnultai  triu  Quate  fi  forte  poft  fententiam  ftatim  didam« 
oqpiam  fui  noo  fecerit  ii  qui  proounciavity  ut  fieri  adfolet,  dicendum  eft  nihil  nocere  apella- 
toriy  nam  obi  primom  copiam  ejut  habueritp  poterit  provocare*  krgo  d  ftatim  fe  fubduzit, 
limiliter  fubveoiendom  eft. 

(J)  jidenndi  ^Mitm f^cultMem  iemper  accipimot^  fi  in  poblico  fui  copiam  fecit  j  ccte* 
rum  fi  non  fecic,  an  impotetur  alictti^  quod  ad  domum  ejot  noA  veoerit^quodquc  io  hoitot 
aon  accelTeiit  &  ulterius  qood  ad  villam  fuburbanam  ?  Magifque  eft  ot  noo  debeat  imputarl  | 
^uare  fi  in  publico  ejua  adtfo&di  f«culus  noo  fait,  mdios  dicetot  faculuum  son  fuifio 
adeundi. 

{4)  Sancimoi  omnea  apellatboet,  five  per  fe»  f^yt  per  procdratoiefl,  feu  per  dcfeafiyret, 
Tel  curatores  vel  tutotes  ventilteotur,  poiTe  iorra  decem  dicrum  fpatium  a  recitatione  nome- 
vandum^  jodicibot  ab  iif  quorum  iotereft  olTcrri ;  five  magoi,  five  minorea  fint  (exccpta 
videticcc  fublinuffiou  pranoriana  praefedura)  at  liceat  homioi  intra  id  fpaciom  pleoiflimo 
^dlberare*  five  appeOandum  et  fit»  five  qoiefcendom :  oe  timore  ioftante  opoa  ape11ato« 
Slum  ficqueotetttr,  ltd  fit  oiiifiibof  lofpeAioaia  copta,  quK  iadifeui&a  iieamtim  calorai 
joctft  tcfr«oare« 

during 
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during  the  whole  continuance  of  ity  to  deliberate  upon  the  courfe 
which  he  would  take  in  that  event. 

-  ^  According  to  the  principles  of  the  law  of  France^  the 
party  who  confiders  himfelf  injured  by  a  fentence^  unleis 
he  has  done  fome  a£l  importing  an  acquiefcence,  or  has  been 
fummoned  to  appeal  or  fubmit,  has  ten  years,  which  begin  to, 
run  from  the  fignification  of  the  fentence.  Order  of  1667,  /.  27, 
art*  17* 

Double  this  period  (that  is  twenty  years)  is  allowed  to  the  church, 
to  hofpitalsy  colleges  and  communities,  in  fuits  relating  to  their 
domains ;  and  this  time  alfo  begins  to  run  from  the  fignification  of 
the  fentence.    lUd.  * 

Long  as  thefe  delays  are,  I  have  heard  pra£lifer8  fay,  that  this 
difpofition  of  the  ordonnance  was  not  always  obferved  in  the  parlia* 
ment  of  Paris^  and  that  appeals  have  been  fometimes  allowed  after 
the  time  was  expired. 

The  party  in  whofe  favour  the  fentence  has  pafled,  may  abridge 
thefe  delays,  by  fummoning  the  other  party  to  appeal,  if  he  thinks 
fit;  but  this  fummons  cannot  be  made  until  the  expiration  of  thiee 
years,  in  cafe  the  fentence  is  againft  private  individuals ;  or  fix 
years,  if  it  is  againft  the  church,  or  any  community  on  account  of 
their  domains.    Order  1667,  d*  tit.  art.  12. 

The  tSkdi  of  this  fummons  is,  that  no  appeal  can  be  received 
after  the  expiration  of  fix  months,  from  the  time  of  its  being 
ferved. 

If,  before  the  expiration  of  three  years,  or  fix  years,  or  Cx 
months,  the  party  againft  whom  the  fentence  has  been  given  dies, 
or  (if  he  is  an  ecclefiaftic)  refigns  his  benefice,  his  heir,  or  univer- 
fal  legatee,  or  fucceflbr,  ought  to  have  a  year,  from  the  expiration 
of  the  time,  allowed  to  the  pcrfon  whom  he  has  fucceeded,  and  a 
fummons  ought  to  be  ferved  upon  him  at  the  end  of  this  additional 
year,  even  where  there  has  been  already  a  fummons  to  the  deceafcd, 
or  the  predecefiur,  and  the  heir,  or  fucceflbr,  will  oi^ly  have  fix 
months  from  the  time  of  this  fummons.     Art.  12,  13,  15. 

Thefe  terms  do  not  run  againft  minors,  but  they  run  againft 
perfons  out  of  the  realirt,  even  on  the  public  fervice. 


I  in.     Of  Judgments  againft  which  the  Appeal  is  declared  to  be  left. 

P        -      The  ordonnance  places,  thirdly,  amongft  judgments  hav- 
ing the  force  of  resjudicataf  thofc  from  which  the  appeal 

it  declared  to  be  loft. 

The 
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The  appeal  is  loft  when  it  has  been  difcontinued  for  three  years, 
and  ^  judgment  has  been  obtained  declaring  the  right  of  peremp- 
tion to  be  acquired. 

/  This  judgment  has  the  effedi  of  a  confirmation  of  the  fentence 
appealed  againft,  and  gives  it  the  force  of  a  res  judicata^  as  the  ap« 
pellant  is  precluded  from  renewing  his  appeal.    « 

This  is  not  attended  with  any  difficulty,  when  the  tribunal 
where  the  appeal  was  depending,  is  a  tribunal  in  the  laft  refort; 
the  judgment  of  peremption  being  in  that  cafe  a  judgment  in  the 
lail  refort,  gives  the  force  of  ra  judicata  to  the  judgment,  which  i« 
thereby  confirmed.  When  the  tribunal  where  the  appeal  was  de* 
pending  is  not  of  the  laft  refort,  there  may  be  an  appeal  to  a  fupo- 
rior  tribunal,  but  upon  this  appeal  the  judges  are  only  to  examine 
whether  the  peremption  was  acquired,  and  if  it  appears  to.  them 
that  it  was,  they  ought  to  confirm  the  fentence  without  enquiring 
into  the  merits  of  the  original  judgment ;  if,  on  the  contrary,  it  14 
decided  that  the  peremption  was  not  acquired,  the  parties  are  re* 
ferred  back  to  the  former  tribunal  to  proceed  upon  the  original 
appeal. 

Appeals  which  are  not  contefted  may  fall  into  peremption  as  well 
as  thofe  which  are. 

Tlie  affignation  before  the  judge  of  appeal,  though  not  followed 
up  by  any  other  proceeding,  is  in  itfelf  fufficient  to  render  the  ap- 
peal fubje£l  to  peremption,  and  the  party  in  whofe  favour  the  fen* 
tence  was  given,  may,  at  the  end  of  three  years,  from  the  fenricc 
of  the  affignation,  obtain  a  judgment  of  peremption.  This  was 
fixed  by  a  regulation  of  the  court,  of  the  28th  of  March,  1692. 

When  the  affignation  has  been  followed  by  any  proceedingSf 
the  three  years  arc  only  computed  from  the  time  of  the  laft  pro- 
ceeding. 

This  term  runs  even  againft  minors,  faving  their  recourfe  againft 
their  tutors.  Bouchel^  in  his  Bibliothtque  verba  peremf.  ftates  feve- 
ral  decifions  to  that  e(Fe£b. 

The  term  may  be  interrupted  in  fcveral  different  manners,  by 

the  death  of  either  of  the  parties,  by  their  change  of  ftate,  by  the 

death  of  one  of  the  procureuts,  &c. 

P     ^  .        Although  the  time  has  elapfed,  the  peremption  is  not 

acquired  until  there  is  a  judgment  declaring  it  to  be  fo, 

and  if  after  the  expiration  of  the  time,  and  before  fuch  judgment, 

there  is  any  procedure  on  behalf  of  the  party  againft  whom  the 

appeal  was  preferred,  and  he  does  not  difavow  his  procureur,  the 

peremption  is  deftroyed,  and  cannot  be  oppofed  until  the  expiration 

of  a  further  term  of  three  years* 

ARTJ- 
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ARTICLE     II. 

/ 

Of  Judgments  nvbich  are  nutl,  and  which  cmfequentlj  cannot  have  the 

Atahority  of  Res  judicata. 

There  is  a  great  difference  between  a  judgment  which 
t  *7  ^  is  null,  and  one  which  is  improper:  a  judgment  U  null 
when  it  is  not  according  to  the  regular  form  of  proceeding,  fenten- 
Us  iniufiai  it  is  improper  >«/.«//«  i^iqua  when  the  judge  has  made 
,  wrong  deciOon ;  as  by  condemning  a  party  to  pny  what  he  did 
L  owe,  or  difcharging  him  from  the  payment  of  what  he  d.d :  an 
tonroper  judgment,  given  according  to  the  regular  form,  may  hare 
K«I  of  resjudicla.  when  it  falls  within  any  of  the  cafes  of  the 
^tcedmg  article,  and  however  unjuft  it -ay  really  be  u  .stobe 
«garded  as  equitable,  and  no  proof  can  be  admitted  to  the  con- 

*^;  the  contrary,  a  judgment  which  is  null,  and  given  conttary 
«  Ac  regular  fom  of  procedure,  cannot  have  Ae  authority  of 
res  iudieatc,  at  leaft  unlefs  the  nullity  has  been  cured. 

ilud^cnt  may  be  null  in  refped  either  of  what  it  con  Jims,  or 
cf  fbitrties  between  whom  it  has  been  given,  or  of  the  judge  who 
fas  ^ivC  it,  or  of  the  non^bfervance  of  the  proper  courfe  of 
procedure* 

,  L  Of  Judgments  -which  are  null  in  refpea  to  what  is  contained  in 
*    *       •'  them. 

A  iudgmcnt  is  null  when  the  objeft  of  the  condemnatioa 
C  «»  3   which  it  pronounces  is  uncertain,  fententia  debet  #  certo, 
€    vft»nr*   if  a  iudemcift  were  expreffed  in  the  following  terms: 
l\f  rimn  Afendant  to  'pay  the  plainuff  what  he  ow« 
him  "    It  is  evident  that  fuch  a  judgment  would  not  W  A 
t^Aority  of  res  judicata,  and  would  be  abfolutely  nuU  j  for  w^ 
r*r»  the  piuintifF  not  being  fpecified,  either  m  the  judgment 
or  ran^  aft  to  which  it  refers,  the  judgment  has  no  certain^, 
^i  is^IcSed  by  the  law.  3  Cod.  de  Sent.  ,u./,ne  certd  ,uant   "H.c 
t^  omnem  debiti  quantitatcm  cum  "f-U  competenu^  frf« 
Zicati  anionem  pr.pre  non  poteft,  cum  "P"' J"^'"'/^^^^ 
Crta  quantitate  falta  condmnatio  autorUate   rn  jud.at.  cenfeatur, 
Jpartealiqudaaorumcertajltquantitascomprehenfa.      • 
-^  It  is  not  however  neceffary  that  the  objcS  of  the  con- 

U9  3   dcmnation  fliould  be  exprcffed  by  the  judgment  j  it  «  fuf- 
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ficient  if  it  appear  by  any  a£l  to  which  the  judgment  refers.     For 

indancei  a  judgment  condemning  the  defendant  to  pay  what  id 

demanded  from  him,  i$  valid,  and  may  have  the  authority  of  nt 

judicata,    when    the  caufe    of  the    demand  is   cxpreiTed  in  the 

proceeding    to    which    the    judgment  refers.       Cum  judex  ait, 

folve    quod  petitum  tft $    valet  fintentia*      L.   59.    §  i»  jf,   de  Ri 

Judicata 

P        -       Neither  is  it  neceflary  that  the  objcft  of  the  condemna^* 

tion  ihould  be  liquidated,  it  is  fufficient  if  it  may  become 
fo  by  reference  to  experts;  therefore  a  judgment  which  condemns 
the  defendant  to  pay  damages,  or  to  indemnify  the  plaintiff,  may 
have  the  authority  of  res  judicata :  although  the  amount  of  the  da- 
mages, or  of  the  indemnity,  being  as  yet  unliquidated,  the  objeft 
of  the  condemnation  is  not  liquidated  and  certain ;  for  it  will  be- 
come fo  by  the  edimation  to  be  made  by  the  experts.  This 
is  decided  by  Alexander  Scverus,  '*  ^uanquam  pecunut  quafttitai 
fententid  non  ccntineatur,  fententia  tamen  rata  eft,  qumiam  indbm- 
NiTATE  reipuUica  praftari  poffit.  2*.  2.  Cod.de  fent.  queejtne  cert  J 
quant. 

P         ^        2.  A  judgment  is  null  when  the  objed  of  the  condem- 
nation is   any  thing  impofiible.     Paulus  refpondii^,  itnpef^ 
Jtbile  pritceptum  judicis  nuUius  ejfe  ntomenfu     L.  3  •  ^.    ^tet  fent* 
Idem  refpondit,  ab  ea  fententia,  cui  pareri  rei  netura  non  potuit,Jine  caufa 
apellari.  d*  L  §  i. 

P  3-  -^  judgment  is  null  when  it  pronounces  any  thing 

which  is  exprefsly  contrary  to  the  law,  ^^  fi  exprejftm  fen" 
tentia  contra  juris  rigorem  data  fst.  Si  speCialiter  (that  is  ex- 
prefsly) contra  legeSy  vel  Senatus  confulfum,  vel  conjlitutiones  Juerit 
prolata.  L.  19*  ff*  de  ApelL  Cum  contra  facras  conjlitutiones  judi* 
catur,  appellationis  necejfuas  remittitur.  L.  X.  J  2.^.  quetfuntjifu 
apelL 

Obferve,  that  the  judgment  is  only  nul}  if  it  pronounces  ex« 
prefsly  againft  the  law :  if  it  declares  that  the  law  ought  not  to  be 
obferved ;  but  if  it  merely  decides  that  the  cafe  in  queftion  docs 
not  fall  within  the  law,  akhough  in  truth  it  does  fo,  the  judgment 
is  not  null  *,  it  is  only  improper,  and  confequently  can  jcmly  be 
avoided  by  the  ordinary  courfe  of  appeal :  this  is  laid  down  by 
CaUiftratus,  "  ^um,  prolatis  conftitutioniius,  contra  eas  pronunciaf 
judex,  eo  quod  non  exiftimat  caufam  de  qua  judicavit pereac juvari, non 
wdetur  contra  conftitutiones  ftntentiam  dediffe,  idecque  ab  ejuffrtodi  feti^ 
trntid  apellandum  eft,  alsoquin  rei  judicaiet  Jlabitur.  Lm^2*jf.  de  n 
jtiiicat. 

Obferve    alfo,  that   judgments,    which  pronounced  exprefsly 

;ainft  the  laws^  were^  with  the  Romans,  null  pleno  jure  \  with 

Vol.  I.  N  n  us. 
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IIS9  relief  muft  be  obtained  agamft  them  by  an  .application  to 
the  Council)  when  it  cannot  be  had  by  the  ordinary  courfe  of 
appeal. 

P  -  4,  A  judgment  is  null  when  it  contains  inconfiflent  and 
contradidory  difpofitions.  For  inftancc,  an  adion  is 
brought  to  recover  from  me  an  eftate  which  I  have  purchafed  from 
you,  whereupon  I  vouch  you  to  warranty,  thfe  judgment  difmifics 
the  demand  againft  me,  and  condemns  you  to  pay  me  the  price  ot 
the  eftate,  with  damages.  Thefe  two  difpofitions  are  contradidorv, 
and  the  judgment  is  null,  and  the  demandant  may,  if  it  is  a  judg- 
ment in  the  laft  refort,  be  relieved  by  civile  requitty  upon  the  ground 
that  the  judgment  is  contradi£lory,  and  contains  a  difpofition  which, 
by  condemning  the  perfon  vouched  to  warranty,  i-i  inconfiilent 
with  the  difpofition  which  he  complains  of,  as  difmitTiug  hi3  de- 
fnand.  If  he  allows  the  time  for  a  civile  requite  to  go  by,  the  judg- 
ment will  againft  him  acquire  the  force  of  res  judicata ^  but  I- 
think  thatj  although  you  have  not  had  recourfe  to  a  civile  requete^ 
I  can  never  put  the  judgment  in  execution  with  refped  to  you,  bc- 
c;(Ufe  the  difmiflal  of  the  demand  againft  me  is  always  repugnant  to 
the  condemnation  againft  you,  as  it  is  contrary  to  good  faith,  th^t 
.  whilft  I  retain  the  property,  I  fhould  demand  from  you  the  price 

of  it. 
•  P  _  S«  A  judgment  is  null,  when  it  pronounces  upon  what 
is  not  in  demand,  or  condemns  a  party  to  the  payment  of 
more  than  is  demanded  from  him  ;'for  the  judge  is  only  to  decide 
upon  the  demands  which  are  brought  before  him,  and  therefore 
can  only  give  judgment  in  refpe£l  of  fuch  deynands.  Pottf.as  ju- 
diets  ultra  id  quod  in  judicium  deduElum  eji^  nequaquam  poteji  exccdeic 
X.  iZ^ff*  Comm.  Div. 

.  And  in  like  manner  a  judgment  is  null  when  it  difmiffcs 

*"  ^  -^  the  defendant  from  a  demand  in  which  he  has  acquiefced ; 
for  in  this  cafe,  as  well  as  in  the  other,  the  judge  has  decided  upon 
what  was  not  fubmitted  to  him.  The  ordonnance  of  1667,  /;/.  35, 
art.  34,  has  combined  thefe  two  cafes,  by  direfting  tliat  a  civile 
requite  (hall  be  allowed,  when  judgment  is  given  upon  what  is  not 
demanded  or  contefted. 

P  g  -  Thefe  nullities,  which  arifc  from  die  judge  having  de- 
cided upon  what  was  not  fubmitted  to  him,  do  not  operate 
pUnojure ;  they  ought  to  be  taken  advantage  of,  either  by  the  ordi- 
nary courfe  of  appeal,  when  the  judgment  is  not  in  the  laft  refort, 
or  by  civile  requite  when  it  is ;  and  when  the  party  has  allowed  the 
time  for  thefe  to  elapfei  without  impeaching  the  judgment,  the 

nullities  ire  cured. 

JIL   Cf 
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f  II.     Of  NuUitUs  in  refpiEt  of  the  Parties  bitween  whom  Judgments 

an  given. 

P  A  judgment,  to  be  valkly  ought  to  be  given  between 

perfons  capable  of  being  parties  in  a  judicial  proceedings 
or  as  it  is  ex  pre  (Ted,  of  ft  ending  in  judgment,  **  qudt  habent  legUi*^ 
fnam  Jlandi  in  judicio  pcrfcnamy 

All  procedures  by,  or  againft,  perfons  incapable  of  being  fuch 
parties,  as  v/cU  as  the  judgments  founded  upon  fuch  procedures^ 
are  ipfojure  void. 

r  28  1  Perfons  incapable  of  being  parties  are,  ift.  thofe  who 
'have  loft  their  civil  ftate,  either  by  a  condemnation  Xo 
c.ip'tal  puniflimcnt,  or  by  rdigious  profeffion  j  neverthelefs  eccle- 
fiaftics  who  have  left  their  cloifters  to  fcrve  a.benefice,  fuch  as 
curffSy  and  regular  canons,  arc  de-jmed  capable  of  being  parties  to 
a  fuit,  either  as  plaintiffs  or  defendants ;  for  although  their  benefi<!e 
does  not  reftore  them  to  their  civil  ftate,  neverthelefs,  as  the  admi- 
niftration  of  the  revenues,  and  the  right  of  the  benefice,  as  well  as 
their  own  provifion  from  it,  arc  committed  to  their  charge,  it  is 
ncccfTary  that  they  fhould  be  enabled  to  be  parties  in  judicial 
proceedings,  refpefting  thofe  revenues  and  rights,  and  in  aftions 
arifing  from  penal  obligations,  contraftcd  by  them,  or  in  their 
favour. 

P^  ^  Minors,  who  are  under  the  authority  of  a  tutor,  are 
alfo  incapable  of  being  parties  in  a  fuit ;  the  a£lions  in 
which  tliey  arc  concerned  can  only  be  brought  by  their  tutors,  in 
the  quality  of  tutory  and  thofe  againft  them  can  likewife  only  be 
brought  againft  their  tutor,  in  his  quality  as  fuch,  and  not  againft 
themfelves. 

When  the  minor  has  not  any  tutor,  a  perfon  who  wiflies  to  in- 
ftitute  a  proceeding  againft  him,  ought  to  prcfent  a  memorial  to 
the  judge  of  the  domidl  of  the  minor,  praying  him  to  convene  the 
relations  of  the  minor,  for  the  purpofe  of  appointing  a  tutor,  ggainft 
whom  the  aftion  may  be  brought. 

When  minors  are  emancipated,  they  may  be  parties  themfelves, 
but  it  muft  be  with  the  affiftance  of  a  curator,  who  is  to  be  named 
for  that  purpofe  by  the  judge,  and  ought  to  be  included  in  the 
caufe. 

r^io  1       Women,  under  the  authority  of  a  huiband,  cannot,  in 

the  cuftomary  provinces,  fuc  or  be  fued,  without  being 

authorized  by  their  hufbands,  or  in  cafe  of  their  refufal  by  the 

court.     Therefore  it  is  not  fuf&cient  for  thofe  who  have  a  caufe  of 

N  n  a  afiion 
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zQXovi  againil  z  married  woman,  to  aiEgn  her,  without  aiEgninj 
her  hufband  alfo. 

A  wife  is  deemed  to  be  fufficicntly  authorized  wh«n  her  hufband 
is  a  party  with  her  in  the  caufe;  and  in  this  refpe£t  judicial  aAs 
are  different  from  thofe  which  are  extra-judicial ;  for  the  contra£l 
of  a  married  woman  is  not  valid  from  the  mere  circumllance  of  her 
hulband  being  a  party  with  her  to  the  contrad  \  it  is  requiGte  that 
he  ihould  authorize  her  in  exprefs  terms. 

T^ie  rule  that  a  married  woman  cannot  fue,  or  be  fued>  without 
being  authorized,  is  fubje£l  to.  fome  exceptions.  Our  Cttftom  of 
Orleans,  art,  200,  permits  her  to  proceed  without  her  hufband  on 
account  of  affronts  (injures J  which  (he  alleges  to  have  been  com- 
mitted againft  her,  and  to  defend  herfelf  againft  a£tions  for  aflfronts 
which  £he  is  alleged  >to  have  committed. 

P  ..  It  remains  to  obferve,  with  refped  to  all  perfons  who 
are  incapable  of  being  parties  to  a  fuit,  that  this  incapacity 
does  not  prevent  an  accufation  being  maintained  againft  them, 
when  they  have  committed  any  crime,  and  they  may  defend  them- 
felves  againft  fuch  accufation. 

P  .  From  the  principle  that  a  judgment  could  only  be  valid 
when  given  between  perfons  capable  of  being  parties  to  a 
fuit,  it  was  deduced  as  a  confequence  in  tlie  Roman  law,  that  a 
judgment  againft  a  party,  who  at  the  time  of  giving  it  was  dead, 
was  null ;  for  a  perfon  who  had  no  longer  any  exiftcnce  could  not 
have  any  capacity.  Upon  this  principle  Paulus  faid,  Eum,  qm  in 
rebus  humanis  non  fuit  fcntentia  Jata  tempore,  inefficaciter  condemna* 
turn  videri,    X.  i-jff'*  qua  funt,  ftne  Appn 

In  France,  when  the  death  of  either  of  the  parties  has  not  taken 
place  until  the  caufe  was  ready  for  judgment,  that  is  when  all  the 
procedures  are  complete,  and  the  caufe  has  been  fully  heard,  the 
death  of  either  party  does  not  prevent  the  judge  from  giving  a 
valid  decifion.  This  is  the  difpofltion  of  the  firft  article  of  ///.  26* 
of  the  ordonnance  of  f  667,  which  has  thus  difregarded  the  fubdety 
of  law,  in  order  to  avoid  the  fuperfluous  delays  and  expence  that 
would  arife  from  a  renewal  of  the  proceeding. 

When  a  party  dies  in  the  courfe  of  the  proceeding,  and  the  pro- 
cureur  notifies  his  death  to  the  procureur  of  the  other  party,  which 
is  called  an  exoim  de  mart,  ihe  other  party  cannot  take  any  further 
proceedings,  and  no  judgment  can  be  given  until  tlie  caufe  has 
been  refumed  by  the  heirs,  or  other  fucceflbrs  of  the  deceafcd ;  or 
after  ai&gning  him  to  refame  it,  a  judgment  has  been  given  that  it 
(hall  be  taken  as  refumed ;  and  all  proceedings  between  the  notifi- 
cation of  the  death  and  the  xcfumption  of  the  cafe,  and  the  judg- 
ments 
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ments  upon  them  arc  abfolutcly  void,  d.  tit.  art.  i  &  3.  Until  the 
death  is  fignified,  the  procedure  of  the  other  party,  and  the  judg* 
ments  thereon,  are  valid,     jtrt.  3. 

J.         -         A    judgment   is   alfo  null    when   a   party  has   fued 
or  defended,  on  behalf  of  another,  without  being  entitled 
to  do  To. 

For  inftance,  in  our  province  of  Orleans,  where  a  woman  under 
the  rank  of  nobility,  who  marries  a  fecond  time,  lofes  the  tutelage 
of  her  children,  and  does  not  carry  it  to  her  fecond  hufband,  if 
fuch  a  hufband,  under  a  miftake,  of  which  I  have  known  fome  in- 
flances,  makes  a  demand  on  behalf  of  the  children,  in  the  quality  of 
their  (tep-father,  the  judgment  upon  this  demand  will  be  null  for 
wan^  of  quvility. 

For  the  fame  reafon,  if  a  hufband,  who  may  inditute  and  defend 
actions  refpefling  the  moveable  property  of  his  wife  alone,  and 
without  her  concurrence,  fuppofing  by  miilake  that  it  is  the  fame 
thing  with  refpefl  to  her  landed  eftates,  inftitutes  or  defends  any 
a£lions  relative  to  thefe  without  his  wife,  in  the  quality  of  her  huf- 
band,  the  judgment  will  be  void.  For  the  fame  reafon,  if  a  tutor, 
after  his  authority  is  determined,  continues  to  proceed  on  behalf  of 
tlie  perfons  who  were  under  his  charge,  this  procedure  and  the 
judgment  thereon  will  be  nullities. 

But  if,  by  the  account  which  he  has  rendered,  he  has  charged 
himfelf  witli  what  was  owing  from  the  debtors  of  the  minor,  he 
may  proceed  in  his  own  name  againft  the  debtors,  as  having  a  cef- 
fion  of  their  debts. 
-  .       When  I  have  given  any  one  a  fpecial  procuration  to 

^  inftitute  a  demand  for  me,  *the  demand  ought  to  be  made 

in  my  name  *,  if  it  were  made  in  the  name  of  the  perfon  having  the 
procuration,  the  procedure  would  be  void ;  hence  the  maxim  that  na 
perfons  in  France  can  fue  by  procuration  but  the  king. 


\  III.  Of  Judgments  nuhich  are  null  in  refpeB  of  the  Judges  giving 
tbem,  or  on  account  of  the  Non-Obfervance  of  the  requifite  Forma* 
Kties. 

P  -        A  judgment  may  be  null  in  refpe£k  of  the  judge,  bjr 

^  whom  it  is  given,  when  he  was  without  charader,  as  if  he 

had  not  been  received  into  his  office,  if  he  was  under  an  interdic- 
tion, if  he  was  incompetent, 

Obferve,  that  the  nullity  arifing  from  thefe  defers  does  not 
operate  flenojurc^  but  muft  be  taken  advantage  of  by  appeal  to  a 

fuperior  court* 

N  n  2  The 
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r    ^g   T        The  non-obfervancc  of  fomc  formalities  may  alfo  tcii« 
der  the  judgment  void,  of  Vhich  fcveral  examples  may  be 
adduced. 

[The  illuftrationin  the  text  will  not  admit  of  an  intel- 
Jigible  tranflation  ;  the  eWc(k  of  it  may  be  ftatcd, 
by  the  cafe  of  Cgning  judgment  by  default,  without 
any  appearance  being  entered  by  or  for  the  defen- 
dant.] 

Thefe  nullities  do  not  operate  plena  Jure,  but  muft  be  taken*  ad- 
vantage of  by  way  of  oppofition  or  appeal,  or  when  the  judgment 
is  in  the  lafl  refort  by  civile  requete. 


ARTICLE     III. 

What  is  th€  Authority  ofKts  judicata  ? 

PI        Tlie  authority  of  res  Judicata  induces   a  prefumption 

that  every  thing  contained  in  the  judgment  is  true,  and 

this   prefumption   being^  yw'J"   ^   de  jure^   excludes    every    proof 

to    the  contrary  \   res  judicata  pro  veritate  uccipitur,  i.  207.  ff,  dt 
R*  /. 

For  xnftance,  the  party  who  is  condemned  to  pay  any  thing  is 
prefumed  really  to  owe  it  \  the  party  in  whofe  favour  the  judg- 
ment is  given,  may  confcqucntly,  after  fignifying  it,  compel  the 
other  to  pay  the  money,  by  the  fcizure  and  fale  of  his  ciF^ds, 
and  no  proof  can  be  received  from  him,  in  contradiftion  of  the 
debt. 

Via  verfdj  when  tlie  judgment  has  difmifTed  the  demand,  there 
arifes  fo  ftrong  a  prefumption,  that  the  things  demanded  are  not 
due,  that  the- demand  can  never  afterwards  be  renewed,  the  judg- 
ment produces  an  exception,  called  exceptio  rei  judicata^  which  pre- 
cludes the  demand  from  being  renewed. 

|-  «  -  As  the  authority  of  res  judicata^  excludes  all  proof  in 
contradidion  of  what  has  been  adjudged;  the  party 
againft  whom  the  judgment  has  pafTcd,  is  not  allowed  to  offer 
evidence  that  the  judge  has  fallen  into  any  error  of  calculation ; 
res  judicata^  ^fub  pratextu  computationis  itijlaureutur,  nullus  erit  liiium 
Jinis.     L,  2.  Cod,  de  Re  Judicata 

Neverthelefs,  if  the  error  appears  on  the  face  of  the  judgment 
itfelf,  it  may  be  reftified  ;  as  if  the  judgment  were  to  ftate  ;  "  We 
declare  James  to  be  indebted  to  Peter  in  50/.  for  hay,  and  in  25/. 
for  flraw;  which  fums,  amounting  together  to  100/.,  we  condemn 

him 
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him  to  pay,"  this  error  appearing  on  the  face  of  the  judgment  will 
correS  itfelf,  and  Peter  can  only  demand  75/.  and  not  100/.  JL.  i. 
j  X.Jf.  ^cfuntfint  Apell.  [a) 

The  authority  of  resjudicaloy  fo  completely  excludes  all  proof  to 
the  contrary,  that  the  party  againft  whom  the  judgment  has  been 
given,  cannot  impeach  it  even  by  decifive  writings,  which  have 
been  fince  difcovcrcd.  *^  Sub  fpede  novontm  itiflrumentorum  pbftea 
repertorum^  res  judicaias  rejlaurari  exemplo  grave  efi.  i.  4.  Cod.  de 
Re  Judicata 

This  principle,  that  a  judgment  cannot  be  refcindcd  on  account 

of  writings  being  afterwards  difcovered,  was,  in  the  Roman  law, 

fubjeci  to  an  exception,  in  cafes  where  the  judge,  on  account  of  the    *• 

doubtful  nature  of  the  caufe,  had    adminillered  the   fupplctory 

oath   to  the  party  in  whofe  favour  he  decided ;  in  this  cafe  the 

lofing    party  might  be  relieved  againft  the  judgment  upon   the 

ground  of  decifive  writing)  afterwards  difcovered.     L.   '^i,ff,  de     , 
Jurej.{b) 

This  exception  ought  not  to  be  allowed  in  the  law  of  France^ 

for  as  the  ordoanance  of  1667,  T*  35.  Art.  34,   only  allows  the 

party  againft  whom  an  arrets  or  judgment  in  the  laft  refort  has  been 

given,  the  benefit  of  a  chile  requite^  upon  the  fubfequent  difcovery 

of  fuch  writings,  where  it  appears  that  they  have  been  kept  back 

by  the  oppofite  party ;  it  follows,  that  it  cannot  be  admitted  ih  any 

other  cafe. 


ARTICLE    IV. 

Jf^itb  regard  to  what  Things  tie  Autionty  ofRcs  judicata  takes  effeff. 

.  .        The  authority  of  res  judicata  only  takes  effefl  with  re- 

gard to  the  objed  of  the  judgment. 

(«)  Si  calcoli  error  in  fententia  efle  dicatar,  appeUare  necefle  non  eft  ;  vcluti  fi  judex  iti 
prooantiaTerit :  '<  Cam  conftet,  Titium  Scio  ex  ilia  fpecie  quinqaaginta,  item  ex  ilia 
fpecie  tiginti  quiaque  debere  t  idcirco  Locium  Ticium  Seio  centum  condemoO)**  nam 
quoniam  error  computattonit  eft,  nee  appellare  necefle  eft,  et  cicra  provocatiooe m  corrigitur. 
Sed  ec  fi  hujut  qacflionis  judex  fcnteoliam  conftnnaTerit,  fi  quidem  ideo,  quod  qoinqua- 
ginta  et  TigincI  quinque  fieri  centum  putaveric;  adbuc  idem  error  compo'ationit  eftyocc 
appellare  oecefie  eft  ;  A  vero  idee,  quon'am  et  alias  fpeclea  vig'nii  qulnque  fuilie  dixeric, 
appe'lationi  locui  eft. 

(^)  Adffloneodi  fumoa,  interdum  ctiam  ^ft  jasjurandttm  exadom,  permitti  conftitu- 
tiooibat  Principum,  ex  incegro  canram  agcre,  fi  quit  nova  inftrumema  (e  inveniire  dicat, 
^ibut  nunc  folit  ufurus  fit.  Sed  he  conftitutiooet  tunc  tidentur  locum  habere,  cum  « 
jodice  aliquii  abfolutat  fucrit ;  folent  eoim  liepe  judices,  indubua  caufis,  exado  juieju. 
rando,  fecuodun  eum  judicare,  qui  juraverit*  Quod  fi  aliat  inter  ipfos  jurrjurando  tranC* 
adum  fit  n^otiuD,  noo  conccditur  eandem  caufam  retia&are. 

N  n  4  Therefore 
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Therefore  a  party  whofe  demand  has  been  dtfmtfled,  can  only 
be  excluded  by  the  exception  ret  Judicata  from  making  a  new  dc« 
mandj  if  the  objecl  of  the  demand  is  the  fan^ . 

For  this  purpofc  three  things  muft  concur;  ift.  The  demand 
muft  be  of  the  fame  thing  \  2d|  It  mull  be  for  the  fame  caufe } 
3d|  It  muft  be  made  in  the  fame  quality. 

^um  quariiur  hac  exceptio  (ret  judicata)  noceai  necne  ;  infpicicn^ 
dtifti  ifi  an  idem  corpus  Jit  ^  quantitas  eadcm,  idem  jus  £  et  an  eadem 
cauja  petendi,  et  endem  conditio  perfotiarum  ;  qux  nifi  omnia  concurraui<^ 
ftlia  Til  eft.     X.  13.     L.  13.  L.  l/^.ff.  de  Excep.  Rei  Judicata 

But  if  there  is  this  concurrence,  it  is  immaterial  whether  the  de- 
mand be  made  eodem  an  diverfi  genere  judicii. 


§  I.     Ofihefirjl  Requiftte  ut  fit  eadem  res* 

.  •  This  principle,  that  xhc  exceptio  rei  judicata  can  only 

avail  in  cafe  the  fecond  demand  is  for  the  fame  thing 
as  the  firft,  muft  not  be  underftood  too  literally.  "  Idem  corpus 
in  hoc  €xeepti9tt€  non  utique  omtii  priftina  quantitate  vel  fervatdy  nulla 
rndfiHiom  dimintstioneve  faBd ;  fed  pinguius  pro  communi  utilitaie 
accipitur.^  L*  Xi^n  ff.de  Excep,  Rei  Judicat. 

For  inftance*  although  the  flock  which  I  demand  now,  does  not 
confift  of  the  fame  (heep  which  it  did  at  the  time  of  the  former 
demand  ;  the  demand  is  for  the  fame  thing,  and  therefore  is  not 
receivable,  *•  Si  petiero  gregem  (et  vi^us  fueroj^  et  vet  auRo  vel 
tninuto  nutnero  gregiSf  iterum  eundem  gregem  petere  ohftahit  tnibi  «- 
ctptior  L.  21. $  i.ff.  di  Tit. 

p  ^        I  am  likewife  held  to  demand  the  fame  thing,  when 

I  demand  any  thing  which  forms  a  part  of  it.     *<  Sed  et 

Ji  J^eciaU  corpus  ex gregc pctam^  puto  ohftaturam  exceptionemC*  ^.  X.  2 1. 

This  is  laid  down  by  Ulpian^  '^  Si  quts^  quum  Mum  petiffet^  par^ 
tern  petatf  exceptio  rei  judicata  nocet,  nam  pars  in  toto  eft;  eadem  enim 
res  aceipiiur^  etji  pars  petatur  ejus  quod  totum  petitutn  ejl^  nee  inierejl 
utrum  in  eorpore  hoc  quaratur,  an  in  quafititatCf  vel  injure,**  L.  T.ff* 
dt  Excep.  Rei  Judicata 

P  -        I  am  alfo  held  to  demand  the  fame  tiling,  which  was 

before  in  judgment,  when  I  demand  any  thing  ifluing 
from  it,  and  which  could  only  belong  to  me,  fo  far  as  the  thing 
from  which  it  iffued  would  have  done  fo. 

For  inftance,  if  I  have  demanded  from  you  In  the  courts  of  one 
of  our  Colonies  a  female   negrOf  alleging  that  I  had  bought  her 

from 
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from  you^  and  paid  for  her,  and  my  demand  has  been  difmifled 
by  a  judgment  in  the  lad  refort,  I  cannot  afterwards,  upon  the  fame 
grounds,  demand  a  child,  of  which  (he  has  been  delivered,  for  as  I 
could  have  no  other  title  to  the  child,  than  I  had  to  the  mother, 
that  would  be  renewing  the  queftion  which  had  been  determined 
by  the  former  judgment.  ««  Siancillam  pragnantefji petlero  (fuppU 
it  vlcfusfueroJiCtpoftlitem  conteftatam  conceperit  etpeptrtrit^  moxfartum 
ejus  petam^  utrum  idem  petire  viieor^  an  aliud,  magn^  queftionis  eft^  et 
quidfm  ita  definiri  potefl^  toties  eandem  rem  agiy  quoties  apud  Judictm 
pofteriorem  idquaritur,  quod  apudpriorem  quafitum  ejl:  in  Im  igiturfen 
cmnibus  exceptio  [reijudicatj)  nocetJ*  d.L.  7.  §  i. 
r  -,        For  the  fame  reafon,  if  I  fail  in  my  demand  for  a 

principal  fum,  I  cannot  afterwards  demand  the  intereft 
which  would  only  be  due  as  ariHng  from  the  principal.  The  con- 
verfe  of  this  does  not  hold  good,  for  though  I  have  failed  in  my 
demand  of  the  intereft,  I  may  ftill  demand  the  principal,  for  the 
principal  may  be  due  in  cafes  when  the  intereft  is  not.  <<  Si  in 
judicloaBum  fttfufuraquefoU  petitaftntf  non  e/i  verendum  ne  ncceat 
exceptio  rei Judicata,^*  L,  3.  ^.  </•  /. 

P  -.        If  I  have  failed  in  a  demand  againft  you  for  a  foot- 

way over  your  eftate,  and  afterwards  demand  a  right  of 
way  for  beafts  of  burthen,  fliall  I  be  held  to  demand  the  fame 
thing,  and  will  you  confequently  be  entitled  to  ^oppofe  the  excep- 
tion ret  judicata  ?  The  reafon  of  doubting  in  favour  of  the  affir- 
mative isy  t!iat  the  prefent  right  feems  to  include  the  former,  fince 
^  hoever  has  a  right  of  paflage  for  beafts  iA  burthen,  has  alfo  a  right 
to  a  foot-way  \  and  as  it  has  been  decided  that  I  have  no  right 
to  a  foot-way,  it  follows  a  fortiori^  that  I  have  not  the  other  \  the 
reafon  for  deciding  the  contrary  is,  that  as  thefe  rights  of  fervitude 
are  entirely  diftinfl,  the  demand  of  one  of  them  has  a  difierent  ob- 
je&  from  the  demand  of  the  other,  and  therefore  it  cannot  be  faid 
that  I  am  demanding  the  fame  thing  which  I  did  before,  and  con- 
fequently my  demand  cannot  be  barred  by  the  exception  reijudi^ 
cata.  To  the  argument  adduced  on  the  other  fide,  I  anfwer,  that 
it  has  only  been  decided  that  I  had  not  any  foot-way,  nor  confe- 
quently a  fortiori^  any  cattle  road  by  virtue  of  fuch  foot-Mray  $  it  does 
not  follow,  that  I  may  not  have  another  kind  of  fervitude  for  a 
cattle  way,TefpsQing  which  there  was  not  any  queftion  in  the  for- 
mer judgment..  This  is  decided  by  Ulpian.  Siquis  iter  petierit,  deinde 
tiSfum  petat;  puto  fortius  dtjendendum  aliudvideri  tunc  petitum  eJiui* 
nunc  et  ideo  exceptionem  rei  judicata  cejfare.     L.  1 1.  $  6.ff>  d.  Tit, 

The  contrary  muft  be  decided,  when  the  demand,  although  more 
ex  tenfi  ve,  is  for  the  fame  kind  of  fervitude.  Of  which  Africanus  gives  the 

following 
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foHowing  example  :  "  *V^,?'  tecum  jus  mihi  effe  ades  mens  ufyue  ad 
decent  pedes  ditius  toUere^  poji  ago  jus  mihi  ejfe  ufque  ad  viginti  pedes  aU 
tins  toliere:  except io  rei  judicata  procul  dubio  ohjlahity  fed  etftrurfus 
ita  agam  jus  mihi  eJfe  ad  alios  decem  pedes  iollere^  ohjlabit  excepting 
cum  aliter  fuperior  pars  jure  haheri  non  pofft^  quamfi  inferior  quoqne 
jure  habeatur.     L.  26, j^.  di£f.  Tit. 


}  II.     Of  the  fccond  Rcquifte  that  the  Demand  be  founded  on  the  fame 

Caufe  (ut  fit  eadem  caufa  petendi.) 

-  ^  _  It  is  not  a  fufllcient  ground  for  the  exception  reijudi* 
catay  that  the  prcfent  demand  is  for  the  fame  thing, 
unlefs  it  is  alfo  for  the  fame  caufe,  oportet  ut  Jit  eadem  caufa 
petendi. 

There  Is  in  this  rcfpcfi  a  difference  between  perfonal  aflions  and 
real. 

Although  I  have  failed  in  a  perfonal  aflion,  by  which  I  demand- 
ed any  thing  as  due  from  you,  by  virtue  of  a  certain  caufe  of  obli- 
gation \  this  does  not  preclude  me  from  demanding  the  fame  thing, 
as  due  for  a  different  caufe. 

Suppofe  for  inftancc,  it  has  been  agreed  between  you  and  mc, 
that  for  a  piece  of  work  which  I  was  to  do  for  you,  and  have 
aftually  done,  you  fhould  give  mc  10/.  or  your  horfe,  at  my  elec- 
tion ;  afterwards  you  fell  mc  the  horfe  for  a  certain  price,  and  I 
inftitute  the  action  ex  empto  againft  you  to  deliver  it,  and  not  bein^ 
able  to  prove  the  fale,  the  demand  is  difmiffed,  this  does  not  pre- 
clude mc  from  demanding  the  fame  horfe,  by  the  oBio  ex  prefcript'u 
verbis^  by  virtue  of  the  agreement. 

On  the  contrary,  in  real  a£^ions ;  if  I  claim  any  thing  which 
you  pofiefs,  and  which  I  pretend  belongs  to  me,  a  judgment  in 
your  favour  would  preclude  me,  from  making  any  new  demand 
againft  you  for  the  fame  thing,  even  if  I  fliould  offier  to  (hew  that 
it  belonged  to  me,  on  a  different  account  from  that  on  whibh  I  had 
claimed  it  before. 

The  reafon  of  the  difference  is,  that  the  fame  thing  may  be  due 
to  mc  by  virtue  of  different  obligations,  and  I  have  as  many  differ- 
ent claims,  and  as  many  aflions  againft  my  debtor,  as  there  are  dif- 
ferent caufes  of  obligation,  which  aftions  involve  as  many  differ- 
ent queftions,  and  a  judgment  difmifling  one  of  them,  decides 
nothing  with  regard  to  the  others,  and  confequently  cannot  pre- 
clude me  from  purfuing  them  ;  the  judgment  in  the  adiion  ex  emptVy 
which  decides  that  you  do  not  owe  me  the  horfe  by  virtue  of  the 
fale,  docs  not  eftablilh  that  you  do  not  owe  it  to  mc  by  virtue  of 

adif- 
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a  cUfierent  contra£^,nor  confequently  preclude  me  from  demanding 
it,  by  an  adion  founded  upon  fuch  contrail. 

It  is  othcrwife  with  refpedl  to  the  right  of  property ;  although 
there  may  be  feveral  different  claims  for  the  fame  thing,  there  can 
be  only  one  right  of  property  in  it ;  therefore,  when  my  demand 
againft  you,  claiming  the  property  of  a  certain  thing  has  been  dif- 
mi  fled,  and  it  has  been  decided  tliat  the  thing  does  not  belong  to 
me,  I  can  have  no  other  a£lion  againft  you  founded  upon  a  claim  of 
the  fame  property,  for  that  would  be  to  renew  the  queftion  already 
decided,  for  the  fingle  queftion  was  whether  the  thing  belonged  to 
me  or  not ;  and  it  is  of  no  fignification  that  I  omitted  to  propofe 
any  claim,  upon  which  the  demand  could  have  been  eftabliihed  ;  it 
is  fufficient  that  it  might  have  been  propofed. 

This  is  laid  down  hy  Paulus,  ABiones  in  perfonamah  aftiombus  in  rem 
in  hoc  differunt^  quod  cum  eadem  res  ab  eodem  mihi  dibtatur^Jmgulat 
Migationes  JinguU  caufa  fequuntur^  nee  uila  earum  alterius  petitime  W- 
tiatur  :  at  qtmm  in  rem  agOy  non  exprejfd  cattfdy  ex  qua  rem  meam  effe  dico 
omnes  caufa  una  petit :one  bpprehenduntur :  neque  enim  an^ius  quam 
feme!  res  mea  ej/e  pote/f^ftpius  autem  deberi  pote/l.  L.  14.  ^2*ff^de 
Except.  Rei  Jud. 

Hence  the  rule,  non  ut  ex  pluribus  caufis  deberi  nobis  idem  pcteft^  ita 
pluribus  caujts  idem  poffit  noflrum  ejje, 

P  -        What  has  been  faid  refpefting  a  real  aflion,  only 

holds  good  M'hen  the  demand  has  been  made  in  a  general 
manner,  and  without  reftri£tIon,  for  if  it  was  reftrained  to  a 
certain  ground,  upon  which  I  claimed  to  be  the  proprietor  of 
the  thing  in  queftion,  a  judgment  that  I  was  not  entitled  upon 
that  ground,  would  not  exclude  me  from  demanding  it  upon  any 
other. 

For  inftance,  if  I  claimed  an  eftate  as  heir  at  law  of  a  relation^ 
and  difputed  his  will  on  the  ground  of  its  being  forged,  or  invalid,' 
although  I  failed  in  my  demand,  I  fhould  not  be  precluded  from* 
demanding  the  fame  eftate  upon  any  other  ground.  Etji  qiutfturus 
titulus  prior  inojj^oft  tejlameiiti  caufam  hahuijfet^  judicata  rei  prefcripti^ 
'  non.ohjlaret  eandem  her  edit  at  em  alid  caufd  vindicanti.  X.  3,  Cod.  di 
Pet.  Hered.  adde.  L.  47.^.  de  Pet.  Hered.  {a) 
_  ^  -  However  general  the  firft  demand  may  have  been, 
the  judgment  does  not  preclude  me  from  making  a  new 
ckim,  by  virtue  of  a  title  which  has  fmce  accrued,  for  the  decKon 
that  I  was  not  the  proprietor  at  that  time,  d6es  not  prevent  my 

« 

(«}  Lucius  Tititts,  cum  in  falfi  teAamenti  propinqui  accufatiooe  non  obtinoerit,  qocro 
ande  non  jure  fi&o,  occ  6gnato  te(^amento  <)ueiela  illi  cbmpetere  pofHt  f  Refpondir,  noii 
ideo  lepelli  ab  loUati-jiie  non  jure  U&\  tef^amenti,  quod  la  falli  accufatiooe  non  ohrinnertt. 

afterwards 
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afterwards  becoming  fuch.  The  queilion  whether  I  hare  acquired 
the  property,  by  a  title  which  has  accrued  fince  the  judgment,  is 
entirely  different  from  that  before  decided ;  for  it  is  a  fettled  prin- 
ciple that  the  exceptio  ret  judicata^  only  applies  when  the  fame  quef- 
tion  is  renewed,  which  has  already  been  decided. 


$  III.     Of  the  third  Requijitey  that  the  Condition  of  the  Perfons  Jbeuld 

he  the  fame* 

-  -        The  third  requifite  to  the  exception  myWiV^/iT,  is  that 

the  perfon  who  demands  the  fame  thing  as  before,  (hould 
demand  it  in  the  fame  quality,  and  that  the  demand  fliould  aifo  be 
made  from  the  defendant,  in  the  fame  quality  as  before.  For  in- 
ftance,  if  I  demand  any  thing  from  you  merely  in  the  quality  of 
tutor  of  a  minor,  a  failure  in  that  demand  does  not  prevent  my 
making  another  in  my  own  right,  and  vice  verfd^  for  in  the  firft 
cafe, I  was  not,  properly  fpeaking,  a  party;  the  real  party  was  the 
minor,  by  my  miniltry ;  the  new  demand  in  my  own  name  is  not  then 
betwcCTi  the  fame  parties,  and  cannot  be  precluded  by  the  deciiion 
of  the  firft  \  the  authority  of  which  only  prevails  between  the 
lame  patties,  as  we  have  already  feen. 


I IV,  That  it  it  immaterial  whether  the  Demfind  he  made  in  the  fame 
tr  a  different  Form  of  Proceeding  (eodem  an  diverfo  genere 
Judicii.) 

P  -       Provided  the  three  things,  which,  are  mentioned  in  the 

proceding  paragraphs  concur,  the  authority  of  res  judicata 
equally  attaches^  whether  the  demand  is  made  in  the  fame  form 
of  a£^ion  or  another.  Eodem  an  diverfo  genere  judicii  genrraCter, 
mt  Julianus  definite  exceptio  rei  judicata  ohflaty  quotiej  inter  eafdem 
perfonaj  eadem  qmjlio  rcvocatur^  vcl  alio  genere  judicii.  X.  7.  $  4.^ 
de  Ex.  Rei  Jud. 

Several  inftances  may  be  ftated  of  this  principle :  fuppofe,  for  ex* 
ample»  you  proceed  againft  me  by  the  aflion  quanta  minoris^  to 
obtain  an  abatement  in  the  price  of  a  horfe,  which  you  allege  to 
have  a  certain  fault  againfl  which  I  have  warranted  him,  it  is  de* 
cided  that  the  horfe  has  not  that  fault,  or  that  the  warranty  did 
not  extend  to  it,  and  the  demand  is  difmified  }  if  you  afterwards 
inftitute  another  adion  againft  me  to  refcind  the  fale,  on  account 
of  the  fame  fault,  I  may  oppofe  the  exception  rei  judicata^  although 
the  new  demand  is  made  in  a  different  formj  and  aims  at  a  dlf* 

fcrcttt 
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ferent  conclufion,  the  three  requtfites  already  mentioned  concur, 

it  is  the  fame  horfe,  eadem  res^  there  is  alfo  eadem  caufa  petendi^  for 

the  qucftion  in  both  cafes  is,  whether  I  have  warranted  againft  the  , 

fault  which  you  complain  of,  and  the  quellipn  is  between  the  fame 

parties,   the  difference   of  the   a£lions,    and    of   the   conditions, 

does  not  prevent  their  having  the  fame  objed  and  being  eitdem 

res^  cum  quis  aBlonem  tnutat,  et  exptrltur^  dummodo  de  eadem  re  ex- 

pertatur^  etfi  diverfo  genere  anionis  quam  infiituat  videtur  de  eadem  re 
^gere.  (a) 

/ 

\ 

ARTICLE    V. 

Between  what  Perjbns  tie  Aathorltj  j/'Rcs  judicata  takes  place. 

r  c  I  1  '^^  authority  of  res  judicata  only  takes  place  between 
the  parties  to  the  judgment,  it  gives  no  right  to  or  againft 
third  perfons,  res  inter  alios  Judicata,  neque  emolumentum  esfferre  bis 
qui  judicio  non  interfiderunt,  neque  prejudicium  Jolent  irrogare.  L*2* 
Cod^  ^uih,  resjud.  non  nacet, 

Sape  conjtitutum  efi  res  inter  aiics  judicatas  aliis  nen  pr^udicare* 
L.  6»  '^n  de  Re  jud. 

In  order  to  apply  this  principle,  we  muft  inquire  what  perfoiis 
are  to  be  confidered  as  the  fame  parties,  fo  that  the  judgment  is  to 
be  held  conclufive  between  them,  and  between  what  perfons  on  the 
other  hand  the  judgment  is  to  be  regarded  as  res  inter  alios  judicata^ 
fr6m  which  no  right  can  enfue  for  or  againft  them. 
P  .        A  cafe  is  held  to  be  decided  between  the  fame  parties, 

not  only  when  the  fame  perfons  have  appeared  as  parties 
themfelves,  but  alfo  when  they  have  appeared  by  their  tutors,  cura- 
tors, or  other  ligitimate  adminiftrators. 

»  Thitdoarine  ii  clearly  illulrated  by  the  cafe  o^  ^tchtn  or  Hitebtf  w.  Csmj^iiff,  ^ 
3  ^ttf'  304.  %  BU  Si79  where  the  plaintiffs  having  failed  in  an  adiion  of  trover,  were 
not  allowrd  to  recover  in  aflbmpfit  for  money  ba<i  and  received.  It  appearing  to  Cht  court 
that  the  caufe  of  adton  mu  fach,  th^t  trover  might  have  been  fDainCatned ;  aod  that 
a  party  ftall  not  brinf  the  fame  caufe  oi''a6li(>ti  twice  ta  a  final  derermioatl^n  |  and  what 
ia  meant  b]r  the  fame  caufe  of  adion,  it  where  che  (ame  evidence  will  fupport  both  the 
aflionSf  although  the  aAi'ini  may  ht|>pen  to  be  grounded  upon  different  wrtti,  and  thia 
ia  the  teft  to  know  whether  a  final  determination  ia  a  fivmer  a|Stion  ii  a  bar  or  not  to  a 
fubfe^uent  aAion. 

'  In  the  inilance  dted  in  the  tett,  the  Kn^b  and  the  JtMmraUw  would  I  conceive  certain- 
ly coSncide,  foci  ap^hcnd  there  ii  no  cafe  in  which  tbe  purchafcr  of  a  horfe  having  a  right 
on  account  of  a  filfe  warranty  to  return  him,  and  rvfcind  tbe  faie^  may  not  bring  an  aQion 
00  the  cafe  upon  the  warranty,  but  in  theconverfe  cafe,  to  fupport  an  aAion  founded  oa  the 
refciffinn  of  tbe  fatet  there  muft  be  a  return  within  a  reafooable  time,  which  ia  not  necef* 
fjry  loan  aAion  on  the  warranty  j  therefore  a  fiiiiuce  ia  tke  firft^  U  not  oecelTirily  a  bar 
to  the  other. 

For 
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.  For  inftance,  if  the  tutor  of  a  minor  makes  a  demand  upon  me 
M)  that  quality,  which  is  difmifled,  and  the  minor»  after  he  comes 
of  age,  prefers  the  fame  demand,  he  may  be  repelled  by  the  titcepilo 
ret  judicata^  for  he  is  confidered  as  tlie  real  party  in  the  former 
caufe. 

For  the  fame  reafons,  if  the  officers  of  a  parifh  inftitute  a  de- 
mand againft  me,  in  that  charadier  which  has  been  difmifled,  and 
their  fuccefibrs  make  the  fame  demand,  I  may  oppofe  the  exception 
ret  judicata  \  for  the  parifh  was  party  to  the  firft  demand,  and  can- 
not,  by  the  miniftry  of  its  new  officers,  repeat  a  demand  which  was 
decided  againft  it,  in  the  pcrfons  of  their  predeccflbrs. 
P  -        The   fucccfTors  of  the  parties,  are  confidcred  as  the 

parties  themfelves,  and  therefore  a  judgment  has  the  fame 
authority  for  or  againft  them,  as  it  had  with  refped  to  thofe  whom 
they  have  fucceeded. 

For  inftasce,  a  judgment  of.  difmiffiil  againft  you,  gives  me  the 
fame  exception  againft  your  heirs,  as  againft  yourfelf . 
P  -        This   is  quite   indubitable  with  refpeA  to  heirs  and 

other  univcrfal  fucceifors,  who  are  in  ioco  h^redum.  In 
real  aQions,  the  perfon  who  fuccceds  another  in  the  fubjed  of 
the  fuit,  even  by  a  particular  title,  is  regarded  as  the  fame  party. 

.  For  inftance,  if  you  claim  a  certain  eftate  from  Peter ^  the  judg- 
ment which  difcharges  him  from  your  demand,  will  give  the  exctftia 
rei Jiidicat^f  to  any  perfon  afterwards  purchafing  from  him,  for 
the  purchafer  is  confldered  as  the  fame  party.  Z.  1 1 .  §  3 .  ^.  </^  Exc. 
Judicat,  {a) 

For  the  fame  reafon,  if  I  have  a  difpute  with  the  owner  of  an 
adjoining  eftate,  for  the  purpofe  of  compelling  him  to  remove  a 
work  which  as  I  allege  throws  the  water  from  his  eftate  upon 
mine,  and  after  judgment  either  of  us  fells  our  eftate,  the  excepiio  rn 
judicata  will  be  allowed  for  or  againft  the  purchafer.  de  L, 
§9.{b) 

Th^rlaws  cited  relate  to  a  purchafer,  and  there  is  no  queftion  but 
that  he  has  the  fame  exceptions  as  the  feller,  who  would  be  bound 
to  defend  any  zCtion  againft  him,  and  to  fave  him  harmlefs  from 
the  confequences  of  it. 

{a)  Jttllftnni  fcrtbit :  Cum  rgo  et  tu  beredetTitioextitKTtmus ;  (i  tu  partem  fundty  quna 
totum  hcrcdilviuiD  dicebfts»  a  Semprooio  pctieris|  et  vidut  fuerit  j  mox  eandem  p«rtcjn  a 
S«fflpronio  emcro  i  agen^  mccum  famllic  ercifcvndc,  ezceptio  obftabit ;  qaia  ret  judi> 
citafitiottf  tc  «t  fendicoram  meum  :  nam  etfi  anteeandem  lem  petillem,  ec  agcx«B 
laailia  cHcifcaodc  j  obttaict  cscepdoy  Quod  retjudk^ufit  inter  me  ti  u. 

.  (^)  SI  Cftto  cum  TiciDO  aqus  pUtic  arcendBi  delodc  altciuternofirum  pnedium  vea- 
dtdcricyct  emptor  agat,Ycl  cum  co  agatur,  hmz  exceptio  oocet  j  (led  dc  co  opcrcj  quod  jam 
em  faftum,  cum  judicium  accipemur. 

Altliough 
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Alcbough  this  reafon  does  not  extend  to  fucceflbrs  by  a  lucrative 
title,  to  which  no  warranty  is  attached,  they  arc  nevcrthclefs  to  be 
confidered  as  the  fame  parties,  with  the  perfons  whom  they  have 
fucceedcd  in  the  prop::rty  in  quellion,  and  have  the  fame  benefit 
of  the  judgment. 

For  inilance,  if  I  have  obtained  a  decifion  againd  you,  that  my 
cdate  did  not  belong  to  you,  or  that  it  was  nojt  fubje£l:  to  a  Servi- 
tude claimed  by  you,  and  you  afterwards  inditute  a  fimilat  claim 
again  (I  the  perfon  to  whom  I  have  given  the  edate,  he  may  oppofe 
-  the  exception  rci  judicata,  agaiaft  you,  as  having  fucceedcd  to  my 
rights. 

The  reafon  is,  that  as  we  are  deemed  in  agreements  rt*fpe£ting 
any  thing  which  belongs  to  us,  to  ftipulate  for  our  fuccefTors,  and 
the  right  arifing  from  the  agreement  p-ifles  to  them,  as  we  have  feen, 
fupra,  n.  67.  78.  So  when  we  engage  in  a  litigation,  refped^ing  any 
thing  which  may  belong  to  us,  we  are  deemed  to  contend  a«b  well 
for  ourfeives,  as  for  all  who  may  fucceed  us  ;  and  the  right  arifing 
from  the  Judgment,  ought  to  pafs  to  all  our  fucceflbrs,  eadtm  enim 
Met  ejfe  r^tis^  juJicioruin  in  quibus  videmur  qtuifi  contrahere  cottven* 
iionemm 

r  ^  •«  And  as  a  fucceflbr  is  intiiled  to  the  benefit  of  a  judg« 
mcnt  in  favour  of  the  pcrfcn  under  wlu>m  he  claims,  a 
judgment  agalnft  the  latter  may,  ^}ic€  verfd,  be  oppofed  to  the  for- 
mer, provided  his  tide  has  only  accrued  fubfcquent  to  die  procefs 
upon  which  the  judgment  was  given.  For  inftance,  Peler  claims 
an  cilate  from  you,  and  judgment  is  given  againd  him,  he  after- 
wards gives  me  a  fpccial  hypothecation  upon  the  edate,  whereupon 
I  inditute  an  acflion  agaiud  you,  you  may  cppofe  the  exception 
reijtddjcata  againd  inc,  fcr  it  was  decided  by  the  judgment  againd 
Peltry  that  the  edate  did  not  belong  10  him,  and  confequendy  that 
he  could  not  hypothecate  it  to  me. 

It  would  be  othcrwife,  if  die  hyppriiecatlon  had  been  previous  to 
the  procefs  againd  you  ;  for  a  judgmem,  that'  Peter  was  not  at  tlut 
time  the  proprietor  of  the  edate,  does  not  decide  that  he  was  not 
fuchat  the  time  of  the  hypothecation.  And  if  I  flicw  tliat  be  was 
the  proprietor,  then  it  is  fudicicnt,  althougli  he  miglit  afterwards, 
and  at  the  time  of  the  procefs  with  you,  have  ce^ifcd  to  be  fo.Z*.  I  x« 
(  10.  J^.  de  Ex.  Re  Jud.  [a)  L.  ^.f.  de  Pig,  &  Hyp.  (*) 

Although 

(«)  si  rem,  qyam  a  te  petienc  Titiut  pigoarl  Seid  d£<;eat>  dtiode  Seiui  pigovjutu  ad* 
verfut  u  atacur  j  diftin^tteoctum  elt  quaailo  fliguon  dedic  1  nw,  ec  ii^idem  aiite^ uma 
pccciecj  non  oppoctet  el  oooere  cJiccptionem,  turn  ei  ille  petere  4cbui:,ct  e§9  Ulv^a 
habere  debeo  pigooiaticiam  adiooem,  LdC  poftea  (juam  petit,  pi^aori  ccdi^  c>J^i  elt»  ut 
ikoceat  eacepuo  vei  judicacx. 

{h)  Si  fvpcnua&t  debitor,  qai  scm  ioain  viadtcabat,  ^ntdftam  mm  fnUfi  tt^t.t 
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t 

P  -       Although  a  fucceilbr  Is  confidcrcd  as  a  party  to  a  judg- 

^  "^  menty  for  or  againft  the  perfon  under  whom  he  claims, 
the  latter  is  not  e  converfoz  party  to  a  judgment,  for  or  againft  the 
former,  and  therefore  fuch  a  judgment  cannot  be  taken  advantage 
of  by  or  againft  him.  Julianas  fcrihit  /  except Umem  ret  judicat£  a 
perjhna  autms  ad  emptorem  tranfire  filer  eg  retro  autem  ab  emptor e  ad 
autorem  revertinon  iebere.  L.  9.  $  2,ff.  de  Ex.  Ret  Jud. 

He  gives  the  following  example :  Si  b^reditariam  rem  vendideris^ 
ego  eandem  ab  emptore  petiero  et  vicero ;  petenti  ttbi  non  opponam 
exceptionem^  at  Ji  ea  res  judicata  non  Jit  inter  meet  eum  cut  vendidjfli, 
dia.§. 

Itemfi  viBus  fuero^  tu  adverfus  me  exeeptionem  non  habebis.  L,  xo. 
P  J.  .  We  have  eftabliihed  that  a  judgment  is  confidered  as 
having  intervened  between  the  fame  parties,  fo  far  as 
refpe£ks  either  the  parties  themfelves,  or  thofe  deriving  their 
title  under  them  ;  on  the  other  hand,  tlie  judgment  as  to  all  who 
were  not  parties  to  it,  either  by  themfelves,  or  thofe  under  whom 
they  claim,  is  res  inter  alios  judicata^  and  cannot  be  oppo(ed,  either 
by  or  agsiinft  them  ;  and  this  is  the  cafe  although  the  queftion  is 
the  Cune^  to  be  decided  upon  the  fame  principles,  and  depending 
upon  the  fame  fa£ls. 

This  will  appear  from  an  inftance  ftated  by  Paulus.  I  intruft  a 
fum  of  money  with  a  perfon  who  has  left  feveral  heirs,  I  demand 
from  one  of  thofe  heir^  the  reftitution  of  his  fhare^  and  the  judge, 
not  having  paid  fufficient  attention  to  my  proofs,  difmiflcs  the  de- 
mand ;  if  I  demand  from  the  other  heirs  the  fhares  for  which 
they  are  liable,  they  cannot  oppofe  againft  me  the  judgment  in 
favour  of  their  co-heir,  becaufe  with  rcfpefl  to  them  it  is  res  inter 
alios  judicata^  which  cannot  give  them  any  right,  although  the 
queftion  is  the  fame  with  that  already  decided  againft  me  in  fa- 
vour of  the  co-heir,  and  depends  on  the  fame  fa£ls,  that  is  to  fay, 
whether  I  really. bitAifted  the  money  to  the  d'eceafed,  or  whether 
he  returned  i^to  itie,  f$  cum  uno  herede  depofiti  aBumftt^  tamen  et 
cum  cetteris  b^tredibus  reSte  agetur^  necexceptio  rei  judicata  ei  proderit^ 
nam  etf$  eadem  quajlio  in  omnibus  judiciis  vertitur^  tamen  perfinarum 


ftnraB4«  eric  cfcditori  aAio  SenriiQi»  probaocit  rtt  hi  kmt  m  temptrtf  fMfigmu  e^mtsbe^ 
h^SKT iliha  fmi/i,,Std  et  fi  t'lAat  debitor  vindicui  htndittittm,  judex  aAionis  SerTiaoc, 
A^|le^  dc  hcrediUtt  difta  fenteoiiay  pigoiotit  caafam  infpicerc  debet.  ^  t.  Per  iajuriatB 
viftua  Bfttd  judicium,  rem  ^«am  pecierat,  poftea  pisnori  obligavic ;  noo  pint  habere 
craditor  potift,  quam  babct»  qat  pignnt  dedit.  Ergo  foaunofcbtMr  rei  judicata  ezcep« 
dene )  aoictfi  maxine  nuUam  proptiaiD>  ^ai  ? icitf  adlioncin  ezerccre  polBt :  noo  eaim 
^uodiUeaoababttt,  fed  fiid  iji  ea  ft  ^bc  pignori  daa  eft,  debitor  habuerit  confideraa- 
dam  eft. 

mutatio 
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mutatto  cum  quibui  Jingulis  fuo  nomine  agiiur  aliam  at  que  aliam  rem 
faciU     L.22.f.de  Ex*  Ret  Jud. 

This  principle,  that  the  authority  of  res  judicata  only  extends 
to  the  parties  to  the  caufe,  and  their  fucccflbrs,  is  connefted  with 
another,  which  we  have  eftablifhed  in  the  preceding  article,  viz. 
that  the  authority  of  res  judicata  only  applies  to  the  fame  thing 
which  was  before  in  judgment. 

For  inilanc^,  in  the  preceding  example,  the  judgment  in  fa- 
vour of  one  of  the  heirs  does  not  afford  the  exceptio  ret  judicata 
to  the  others,  not  only  as  berng  ref  inter  alios  judicata ^  but  alfo 
becaufe  the  objefk  of  the  demand  is  different ;  for  although  both 
the  demands  are  for  parts  of  the  fame  debt,  they  are  not  for  the 
fame  parts.  The  judgment  in  favour  of  the.  one  heir  has  decid- 
ed nothing  with  refpeft  to  the  parts  of  the  others,  and  therefore 
cannot  as  to  them  have  the  authority  of  res  judicata.  This  is 
whajt  is  meant  by  the  jurift  in  the  law  already  cited,  mutatio 
perfonarum  cum  quibusftngulisfuo  nomine  agitur  aliam  atque  aliam  rem 
facit. 

So,  when  the  creditor  has  left  feveral  heirs,  a  judgment  in  fa- 
vour of  the  debtor,  upon  the  demand  of  one,  cannot  be  oppofed  to 
the  others,  it  being  as  againfl  them,  res  inter  alios  judicatay  and  a  differ- 
ent thing  ;  for  the  parts  demanded  by  the  other  heirs,  although 
parts  of  the  fame  demand,  are  not  the  fame  parts,  which  were  be- 
fore ii>  judgment. 

P  -.        It  is  otherwife  when  the  thing  due  to  feveral  heirs,  or 

other  CO -proprietors,  isfomething  indivifible,  fuch  as  a  right 
of'fervitude  ;  for,  as  this  is  not  fufceptible  of  parts,  each  is  creditor 
or  co-proprietor  of  the  whole.  And  therefore  the  judgment,  upon 
the  demand  of  any  one,  has  the  fame  obje£t  as  the  demand  of  the 
others,  and  is  eadem  res ;  and  it  may  likewife^  be  faid,  that  it 
is  not  res  inter  alios  judicata^  with  refpe£t  to  the  other  credi- 
tors or  proprietors  ;  for,  from  the  indivifibility  of  their  right,  they 
are  regarded  as  the  fame  party,  and  therefore  the  authority  of  the 
judgment  extends  to  themfelves  :  if  it  was  in  favour  ^of  their  co- 
proprietor,  or  joint  creditor,  they  are  entitled  to  the  benefit  of  it ; 
if  it  was  agaiuft  him,  they  are  bound  by  it. 

Ncverthelefs,  if  the  judgment  was  given  by  collufion,  the  law 
allowed  the  others  to  renew  the  queftion,^  de  communi  fervitute 
gms  bene  quidem  deberi  intendit,/ed  aliquo  modo  litem  perdidit,  culpa  fud 
non  ejl  aquum  hoc  cateris  damno  ejfe^  fed  ft  per  colluftonem  cejftt  litem 
aiverfarioi  ceteris  dandam  effe  actionem  de  dolo  (that  is,  as 
the  Glofs  very  well  explains  it,  replicationem  de  dolo  contra  exceptionem 
reijudicaia).  L*  l^.ff.Ji^erv.Vind* 

Vott  I.      .       .  O  o  According 
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According  to  our  ufages,  the  judgment  againft  one  of  fcveral 
creditors,  or  co-proprietors  of  an  indivifible  right,  may  indeed  be 
oppofed  to  the  others  ;  but  they  are  not  obliged  to  allege  colluGon 
in  order  to  avoid  the  effedi  of  it :  they  may  appeal,  although  the 
immediate  party  has  acquiefced  ;  and  if  the  judgment  is  in  the  laft 
rcfort,  may  form  an  oppofition  to  it. 

So,  if  there  be  fevcral  debtors  of  an  indivifible  thing,  they  arc 
regarded  as  one  party,  and  confequently  a  judgment  againft  any 
of  them  is  deemed  to  be  againft  all,  except  that  thofe  who  were 
not  parties  tliemfelves  may  be  relieved  by  appeal  or- oppofition,  as 
above  mentioned. 

r  61  1  ^^  confequence  of  the  obligation  of  the  furety  being 
dependant  upon  that  of  the  principal  debtor,  the  furety 
is  alfo  regarded  as  the  fame  party  with  the  principal,  with  refpedl 
to  whatever  is  decided  for  or  againft  him.  Therefore,  if  the  de* 
mand  againft  the  principal  has  been  difmiflcd,  provided  it  was  not 
upon  grounds  perfonal  to  himfelf,  the  furety  may,  in  cafe  he  is 
afterwards  proceeded  againft,  oppofe  the  exceptio  ret  judicata  to  the 
creditor.  Si  pro  fervo  meo fidejujferis  et  mecum  de  peculio  aBum  eji 
(fupplc  et  judicatum  Jit  nihil  a  fervo  meo  ydeheri)ift  pojlea  te  cum  eo 
nomine  agatur  ep^clpiendum  ejl  de  re  judicata.  L,  2i*  $4.  de  Ex.  Rei 
Jud, 

The  creditor  cannot  in  this  cafe  xepiy,  that  it  is  res  infer  aim 
judicata  \  for,  as  it  is  of  the  eilence  of  the  engagement  of  a  furety,, 
that  his  obligation  depends  upon  that  of  his  principal,  that  the 
furety  cannot  owe  more  than  the  principal,  and  that  he  may 
oppofe  al}  the  exceptions  in  retm^  which  could  be  oppofed  by 
the  principal ;  it  follows,  that  whatever  has  been  decided  ia 
favour  of  the  principal,  oiuft  be  taken  to  be  decided  in  favoar  of 
the  furety,  who  ought  in  this  re(pe£l  to  be  confidered  as  the  fame 
party. 

Vice  verfdy  when  the  judgment  was  againft  the  principal,  the 
creditor  may  oppofe  it  to  the  furety,  and  demand  that  it  Ihould 
be  carried  into  execution  againft  him,  but  the  furety  is 
allowed  to  appeal  againft  this  judgment,  or  to  form  an  op- 
pofition to  it  if  it  is  in  the  Jaft  refort ;  admittuntur  ad  provo- 
candum  fidejujp/res  pro  eo  pro  quo  intervenerunt*  2..  5.  $  I-^  Ji 
ApelL 

.  ^  _  According  to  the  Roman  law,  the  right  of  the  legatees 
depended  upon  that  of  the  inftituted  heir,  and  there* 
fore  a  judgment  againft  the  heir,  declaring  the  teftament  to  be 
null,  was  not  looked  upon  as  res  inter  alios  judicata ^  with  refped 
to  the  legatees,  and  might  be  oppofed  to  them,  they  being  con« 
^  Cderedi 
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fidered,  on  account  of  the  dependency  of  their  right,  as  in  fome 
degree  as  the  fame  parties  %  but  they  are  admitted  to  appeal  from 
the  judgment,  X,.  5.  J  i  &  2*  ff.  de  Ape II:  [a)  ;  or  when  the 
judgment  was  in  the  laft  refort,  to  form  an  oppofition  to  it. 

It  was  otherwife  with  refpefi  to  a  judgment,  which,  upon  the 
demand  of  a  legatee,  declared  the  teftament  to  be  void,  and  dif- 
mifled  the  claim ;  this  with  refped  to  the  other  legatees  was  re- 
garded as  res  inter  alios  judicata^  which  could  not  be  oppofed  to 
them,  and  from  which  it  was  not  necefTary  .for  them  to  appeal. 
L.  i.ffi  de  Ex.  Rei  Jud.  (i)  The  reafon  of  the  difference  is,  that  the 
right  of  the  legatees  did  not  depend  upon  that  of  their  co-legatee^ 
againft  whom  the  judgment  was  given,  as  it  did  upon  that  of  the 
inftituted  heir,  cum  ah  inftitutione  beredis  ptndeant  omnia  qu€  tefioi^ 
mentQ  eontineniur. 


S  E  C  T  I  O  N    IV. 

Of  the  Oaths  of  the  Parties. 

P  J.  -  There  are  three  principal  kinds  of  oaths,  which  arc 
ufed  in  civil  fuits  ;  ift.  The  oath  which  one  of  the  par- 
ties defers  or  refers  back  to  the  other,  for  the  decifion  of  the  caufe, 
and  which  is  therefore  called  the  decifory  oath.  2d,  The  oath  to 
be  taken  by  a  party,  who  is  interrogated  upon  faAs  and  articles, 
3d,  The  oath  which  the  judge,  of  his  own  motion,  defers  to  one 
of  the  parties,  either  for  the  decifion  of  the  caufe,  or  in  order  to 
fix  and  determine  the  quantity  of  the  condemnation,  this  is  called 
juramentumjudiciale. 

ARTICLE     I. 

Of  the  Decifory  Oath. 

r  «  »  T       ^^  decifory  oath,  as  we  have  already  faid,  is  that 
which  one  of  the  parties  defers  or  refers  back  to  the 
other,  for  the  decifion  of  the  caufe« 

(«)  Si  htrti  infticntoi  vi^i  faerit  ab  eo,  qoi  dc  iiioffid«ro  tefttmento  agebat !  U» 
gitariii  ec  qui  libertatena  accepcrunt,  perm ir end um  eft  appetUre,  A  quer^nrur  per  cellufi* 
•nem  pronunciaium :  flcut  Divus  Plus  rcfcripiitij  §  t.  Idem  lefcripiir,  le^aurioi  caufam 
apdlattonif  agere  pofle. 

{h)  Cum  re«  tnicr  alioa  jodicacaa  oallum  aHit  prKjudkiam  fadaot  s  a  to  ttflameiitD  vbl 
Kbcrtat  data  cft^  tel  kgato  agi  poleft  :  licet  rvprum  vet  viricttm,  aut  oon  juttum  dicatur 
tcftuDfaCttm  i  ncc  fl  fupcratut  Aiott  leiaurim,  prsjodicium  Ubcrtati  hu 
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.  J  1/    With  refpeS  to  what  Thiftgs  the  Dccifory  Oath  may  be  ieferrei. 

P  g       -       The  decifory  oath  may  be  deferred  in  any  kind  of  qtS 
conteft  whatever,  in  queftions  of  pofleflion,  or  of  claim; 
in  perfonal  a&ionsy  and  in  rc^Xj  juijurandum  et  adpecumas^  et  at 
omnes  res  locum  habet*  L*  34- jf«  ^^  J^y* 

It  can,  hpwcver,  only  be  deferred  to  a  party  refpedling  Hs  own 
perfonal  a£ls  ;  a  party  is  not  obliged  to  take  it,  with  rcfped  to  the 
ads  of  another  perfon,  to  whom  he  is  heir,  or  to  whofe  rights  he 
has  fucceeded  \  Itut  although  I  cannot  be  ignorant  of  my  own  ad, 
whereat  I  am  not  obliged  to  know  the  ads  of  others*  whom  I 
may  reprefent,  heredi  ejus  cum  quo  centraBum  efi^jusjurandum  ieftrri 
nonpoteftt  Paulus,  ii.  I.  4. 

A  perfon,  therefore,  who  demands  from  me  the  price  of  any  thing, 
which  h«  alleges  that  he  has  fold  to  the  deceafed,  whom  I  hare 
fucceeded  as  heir,  cannot  defer  to  me  the  oath  with  refped  to  the 
fad  of  fale  :  for  that  is  not  my  ad,  but  the  ad  of  the  deceafed, 
which  I  am  not  obliged  to  know  \  but  the  oath  may,  according  to 
our  ufage,  be  deferred,  as  to  whether  I  have  any  perfonal  knowledge 
of  the  debt* 


,  §  II.     In  what  Cafes  the  Decifory  Oath  may  be  deferred. 

^  ^  -  The  plaintiff  may  defer  the  oath  to  the  defendanti 
whenever  he  conceives  that  he  has  not  a  fufficient  proof 
of  the  fad,  which  is  the  foundation  of  his  claim.  And  in  Eke 
manner,  the  defendant  may  defer  it  to  the  phintiffi  when  he  has 
not  a  fufficient  proof  of  his  defence. 

This  oath  may  be  demanded,  either  before  or  after  the  conteft* 
fttion  of  the  caufe»  upon  an  appealj  as  well  as  in  the  original 
fuit. 

It  is  a  controverted  queftion,  whether  any  commencemem 
of  proof  is  neceffary,  in  order  to  enable  the  plaintiff  to  defer 
the  oath.  The  Glofs^  ad  L.  3.  Cod.  de  Reb.  Credit.  Bartielus 
BalduSf  and  feveral  other  writers,  cited  by  Mafcardus  de  Prokat* 
coneluf  95  7»  require  fome  commencement  of  proof.  The  reafons 
which  they  allege  for  this  opinion,  art  ift,.  That  it  is  a  ge« 
neral  principle  of  the  law,  that  the  defendant  ought  to  be  difmifled 
from  a  demand,  which  is  not  proved  againft  him,  without  any 
proof  on  his  part  being  neceffary,  o/Bore  nmprAante^  qui  convetntur^ 
effi  nihil  i^e  pro/let^  obtitiebit.  £•  4,  Cod.  de  JBdendo.    Then,  fay 

6  tbejf 
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they,  the  defendant  ought  not  to  be  compiled  to  take  any  oath^ 
in  order  to  obtain  his  liberation  from  the  demand  againft  himt 
Gnce  the  law  fays,  that  he  is  not  bound  to  any  thing,  etfi  nihil 
ptdtjlet.     2d,  It  is  alfo  a  principle  of  law,  that  it  is  for  the  plaintiff 
to  fumi(h  the  proofs  of  his  demand,  and  not  for  the  defendant  to 
fumifh  proofs  againft  hirafelf,  intell'igitts  quod  intentionis  vefire  pn^ 
prias  adftrre  debitis  probatienei,  nee  ctdverfus  fe  at  adverfariis  adduci* 
Z.  7.  Cad.  de  Teft.     Then  the  plaintiff,  who  has  not  adduced  any 
proof  of  his  demand,  ihould  not  be  allowed  to  procure  one  by  the 
oath  of  the  defendant.     3d,  It  is  faid,  that  a  perfon  ought  not,  with- 
out any  ground,  to  involve  another  in  a  law  fuit,  and  put  him  to 
'  the  inconvenience  of  making  an  affirmation,  which  timid  perfont 
are  often  afraid  to  do,  even  as  to  matters  of  which  they  have  the 
greateft  certsunty.     It  is  alfo  attempted  to  derive  fome  arguments 
from  the  Z.  3i.jf.  de  Jurej.  and  the  laws,  11  &  12.  Cod.  de  Ret. 
Cred.    The  contrary  opinion,  that  the  plaintiff  may  defer  the  oath 
without  any  commencement  of  proof,  to  entitle  him  to  demand  the 
oath,  is  more  corre£t,  is  and  embraced  by  Cujas,  ObJ\  XXII.  28.  Duo* 
reny  Doneau^  Fachinee  and  feveral  others  ;  it  is  alfo  that  of  Vinnius^ 
who  has  very  perfeftly  examined  the  queftion,^/.  ^^*  142,  and 
whofe  obfervations  we  at  prefent  merely  cop^ :  the  reafons  upon 
which  it  is  eftablifiied,  arej^  ift,  That  nothing  more  oiight  to  be  re* 
quired  from  a  plaintiff  than  is  required  by  the  law  which  eftabliihet 
the  ufe  of  the  decifory  oath }  now  the  edi£}r  of  the  praetor  which 
eftabliihes  this  right,  does  not  require  any  commencement  of  proof  $ 
it  fays  generally,  eum  a  quojusjurandum  petiiur^  jurare  out  folvere 
cogam*  jL.  34.  $  6.  JF.  de  Jurej.     2d,  It  may  frequently  happen,  that 
a  demand,  of  which  there  is  not  any  commencement  of  proof,  may 
ftni  be  very  juft.     For  inftance,  I  have  lent  an   acquaintance  a 
fum  of  money,  without  taking  any  acknowledgment  \  my  demand 
for  the  repayment  of  this  money  is  not  the  lefs  juft,  from  my  nothav* 
ing  any  commencement  of  proof  of  the  loan  of  it ;  the  judge  ought 
not  then  to  negleQ  any  of  the  means  which  he  has  for  the  dif« 
covery  of  the  truth  *,  I  prefent  fuch  means  by  deferring  the  oath  % 
if  the  defendant  refufes  to  fwear,  either  .that  the  money  was  never 
lent,  or  that  it  was  returned,  hisrefufal  will  be  a  tacit  acknowledg- 
ment of  the  debt  \  the  judge  ought  then  to  aviul  himfelf  of  this 
mode  of  difcovering  the  truth,  and  allow  me  to  defer  the  oath  ; 
although  I  have  not  any  commencement  of  proof  of  my  demandy 
the  defendant's  refufal  to  fwear  will  be  a  complete  proof  of  the 
debt,  and  of  his  wrongfully  refuiing  the  payment  of  it,  manifeftd 
turpitudinis  et  emfejjionu  eft  nolle  jurare.  Z.  38.^.  de  Jurej.  3d,  This 
opinion  is  alfo  eftabliibed  by  formal  texts  of  the  law     It  is  faid 

Oo  3  in 
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in  kw  I  a.  Cod.  di  Reb.  Crei.  that  the  oath  may  be  dcfcircd, 
even  at  the  commencement  of  the  caufe,  in  princifio  litis^  and 
confequentJy  before  the  plaintiff  has  given  any  proof.  The 
J*w  35*  ^*  ^  J^^^j^  ^  expreffed  in  terms  ft  ill  more  formal ;  it 
fays,  that  the  oath  may  be  deferred^  omnibus  aliis  probaSiambus  dt* 
Jicientibus. 

The  reafons  above  ftated,  in  fupport  of  the  firft  opinion,  are  fri- 
Tolous,  and  may  eafily  be  anf\i^ered  ;  when  it  is  faid,  that  the  de- 
fendant is  intitled  to  his  difcharge,  from  a  demand  againft  him, 
without  being  bound  to  do  any  thing  on  his  own  part,  ettamfi  nihil 
ipft  prajlet  s  it  is  only  meant  that  he  is  not  under  the  neceffity  of 
producing  any  witnefs,  or  voucher,  not  that  he  is  not  compel- 
lable to  take  the  oath,  if  it  is  deferred  to  him.     As  to  what  is  faid 
in  law   7.  Cod.  de  Teft.  that  a  defendant  is  not  obliged  to  fumiih 
proofs  againft  himfelf,  this  is  only  referable  to  the  pofition  in  the 
preceeding  parol  of  the  law,  that  the  defendant  is  not  obliged  to 
produce  any  witnefles  or  letters  againft  himfelf,  nimis  grave  efi  qtiod 
petitU^  urgere  partem  diver/am  ad  exhibttionem  eorum  per  quosjibi  negp^ 
tiumjidt^  but  has  no  application  to  the  decifory  oath  ;  a  party  can- 
not complain  that  he  is  hardly  dealt  with,  when  he  is  made  the  judge 
in  his  own  caufe.     With  rcfpe£t  to  what  is  faid,  of  the  inconve* 
nience  of  puttinga  perfon  without  any  reafon,  to  the  trouble  of  an 
affirmation  \  I  anfwer,  that  it  is  impoflible  to  avoid  every  kind  of 
inconvenience.     To  fupport  a  law^fuit,  is  a  much  greater  incon- 
▼enience  than  to  make  an  affirmation,  which  may  put  an  end  to 
the  fuit  at  once  ;  yet  a  perfon,  by  inftituting  a  demand  againft  me, 
without  any  proof,  may  put  me  to  a  great  deal  of  trouble  and  in* 
convenience  \  and  why  (hould  he  not  be  equally  allowed  to  do  fo, 
by  deferring  to  me  the  oath  ?  The  Romans  eftablifhed  a  kind  of 
remedy  for  thefe  inconveniences,  by  obliging  the  parties,  who  in- 
ftituted  or  contefted  a  demand,  to  fwear  that  they  did  ^  bond 
fide^  and  the  party  who  deferred  the  oath,  was  in  like   manner 
obliged  to  fwear,  that  he  did  (b  wholly  with  a  view  to  eftabliih  the 
truth,  and  witho5t  any  intention  of  harafling  the  oppofite  party ; 
this  was  called,  juramentum  de  calumnia  g  thefe  oaths  are  not  in 
ufe  with  us.     With  refpe£l  to  the  laws  referred  to,  in  fupport  of 
the  firft  opinion,  they  prove  nothing  upon  the  fubje£l.     The  law 
31,  relates  only  to  the  fupplctory  oath  required  by  the  judge,  and 
not  to  the  decifory  oath.  In  the  law  12,  the  queftion  is  indeed, 
whether  the  oath  was  properly  or  improperly  deferred  j  but  this 
refpe£ls  either  the  nature  of  the  fad,  or  the  quality  of  the  refpec- 
tive  parties,  and  has  no  relation  to  requiring  a  commencement  of 

Broof, 
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f  III.     Of  the  Perfins^  by  and  to  whom  the  Decifory  Omfh  may  be  A- 

ferred* 

r  821  1       As  the  dccifion  of  the  conteft,  and  the  right  ef  the 
parties,  is  made  to  depend  upon  this  oath,  it  follows, 
that  it  can  only  be  deferred,^  by  or  to  thofe  who  have  the  difpofi- 
tion  of  their  rights* 

Thefcfore  it  cannot  be  deferre4  by  a  minor,  without  the  autho- 
rity of  his  tutor^  Z.  17.  §  i*ffde  Jurej,  {a)^  neither  can  it  be  de- 
ferred to  him.  L.  34.  J  2.  {j>)ff'  die  Ht. 

According  to  this  principle,  an  infolvent  perfon  cannot,  in  fraud 
of  his  creditors,  defer  this  oath  to  his  debtor,  iot  he  cannot  dif« 
ppfe  of  his  rights  in  fraud  of  his  creditors.  Therefore,  the  ere-  . 
ditors,  without  paying  any  regjird  to  tlie  oath  made  by  the  debtor 
of  their  debtor,  may  proceed  againft  him  for  the  recovery  of  the 
debt.  L,  9.  $  5.^.  die  Jit.  {c)* 

Some  doAors  have  maintained,  that  a  perfon  to  whom  the  oath 
cannot  be  referred  back,  on  account  of  the  h&  not  being  within 
his  ovm  knowledge,  cannot  defer  it  to  the  oppofite  party,  whofe 
own  zGt  is  the  fubje<2  of  it.  This  is  the  opinion  of  Nutta^  Conf.  ' 
35,  which  is  founded  upon  the  Z».  'iS'ff*  ^'  J'^^V'  ^here  it  it 
faid,  that  the  perfon  to  whom  the  oath  is  deferred,  cannot  com- 
plain of  any  injury  as  he  may  refer  it  back,  de  injuria  queri  non 
potefty  cum  poffit  jusjurandum  referre.  Then  fays  he,  by  ar- 
gument, €  contrario,  the  perfon  to  whom  the  oath  is  dej^erred,  it 
not  obliged  toaecept  the  condition,  in  cafe  he  cannot  refer  it  back. 
T^his  confequence  is  of  no  importance  ;  what  is  ftated  is  only  an 
additional  reafon  for  the  perfon  to  whom  the  oath  is  deferred,  not 
having  any  reafon  to  complain;  the  principal  reafon,  which  is. 
ftated  elfewhere,  and  which  is  alone  fufRcient,  is,  that  no  man  can 
complain  of  being  made  the  judge  of  his  own  caufe.  The  op- 
pofite fentiment,  which  is  that  of  Fachinie^  of  Cravetta,  and  of 
pther  doctors  cited  by  him,  is  founded  upon  more  folid  reafons.  We 

m 

(tf)  Pttpilliis  iniom  ^ni!tott  jusjarafMiain  deferre  debet,  quod  fi  fine  tutorc  avdore  dt* 
t«ler|C|  excepdo  qu'idcm  obftabit :  fed  replicabitur  quii  rerum  adminiftraodarQin  jot  ei  noa 
•ompetit. 

(^)  PapUIo  non  defcrtnr  joijunndani, 

(c)  Sed  et  |i  quit  in  fraudem  credltorum  jasjorandum  detalerit  dcbitori»  adverftts  ex- 
feptionem  juiisj[urandi9  replic«tio  fraudia  creditoribai  debet  dari.  Prj^c^Ka  fi  fraudacor 
dctolerit  jutjarandum  credit.)  i,  mi  jarti  fiki  deumdmi  ffortitt^  nox  bonif  ejus  vendicif^ 
•xpcriffi  folct)  lot  dntgvi  d^bct  aAio,  aut  exceptio  opponttttr  frAiidatotuni  ttcdi- 
terua. 

O  o  4  ought 
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ought  not  tq  require  from  the  pcrfon  who  defers  the  oath  more , 
than  is  required  of  him  by  the  law;  now  there  is  no  law 
which  requires  that  the  perfon  to  whom  the  oath  is  deferred, 
(hould  be  one  who  is  able  to  refer  it  back ;  on  the  contrary,  the  £. 
17.  {a)  J  2.  exprefsly  permits  a  tutor  and  curator  to  defer  the  oath, 
in  refpeft  to  caufes  in  which  they  are  engaged  in  thofe  qualities, 
although  it  cannot  be  referred  back,  fince  the  caufe  of  the  .pupil, 
o|  interdia,  does  not  relate  to  the  perfonal  a£l  of  the  tutor,  or 
Gfirator. 

A  procureur  cannot  defer  the  oath,  unlefs  he  has,  either  a  fpe* 
cial  power  for  the  purpofe,  or  elfe  is  a  procurator  omnium  bonorum^ 
which  is  a  general  power  of  condudling  the  afialrs  of  hi$  princ^* 
pal.  L.  1 7.  {b)  §  3. 

$  IV.  Of  the  EfftEt  (ftbe  Oath  being  defemdj  referred^  taken  ^  or  re^ 

fu/ed. 

|-  g  -  The  pcrfon  to  whom  the  oath  is  deferred,  ought  eidier 
to  take  it  or  refer  it  back }  and  if  he  will  not  do  either, 
the  caufe  ihould  be  decided  againft  him»  manifefta  turpitudinii 
et  confejftonis  eft  nolle  jur are  nee  jusjurandum  reffrre.  L.  38.  ^.  i 
Tit. 

If  the  iz(k  in  queflion  is  not  the  a£i  of  both  parties,  but  only 
of  him  to  whom  the  oath  is  deferred,  he  wiH  not  have  the  c^don 
of  referring  it  back,  but  is  under  an  abfolute  obligation  to  take  the 
oath  upon  pain  of  lofing  the  caufe. 

If  the  party  makes  the  oath  required  of  him,  it  will  form  a  pre* 
fumption  juris  et  de  jure  of  the  truth  of  what  he  has  affirmed  ; 
^nd  as  we  have  already  obferved  in  the  fecond  divifion  of  this  fec- 
tion,  no  prbof  can  ever  be  received  to  the  contrary. 

If  he  refers  the  oath  back,  the  party  to  whom  it  is  referred  will 
be  abfolutely  bound  to  take  it,  or  the  caufe  will  be  decided  againft 
him ;  if  he  does  take  it,  whatever  he  affirms  will  in  like  manner 
be  deemed  to  be  concluiively  proved  j  and  no  evidence  can  be  ad- 
mitted to  the  contrary. 

All  thefe  rules    are  comprized  in  the  L»  34.  $  Fin*  ff.  de 

^"'*^'^  men 

(«)*  Si  tutor  qui  tttteUm  genty  aut  curator  furiofi  prpdigive,  juijurandum  dctoletict 
niom  U  habere  debet,  naon  cC  alicnare  ret  et  folvi  ets  poteft  :  et  agendo  lem  In  judicisn 

docunt. 

(£)  I'r-icurator  quoque  qood  dctuliti  ratum  habendum  ed  :  fcilicet  fi  ant  ontTerforam 

honorum  ad^iniilrationein  lufiinrt,  aui   fi  id  ipfum  nomioatum  mandatum  £t|  aot  fi  I« 
fcin  fusm  p-ocorator  fiL 

(()  Cuin  let  io  juajurandum  dcmiflt'  fit,  judci  juriotem  abfolfit,  reiereotem  audier,  et 


f.  4*  Art.  I.  S  4O      Of  ^^^  Ded/ory  Oath.  5^ 

When  the.  defendant  is  the  party  to  whom  the  oath  is  defencdy 

or  referred  back*  his  oath  that  he  does  not' owe  what  is  demanded 

gives  him  s^n exception,  called  exceptiojurisjurandiy  which  entitles  him 

to  have  the  demand  difmifled  with  cofts  {enfaire  donner  conge  avee 

deperu.) 

This  exception  being  founded  upon  a  prefumption  juris  ei  de 

jurey    excludes    the    plaintiflF   from    giving*  any    evidence,  that 
the  defendant  was   perjured;  as  is  {hewn  by  JulianuSy  adverftsi 

excepttonem  jurisjurandi^  replicath    doli    malt  nan    debet  dari,  cum 

pr^or  id  agere  debet  ne  de  jurejurando  quaratur.     L.   IS^ff*   di 
Excep* 

He  would  not  even  be  admitted  to  makc^  fuch  proof  by  writ* 
ings  newly  difcovered,  in  which  refpe£t  a  decifory  oath  has 
more  efie£t  than  the  fuppletory  oath,  which  we  {hall  fpeak  of 
infra^  Art.  III.  Gaius  takes  notice  of  this  difference  in  X.  31.  dt 
Jurej.  (fl) 

When  it  was  the  plaintifT  to  whom  the  oath  was  deferred 
or  referred  back,  his  oath  that  what  he  demanded  was  due» 
gave  him,  by  the  Roman  law,  an  a£iion  in  faBum^  (imilar  to 
the  aBio  judicati,  L,  8.  Cod.  de  Reb,  Cred.  {b)  Upon  which 
z£tion  the  only  quedion  was,  whether  the  oath  had  been  regularly 
taken,  without  admitting  any  defence  in  refpe£l  of  the  original 
caufe  of  aflion.  In  qua  {aBione)  hoc  folum  quaritur^  an  Juraverit ; 
dari  fe  opportere.  Zr.  p.  $  l,de  Jurej.  Dato  jurejurando^  mn  alitid 
^uaritur  quam  an  juratumjtt ;  remijfd  qua/iione^  andebeatur.  Z.  5.^  2f 
ff.  diB.  Tit.  ' 

With  us  the  plaintiff  may  at  once  obtain  judgment  for  payment 
of  his  demand  with  cofts,  and  no  defence  can  be  received  inoppoC* 
tion  to  it. 

This  ttkfk  refults  from  of  the  principle  of  natural  law,  quid 
tarn  congruumfidei  humanly  quhm  ea  qua  inter  eos  placuerunt,  fervari* 
X.  i.j^.  de  PaB.  In  fa£l,  when  one  of  the  parties  defers  theoath^ 
for  the  purpofe  of  determining  the  matter  in  difpute,  Snd  the 
Other  accepts  the  condition,  and  takes  the  oath,  or  declares  him* 


fi  aQor  juretf  condemnet  rcum  \  fi  folf at,  abfol? it,  non  folf  encem  coodtmoat  ex  relatione, 
BOO  juraore  a^orCi  abfolvit  reum. 

(«)  Admooendi  fumuti  later dum  etiam  poft  jutjurandum  exaAaiSt  pennitti  conftiu- 
tioaibas  priocipuni»  ex  inCegro  caofam  9seie»  ii  quit  nora  inftruineou  fe  inveoifle  dkat^ 
qtiibui  nunc  fulis  afurus  Qt     Sed  he  confiitutiuoet  tunc  vidcntur  locum  ba))cn,  cnaU 
jutiricealiquit  abfoiotui  fuerit;  folent  cninn  faepe  judicea  io  dubiia.  caufii«  exaAojor^a* 
rando,  fecuadam  cum  judicare  qui  juravcrit.  Qnod  fi  aliu  ioier  ipfoa  jurejurando  traoiac* 
torn  U\  negotium,  noo  cooceditur  candem  cauCim  rttradare, 

(^)  Adori  dela:o,  vel  rcUto  jurejurando,  ft  juravtrit,  ftlei  NaifluQI  fkX  iacsiaMat«fii» 
id  fimiUiudioem  jodictti  b  faikuia  a<iio  conpctit* 

felf 
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felf  ready  to  take  it,  there  is  a  mutual  agreement  to  abide  by 

what  fhall  be  affirmed ;  which  agreement  is  obligatory  upon  the 

party  deferring  the  oath^  and.  excludes  him  from  ofibring  any  proof 

in  contradidiion  of  what  is  fworn. 

As  an  agreement  only  produces  an  obligation,  in  confequenoo 

oPtbe  mutual  confent  of  the  parties,  it  follows,  that  a  perfon  who 

has  deferred  the  oath,  may  retrad  the  propofal  at  any  time  before 

the  oppofite  party  has  accepted  the  condition,  by  fwearing,  or  at 

leaft  declaring  his  readinefs  to  fwear,  what  is  required.     jL.  i  f • 

CW.  de  R.\  C.  et  Jurej.  {a)    Obfervc,  that  a  party  who  has 

revoked  his  demand  of  the  oath,  cannot  defer  it  ^  f^p^oqd  psat. 
D.  L.  II. 

When  the  party  to  whom  I  have  deferred  the  oath  has  accepted 
the  condition,  and  declared  lumfelf  ready  to  take  it,  I  cannot  re- 
voke, the  offer,  but  I  may  difcharge  him  from  taking  the  oath,  and 
in  that  cafe  what  he  offers  to  fwear  will  be  taken  as  proved,  in  the 
lame  manner  as  if  he  had  aflually  fworn  it.      L*  6-  (^}  L»  9. 

P  g  -  From  the  principle  which  we  have  eftablifhed,  that 
the  decifory  oath  derives  all  its  efibfls  from  the  agree- 
ment of  the  parties,  it  follows,  that  as  an  agreement  has  no  efie& 
except  with  regard  to  the  obje£l  of  it,  and  that  only  between  the 
contra£ling  parties  and  their  heirs,  *<  animadvertendum  eft  ne  convenik 
in  alid  refoBi  aut  cum  alid  perfoni^  in  alia  r«,  aliavi  perfond  noaai. 
L,  27.  $  4.^.  de  PaB.  fo  the  effe&  of  a  decifory  oath  is  con<9 
fined  to  the  particular  obje£l  of  it. 

The  queilion  wliether  a  demand  is  the  fame,  may  be  de- 
cided by  the   application  of  the  feveral  rules^  which  were  efta^ 

(«)  Si  ^ojs  juijunndum  iiituUnt,  et,  necdaoi  eo  pneftito,  poftet  (ntpote  fibi  allcgitio. 
Bibuirkundantibus)  hoc  revucaverlt  :  fanciinui  nemini  licere  penitas  iterum  sd  facraiDca* 
turn  recurierr,  (Tath  entm  abfurdum  eft  rcdire  ad  hoc,  cul  renunciaiidaai  puttvit,  et  cum 
defpertvit  alUm  prohatioocm,  tunc  deituo  ad  religi.  nem  convolare)  et  jodicei  ouilo  modo 
[cot]  tgdire  ad  tales  iniqujratei  vftiicn*pi.  Si  ^uis  autciq  facraineiitttin  iotoktity  et  [boc] 
^eyocarc  maluit,  Jicere  <)uidcrii  [ci]  hoc  facere,  et  alias  ptobationet,  fi  volaerit,  praefUre: 
Ira  tamffi  ot  bujufmndi  licmt-a  uCquead  litis  tantummodo  terminum  ei  prcftetnr.  Poft 
^cbnititam  lutein  fe.'itex<tUin,  que  provocatiooe  fufpenfanon  fit,  Tel  qoc,  poftqnam  full 
apellatofB,corroborata  sueiit :  nullo  mod?  revocare  juramentum,  et  iterum  ad  probatlooca 
wnire  coiquam  concedtmus :     ne  rrpeciu  lite,   finii  negotii  aJteriui  ctofc  fiat    exou 

dioRi. 

(^)  Rtmittit  jytjurandmi,  qui  dffereote  fe,  cam  piratoseflet  advcrfarioi  jaiaiCf  gradaa 
•i  fecit,  contentut  voluncate  fufcepti  juriijurandi.  Quod  fi  oon  fufcepit  iutjuranduiii, 
licet  pofteaju rare  aAor  nolic  det'erre,  non  videbitar  reini0um  :  nam  quod  fafccptum  eft, 

ecmJRi  debet. 

(r)  Jorejurando  dato,Tel  remiflb,  reus  qoidem  adqutrit  eiceptiooem  fibi»  alii/qoej 
•etoi  vero  aAiinem  adquirit,  in  qua  hoc  folum  quaeittur,  an  JBrMVtritg  JarifiSi  offtrttn, 
wl,  cumjurarc  |*aratui  clTci,  ja«juraAduoi  ei  remifTam  fiu 

I  Uiihed 
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Vice  verfif  if  I  had  deferred  the  oath  to  the  furety,  and  he 
had  fwom  that  nothing  was  due»  the  law  above  cited,  decides 
that  this  would  avail  the  principal,  becaufe  it  is  regarded  as  a  pay- 
ment, d.  L  289  and  a  payment  by  the  furety  liberates  the  princi* 
pal. 

For  the  fame  reafon,  an  oath  deferred  to  one  debtor  infolido^  will 
operate  in  favour  of  the  others. 

Thefe  decifions  apply,  provided  the  oath  is  de  r/,  non  deperfona^im 
if  the  furety  only  fM'orc  that  he  did  not  contrafk  the  engagement, 
the  principal  could  not  derive  any  advantage  from  it.  Z).  i-  28. 
J  I,  Z..  42.  $  I.  {a)ff'>  de  Jurej.  So  if  one  of  the  debtors  in  fdido 
only  fwore  that  he  did  not  contra£i  the  obligation,  this  would  not 
be  of  any  fervice  to  the  others. 

From  the  principle,  that  the  decifory  oath  derives  all  its  cflfeft 
and  authority  from  the  agreement  of  the  parties,  this  further  con- 
fequence  may  be  drawn,  that  if  the  party  by  whom  it  has  been 
deferred  would  have  juft  caufe  of  reftitution  againft  the  agree* 
ment,  he  may,  by  obtaining  fuch  reftitution,  deftroy  the  eflled  of 
the  oath. 

As  fraud  is  a  ground  of  reftitution  againft  all  agreements,  if  I 

can  prove  that  I  was  induced  by  any  fraud  of  yours  to  defer  the 

oath,  I  m^y,  by  appeal  from  the  judgment  which  has  been  given 

in  your  favour  in  confequence  of  your  oath,  or  by  civile  requite^  if 

the  -judgment  is  in  the  laft  refort,  obtain  letters  of  refciffion,  upon 

which,  without  regard  to  the  aA,  whereby  I  have  deferred  the 

^   08|th,  or  to  the  fubfequent  proceedings,  each  party  will  be  re- 

ftored  to  his  former  fituation.  We  may  ftate  as  an  inftai^ce  of  frau(l 

your  fuppreflion  of  a  writing,  which  eftabliihes  my  claim  againft 

you  if,  in  confequence  of  my  not  having  the   writing,  I  defer 

the  oath  to  you  as  to  the  juftice  of  my  claim ;   as  it  was  your 

'  fuppreflion  of  my  title,  and  confequently  your  fraud   which  in* 

duced  me   to   do   fo,  I  may,  if  I  can  obtain  proof  of  this  fup« 

,  preflion,  obtain  reftitution  againft  the  ^€t  by  which  the  oath  wat 

deferred,  as  having  been  occafioned  by  fuch  fraud. 

This  deciiion  is  not  contrary  to  that  of  the  law  iS>ff*  ^^  Except 
above  referred  to.  No.  822  \  which  fays,  that  odverfus  exceptionem 


qooqiw  eodem  loco  habendum  eft ;  fi  modo  ideo  interpofitum  ell  jusjtmndoiiit  ot  de  tpfii 
conUiAu,  et  de  re*  non  df  perfooa jarantii  tgeretor. 

\a)  Si  fidejuflbr  jttrivenc,/r  dart  nwffwrtnt^  eiccptioRe  jurisjurandi  reot  pronitteodi 
tvtus  eil  ;  at  fl,  quafi  omnino  idem  Bop  fidijufl;flct|  juravit^  aon  debit  hoc  jiiajoiaa- 
dum  rco  promiucndi  pcodeOe*^ 

jurif. 
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Jurujurandi  non  debet  dart  replicatlo  dolt  malt  i  for  the  fraud  fpoken 
of  in  this  law,  is  only  the  perjury  which  the  party  who  deferred 
the  oath,  may  allege  to  have  been  committed  in  the  taking  of  it  | 
this  perjury  cannot  be  ptovcd  by  even  the  mod  decifivc  titles 
afterwards  difcovered,  becaufe  the  oath  operates  as  a  prefumption 
Juris  et  dejure^  by  which  what  is  fwom  is  conclufively  taken  to  be 
true.     Therefore,  when  you  have,  fwom  that  you  did  not  owe  any 
thing,  there  cannot  afterwards  be  any  queftion,  an  debeatur.  L*  5. 
i2.ff.  de  Jurej*  But  as  the  oath  has  only  this  authority,  infomuch 
as  it  is  deferred,  and  taken  in  an  efieftual  manner,  the  queftion, 
whether  it  was  fo  deferred  and  taken,  is  ftill  open,  quaritur  am 
juratum  Jti^  $   2*  and   the  perfon    who    deferred   it,   may    fliew 
that  it  was  not  effe£lually  taken  by  proving  your  fraud;  that 
IS,  by  proving  the  artifices  which  you  have  ufed  to  induce  him  to 
defer  it,  as  in  the  inftance  fuppofed,  by  your  fuppref&on  of  his 

title. 

As  minority  is  a  caufe  of  reftitution,  minors  may  fometimes 
obtain  reftitution  againft  the  ttkCt  of  the  oaths  deferred  by  their 
tutors  or  themfelves,  with  the  afliftance  of  their  curators :  this 
cannot  be  done  indifcriminately,  it  ought  not  to  be  done,  if 
they  had  no  other  proof  at  the  time  of  deferring  the  oath,  which 
would  in  that  cafe  be  an  aA  of  prudence.  This  is  (hewn  h^ 
Ulpian :  Ji  minor  ditulerit^  et  hoe  ipfo  captum  fe  dicat,  advetftif 
txceptionem  Jurisjurandi  replicari  debebit^  tit  PomponitU  ait^  Ego 
dttitem  ptito  banc  replicationem  mn  femper  ejfe  dandam^  fed  Pr^ 
torem  debere  cogno/iere  an  eapttds  ft,  et  fc  in  integrum  reftittserei 

nee  enim  utique  qui  minor  efi,  floAmfe  captum  docuit.   L.  9.  ^i^*ff»di 
Jurej. 


ARTICLE     tL 


€>fthe  Oath  of  a  Party  interrogated  upon  Faffs  andArttclesl 

r  ft^^  1  ^^^^  ^  P^^  fignifies  fa£l8  upon  which  he  obtains  ad 
^  order,  that  the  oppofite  party  (hall  be  interrogated  by  the 

judge,  the  oath,  which  is  taken  Upon  fuch  interrogatory,  is  very  dif^* 
feteilt  from  the  decifory  oath,  for  it  forms  no  propf  in  favour  of 
the  party  by  whom  it  is  made^  but  is  evidence  againft  him.  The 
reafon  of  the  difference  is,  that  the  perfon  who  caufes  his  adverfary 
to  be  interrogated  upon  fadsjand  articles,  does  fo,  not  for  the  pur^* 
pofe  of  having  the  caufc  decided  by  the  anfwer>  but  merely  with  a 

^  vie^r 
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Ttew  of  deducing  fome  proofsi  or  prefumptions,  from  the  admif* 
fions  which  the  party  interrogated  may  makci  or  the  contradi£lioni 
which  he  may  fall  into  \  ut  confitendo  vtl  nuntiendo  ftonerety  L*  ^jf. 
4i  Inter*  Inj.fae. 

r  8'»7  1  Obfcnre,  that  a  perfon  who  would  talc  advantage  of 
*  the  confeflSon  made  by  the  oppofite  party,  upon  his  in- 
terrogatory) cannot  divide  the  anfwer,  but  muft  take  it  alto* 
gether  {a).  If,  for  inftance,  I  have  no  proof  -  of  the  loan  which  I 
allege  that  I  have  made  to  you  of  a  fum  of  money,  I  cannot  take 
advantage  of  your  acknowledgment  of  the  loan,  and  reje£b  the  ad- 
ditional declaration  that  you.  have  repaid  the  money;  but  I  muft 
take  one  part  with  the  other  $  and,  therefore,  if  I  would  make  your 
anfwer  a  proof  of  the  loan,  I  muft  alfo  admit  it  as  a  proof  of  pay- 
ment, without  requiring  from  you  any  other  evidence  of  that  fad  $ 
at  leaft,  unlefs  I  am  in  a  condition  to  prove  that  the  payment  could 
not  be  made  at  the  time  and  place  which  you  allege.  With  re^ 
fpe£b  to  thefe  interrogatorieSf  feie  the  ordonnance  of  1667,  and  the 
commentary  of  Mr.  Joujfe* 


ARTICLE     III. 
Of  the  Oath  called  Juramentum  Judiciale. 

r  fi  fl  -1  '^^  ^^^  called  juramentum  judiciale  is  that  which  the 
judge>  of  his  own  accord,  defers  to  either  of  the  parties. 

There  are  two  kinds  of  it,  i.  That  which  the  judge  defers  for 
the  decifion  of  the  caufe»  and  which  is  underftood  by  the  general 
name  of  juramentum  judiciale^  and  is  fometimes  called  the  fupple- 
tory  oath,  juramentum  fuppletorium. 

2.  That  which  the  judge  defers,  in  order  to  fix  and  determine  the 
amount  of  the  condemnation  that  he  ought  to  pronounce,  and 
which  is  called  juramentum  in  litem. 


$  L     Of  the  Oath  which  the  Judge  defers  for  the  Decifion  of  the 

Caufe. 

• 

P  ^      .       The  ufe  of  this  oath  is  eftabliflied  upon  the  autho- 

^       rityof-thc  law,  ^i*  ff*  de  Jurej.   which  fays,  ^^  filent 

judices  in  dubiis  caufts  exaflo  jurejurando  fecundum  eum  judicare  qid 

juraverii^*  and  the  law,  3  Cod*  de  rebus  creditis,  where  it  is  faid, 

{§)  Stc  A  pp.  No.  XVU    {4.  pf  155*  sad  fotlowmg. 


t  3.  Art.  in.  S  lO  Q/"'**  Suppktory  Oath.  575. 

«  i/f  J0fi«  ^/UW  contraBibusy  necnon  in  ceteris  cau/iSf  inopii  pra^ 
battonum^  per  judicem  jurejurandoj  caufd  cogniti^  rem  decidi  cp^ 
pwrtet!' 

From  thefe  texts  it  follows,  that  to  warrant  the  application  of 
this  oath,  three  things  muft  concur : 

1.  The  demand,  or  the  exceptions,  muft  not  be  fully  proved» 
as  appears  by  the  terms  of  L.  3  Cqd. — inopia  probatiomum.  When 
the  demand  is  fully  proved,  the  judge  condemns  the  defendant 
without  having  recourfe  to  the  oath  \  and  on  the  other  hand,  when 
the  exceptions  are  fully  proved,  the  defendant  muft  be  difcharged 
from  the  demand. 

2.  The  demand,  or  exceptions,  although  not  fully  proved,  muft 
not  be  wholly  deftitute  of  proof  \  this  is  the  fenfe  of  the  terms  im 
rebus  dubiiSi  made  ufe  of  in  the  law  31 ;  this  expreifion  is  applied 
to  cafes  in  which  the  demand,  or  exceptions,  are  neither  evidently 
juft,  the  proof  not  being  full  and  complete,  nor  evid^tly  unjuftj 
there  being  a  fufficient  commencement  of  proof*  >  ht  qisibus^  fays 
VinniuSffeL  qiidfi.  i,  44.  judex  dubius  ejl^  ob  minus  ptenas prAatknei 
allatas. 

3.  The  judge  muft  have  entered  upon  the  cognizance  of  the 
caufe,  to  determine  whether  the  oath  ought  to  be  deferred,  and 
to  which  of  the  parties.    This  refults  from  the  terms  caufd  cogniti^ 
in  Zi.  31. 

.  .       This  cognizance  of  the  caufe  confifts  in  the  examina- 

•^  tion  of  the  merits  of  the  proof,  of  the  nature  of  the  fa&, 
and  the  qualities  of  the  parties.  When  the  proof  of  the  fad  which 
is  the  fubje&  of  the  demand^  or  the  exceptions,  and  upon  which 
the  decifion  of  the  caufe  depends,  is  full  and  complete,  the  judge 
ought  not  to  defer  the  oath,  but  to  decide  the  caufe  according  to 
the  proof. 

Neverthelefs,  if  the  judge,  for  the  more  perfe£l  fatisfaAion  of 
his  confcience,  defers  the  oath  to  the  party  in  whofe  favour  the  de*' 
cifion  ought  to  be,  and  the  iz€t  upon  which  it  is  deferred  is  the 
proper  a£t  of  the  party  himfelf,  and  of  which  he  cannot  be  ignorant, 
he  cannot  refufe  to  take  it,  or  appeal  from  the  fentence :  for,  although 
the  judge  might,  and  even  ought  to  have  decided  the  caufe  in  his 
/avour,  without  requiring  this  oath,  the  proof  being  complete,  he 
has  ft  ill  done  no  injury  by  requiring  it,  fince  it  cofts  the  party  no* 
thing  to  affirm  what  is  true,  and  his  refufal  weakens  and  deftroys 
the  proof  which  he  has  made. 

r  8  T  1       When  the  plaintiflFhas  no  proof  of  his  demand,  or  the 

proof  which  he  ofitrs  only  raifes  a  flight  prefumption, 

the  judge  ought  not  to  defet  the  oadi  to  him,  however  worthy  of 

credit 
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credit  he  may  be.  Ncvetthelcfc,  if  the  circumftanccs  raife  fomc 
doubt  in  the  mind  of  the  judge,  he  may,  to  fatisfy  his  confcience, 
defer  the  oath  to  the  defendant. 

So,  when  the  demand  being  made  out,  the  exceptions  againft  it 
are  only  fupported  by  circumftanccs,  which  are  too  flight  to  war- 
rant deferring  the  oath  to  the  defendant,  the  judge  may,  if  he  thinks 
proper,  defer  the  oath  to  the  plaintiff,  before  he  decides  in  his  fa- 
vour. 

I  would,  however,  advife  the  judges  to  be  rather  fparing  in  the 
nfe  of  thefe  precautions,  which  bccafion  many  perjuries.  A  man 
of  integrity  does  not  require  the  obligation  of  an  oath,  to  prevent 
his  demanding  what  is  not  due  to  him,  or  difputing  the  payment 
of  what  he  owes  ;  and  a  difhoneft  man  is  not  afraid  of  incurring 
the  guilt  of  perjury.  In  the  exercife  of  my  profeffion  for  more 
than  40  years,  I  have  often  feen  the  oath  deferred  ;  and  I  have  not 
more  than  twice  known  a  party  reftrained  by  the  fan£iity  of  the 
oath,  frdm  perfifting  in  what  he  had  before  aflerted. 
-  J.     '  The  proper  cafe  for  deciding  by  the  oath  of  the  par- 

ties is,  when  the  proof  is  already  confiderable,  an<l  not 
quite  complete. 

From  this  rule  we  muft,  however,  except  caufes  of  great  import* 
ance,  fuch  as  thofe  of  marriage.  In  thefe,  if  the  plaintiff  fails  in 
))roof,  the  defefl  cannot  be  fupplied  by  his  oath^but  the  cafe  muft 
be  decided  with  the  defendant. 

Ih  ordinary  cafes,  if  the  defendant's  proof  of  his  exceptions  b 
cdnfidetable,  without  being  complete,  the  judge  oughtto  fupply  the 
deficiency  by  his  oath,  in  the  fame  manner  as  he  ought  under  fimi- 
lar  circumftanccs  to  fupply,  by  the  oath  of  the  plaintiff,  the  deficit 
cncy  in  his  proof  of  the  demand. 

The  judge^  in  choofing  to  which  of  the  parties  he  will  defer  the 
oath,  ihoyld  alfo  conGder  their  quality,  which  of  them  is  moft 
worthy  of  credit,  which  ihould  know  moft  of  the  fubjedt  \  infpeSu 
perfonarum  et  caufa  drcumfiantiis.  Cap.  Fin.  X.  de  Jurej. 
P  ^  .  Dutnoulin^  ad  L.  ^i  CmI.  de  Reb*  Cred.  ftates  as  an  in* 
^  ftance  of  incomplete  proof  which  inay  be  perfefted  by 
the  oath  of  the  defendant,  that  which  refults  from  the  extrajudicial 
confcflion  of  a  debtor,  made  in  the  abfence  of  the  creditor,  or  in 
his  prefen(?e,  without  exprefling  the  circumftanccs  or  caufe  of  the 

debt. 

The  books  of  tradefitien  are  alfo  an  incomplete  proof  of  their 
dealings,  which  may  be  fupplied  by  their  oathj  when  they  are  per« 
fons  of  acknowledged  fxohity ffuprap  n.  7 19. 

The 
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The  dodlors  (late  as  an  inilance  of  proof,  which  may  be  com- 
pleted, by  the  oath  of  the  plaintiff,  the  depofition  of  a  (ingle  wit- 
nefii  when  he  is  a  man  of  credit ;  but  it  appears  by  our  law  that 
it  is  only  in  very  trivial 'cafes,  thai  the  depofition  of  a  fingle  witnefs, 
in  addition  to  the  oatli  of  a  plaintiff,  will  be  fuf&cient  to  fupport 
the  demand.  Stcfuprd^  n.  783. 
P  g       -        Although  the  caufe  has  in  the  firft  inftance  been  de« 

cided  by  the  oath  of  one  party,  the  judge  of  appeal  may 
defer  the  oath  to  the  other  if  he  thitiks  it  preferable,  as  we  fee 
every  day. 
P  g       -.       It  repiains  to  obfe rve  the  following  difFerence  between 

an  oath  deferred  by  the  judge,  and  that  deferred  by  the 
party :  the  firft  may  be  referred  back  ;  whereas,  when  the  oath 
is  deferred  by  the  judge,  the  party  muft  either  take  it  or  lofe  his 
caufe  f  fuch  is  the  practice  of  the  bar,  which  is  without  reafon 
charged  by  Fabei^  with  error  ;  in  fupport  of  it,  it  is  fufficient  to 
advert  to  the  term  refer ;  for  I  cannot  be  properly  faid  to  ,refer 
the  oath  to  my  adverfary,  unlefs  he  has  prcviouily  deferred  it  t« 
me.    See  Finn.  Sel.  ^a/l.  143.  {a) 

5  11.    Of  the  Oaih  ra//f^  Jufamentum  in  Litem. 

* 

P  2  ^  .  The  oath  C7\\ti  juramentum  in  litem,  is  that  which  the 
judge  defers  to  a  party,  for  the  purpofe  of  fixing  and 
determining  the  amount  of  the  condemnation,  which  he  ought  to 
pronounce  in  his  favour. 

The  interpreters  of  the  Roman  law  dlftinguifii  two  oaths  of  this 
kind,  one  of  which  they  cM  juramentum  affe^ionis,  the  other yf^ro*- 
fnentum  veritatis, 

Juramentum  afftBionis  is  the  oath  deferred  by  the  judge  to  de- 
termine the  value  of  the  thing,  whereof  jE  have  been  deprived  by 
the  fraud  of  the  adverfe  party,  not  as  it  is  confidered  in  itfelf,  but 
according  to  my  own  attachment  for  it. 

The  judge  will  in  this  cafe  eftimate  the  amount  of  the  con<* 
fideration,  by  what  I  fwear  to  be  the  value,  that  I  bond  fide  fet  upon 
it,  as  a  matter  of  perfonal  attachment,  a  price  of  afiedlion  which 
may  exceed  the  real  value  of  the  thing.  ^ 

It  is  of  this  oath  that  Ulpian  fays,  non  abjudice  deli  a/limatio  ex  eo 
quod  interefi  fit,  fed  ex  eo  quod  in  litem juratur.  L.  64.  ^.  de  judic.  and 
clfewhere,  res  ex  contumacii  deftimatur  ultri  reipretium.  L.  i^jf, 
de  in  Lit.  Jur, 

(«>  The  afe  of  die  term  reftr^  in  the  EngBfb  Itngoige,  would  prefcnt  the  fuU  applioi. 
tioifof  thitaxsttinest*     The  word  referr*\%  only  fully   ttnSUxMA  by  the  pbrafr  to  ref§r 

SACK* 
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Thi$  jur amentum  afftEiionis  is  not  in  ufe  with  us ;  we  only  allow 
Ai^  juramenium  veritatis, 

-  g  -  This  oath  is  adminiftered,  whencrer  the  plaintiff  has 
lawfully  eftabliflied  his  right  to  the  reftitution  of  a  thing, 
and  it  only  remains  to  afcertain  the  fum  in  which  the  defendant 
ought  to  be  condemned,  for  the  non-reftitution  of  things,  the 
▼alue  of  which  can  be  known  only  to  the  plaintiff.  The  judge  in 
this  cafe  decides  Upon  the  plaintiff's  eftimate  of  the  value,  having 
firft  adminiftertd  the  oath,  that  it  (ball  be  fairly  and  confcicntiouf- 
ly  made. 

For  inftance,  if  a  traveller  has  depofited  a  trunk  with  an  inn- 
keeper, and  the  trunk  has  been  ftolen,  and  nobody  but  the  travel- 
ler himfelf  knows  what  was  contained  in  it,  the  judge  can  only 
determine  the  amount  of  the  condemnation  by  his  oath  upon  the 
fubjed. 

P  ^  g  .        With  the  Romans^  the  judge  often  allowed  the  pl^ntiflF 
s  an  indefinite  latitude  as  to  the  fum,  at  which  he  eftimat- 

cd  the  things  of  which  he  demanded  reftitution,  jufare  in  infimtsim 
licit. 

It  waa  however  in  the  difcretion  of  the  judge,  when  he  thought 
proper,  to  limit  the  fum,  beyond  which  the  eftimate  (hould  not  be 
carried.  Judex  pot  eft  pr^finirt  certam  fummam  ufque  ad  quam  juretur. 
Xr.  5-  $  I  .ff.  d.  Tit. 

With  us,  the  judge,  after  hearing  the  parties,  limits  the  extent  to 
which  the  oath  of  the  plaintiff  ought  to  be  received,  with  refped 
to  the  value  of  the  thing  demanded. 

In  fixing  this  £um,  he  ihould  pay  regard  to  the  quality  and  fitua- 
tion  of  the  plaintiff,  and  the  greater  or  lefs  degree  of  probability 
which  appears  in  his  allegations :  the  nature  of  the  caufe  ought 
alfo  to  be  taken  ii^to  confideration  \  much  lefs  indulgence  (hould 
be  (hewn  to  a  defendant,  who  had  wilfully  deprived  me  of  my 
property,  than  to  one  who  had  only  been  guilty  of  imprudence 
and  want  of  care. 

Although  the  judge  may  have  referred  the  matter  to  the  eftima- 
tion  of  the  plaintiff,  without  previoufly  limiting  the  fum,  he  is  not 
l>ound  to  follow  it  if  it  appears  exceflive  :  etft  juratum  Juertt^  ticet 
Jydia  at/elvere  vet  minoris  condamnare,  L.  $*^l»ff.d.  Tit. 

FINIS. 
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P«tt.  Par.  Line  .       .      . .       ^  u        ..  • 

31        1        6     After  cffeaivt  TCki  fupfying  in  thtt  tafi  4  qnaUty  wh,ei. 

76  3  4  AfxtT  frinap  inhrx  haxft. 

,05  Note  {c)  for  interdere  read  tntendertt  for  nonftiiua read  am/KtatL 

loS  Note  (^)  after  cwi/b  read  ««/  naturaHu 

tog  7  7  For  vaArf  read  invalid. 

110  »  4  Ad  fioem,  dele  /«,  for  the  period  ififert  a  feinjcoloa. 

117  I  4  For  0r  eftht  debtor  read  0/  the  dthor  tr^ 

133  ^     at  69  7  Dele  /^  /Ac  conditiM, 

151  3  15  For  creditor  read  c«deht9r^ 

173        3        7    ^^'  ''  '^^'^  '^"'*' 
5        9    For  il/<  read  their." 

Ij^  3  5     Dele  nevtrthelefs. 

5  .    9     For  debts  read  rigbtt, 
1%    f  or  rigbtt  Tt»d  debts. 

3  19     For  •/'read/rom. 

19X  3  5    Trafifpofe  the  femicolon  aod  comma. 

1x6  3  7     Ahtt  efiate  TttA  a  mciety  miy, 

311  3  4     After  Jbmld  read  ff«r. 

3«»  5  7     For  ibe  affio  arftimatoria  Rmted  fir  read  Umitedfor  the  afiU  inftitoris^ 

3^8  3  8     AfittebiigatioH  nzdthat  cb&gatin. 

36S  Note  {d)  Line  3,  between  and  ^  read  mf. 

376  I  3     For  tbe  firmer  ratber  than  the  Utter  read  tbe  Uiter  rttber  than  the  firmer, 

405  ft  19     Tranfpofe  the  comma  and  femicolon. 

44X  I  II     For  if  tbe  condition  ofxteA  of  tbe  condition  if* 

4S I  3  6     For  to  read  or. 

S^S  4  7>  ^     ^ottbe/um  that  he  bat  paid  n»A  that  be  bat  paid  the  fum. 

533  4  6     Tot  deiiied  retd  decided, 

540  I  3     After  therefore  read  i^. 

54S  7  6     For  ^rm  (Old  f^tfin.' 

^5  J  6  4     totfuafinrtis.TtMifneeftionii, 

5sO  3  4    Place  the  period  after  judtcii. 

564  2  5     Dele  whereat* 


1  bios  Obi  im  ms 


